Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HARVARD  LAW  SCHOOL 
LIBRARY 


f 


y^^^1>^    (  J  ^ 


REPORTS 


OF 


Cases  in  £ato  anlr  (Sqnttg 


BETEBMINKI)   IN  THE 


SUPREME    COURT 


5 


or  THK 


STATE  OF  NEW  YORK. 


BY  OUVER  L.  BARBOUR,  LL.  D. 


VOL.  Lxm. 


ALBANY: 
W.  C.  LITTLE  h  CO.,  LAW  BOOKSELLERS. 

187  3. 


Entered  aeeonlinff  to  Act  of  ConffreM.  in  the  rear  one  thouaaml  eifht  huiMlreil  and  eeventy-three, 

Br  WEARS    O.   LITTLE, 
In  the  Office  of  the  Librarian  of  Conf  rets,  at  Wajihinffton. 


/&.  ^M^W/<^s 


STiaiOTTPID  AXD   PailTTID 
BT  /.  M.  DATItOlI,  SAKATOOA  IPKIITOS. 


JUSTICES  OF  THE  SUPREME  COURT, 

DURING  THE  YEAR   1872. 


First  Judicial  Distbict. 
Class  1.  DANIEL  P.  INGRAHAM. 
"      2.  ALBERT  CARDOZO .♦ 

"   WILLIAM  H.  LEONARD.f 
3.  GEORGE  G.  BARNARD.t 
"   ENOCH  L.  FANCHER.§ 
*«      4.  JOHN  R.  BRADY. 
"      5.  GEORGE  C.  BARRETT. 

Second  Judicial  District. 
»'       L  JASPER  W.  GILBERT. 
"       2.  ABRAHAM  B.  TAPPEN. 
"      3.  CALVIN  E.  PRATT. 
"      4.  JOSEPH  F.  BARNARD. 

Third  Judicial  District. 
1.  HENRY  HOGEBOOM.il 
"   PETER  S.  DANFORTH.f 

"      2.  WILLIAM  L.  LEARNED. 

"      3.  THEODORE  MILLER. 

"      4.  CHARLES  R.  INGALLS. 

Fourth  Judicial  District. 
"       L  PL  ATT  POTTER. 
"      2.  AUGUSTUS  BOCKES. 
"      3.  AMAZIAH  B.  JAMES. 
"      4.  JOSEPH  POTTER. 

Fifth  Judicial  District. 
"       L  JOSEPH  MULLIN. 
"      2.  LE  ROY  MORGAN. 
"      3.  CHARLES  H.  DOOLITTLE. 
"      4.  GEORGE  A.  HARDIN. 


It 


JUSTICES  OF  THE  SUPREME  COURT. 

Sixth  Judicial  District. 
Class  1.  DOUGLASS  BOARDMAN. 
"      2.  JOHN  M.  PARKER. 
"      3.  WILLIAM  MURRAY,  Jr. 
"      4.  RANSOM  BALCOM. 

SiTBMTH  Judicial  District. 

*  1.  THOMAS  A.  JOHNSON. 

"  2:  JAMBS  C.  SMITH. 

"  3.  CHARLES  C.  DWIGHT. 

«  4.  ERASMUS  DARWIN  SMITH. 

Eighth  Judicial  District. 
«      1.  GEORGE  BARKER 
"      2.  JOHN  L.  TALCOTT. 
"      3.  CHARLES  DANIELS. 
4.  GEORGE  D.  LAMONT. 


(( 


•  Betlfii«d,  A^itl  80,  ltn% 

1  AppolnUd,  by  tb«  Qov«rnor  and  S^Dftte,  to  All  the  vMMiay  oMiMd  by  the  naigiui- 
tlon  of  Judge  Caxboio,  May  11, 1871 

X  Removed  firom  ofBoe  by  Ooart  of  rmpeeehmeDt,  Angnet  19i,  ISTSL 

f  Appointed,  by  the  Ooyeraor,  to  fill  the  ▼acancy  eaoaed  by  the  reiBoyal  of  Judge 
Oso.  O.  Babxakd,  Sept  H,  1872L 

I  IMed,  Sept  11, 1872. 

V  Appointed,  by  the  Ck>vernor  and  Senate,  to  fill  the  VManey  caveed  by  the  death  of 
•Judge  HoeBBOOM,  Sept  94, 1871 


^Associate  Justices. 


JUSTICES  DESIGNATED  TO  HOLD  THE  GENERAL  TERMS. 

I^hrst  Department       Daniel  P.  Ingraham,  Presiding  Justice. 

Albebt  Cabdozo,* 

GbOBGE   G.    BABNABD^f 

William  H.Leonabd,( 
Enoch  L.  Fanoheb,§ 

Second  Department    Joseph  F.  Babnabd,  Presiding  Jostiee. 

Jaspeb  W.  Gilbebt,     )  .       .  .     ^     . 

^  _  >  Associate  Justices. 

Abbaham  B.  Tappbn,    ) 

Third  Department     Tbeodobb  Millsb,  Presiding  Justice. 

Platt  Potteb,  )  ,        .  .     X    .. 

^,  _.  >  Associate  Justices. 

John  M.  Pabkeb,  > 

Mwr&i  Department   Joseph  Mullin,  Presiding  Justice. 

Thomas  A.  Johnson,    >  .       .  .    *     . 
-         .    -.  >  Associate  Justices. 

John  L.  Talcott, 


FRANCIS  C.  BARLOW,  Attorney  General 

«T7nttl  Aprliao,1872L  t FroBn  Mayll,1872. 

lUatUAnf.l9^1t7a.  iJtomSept  9I,1S7S: 


CASES 


RfiPORTED  IN   THIS  VOLUME. 


Adde,  Lyons  t 89 

Alford  T.  SteYens,.. 29 

Alvord,  Smith  T..... • 416 

jiveiy,  Bojcgen  ▼.. 66 

Ayres  T.  Lawrence, 454 

B 

Ballard,  Hamiston  ▼. 9 

Bauford,  matter  of  the  petition  of,  161 
Beardsley,  The  People  ex  rel.,  t. 

Van  Vatkenbiirgh, ..  105 

Bettinger  t.  Bridenbecker, ......  895 

Bloom  field  and  Rochester  Natural 
Qas  Light  Co.,  matter  of,  t.  Bich- 

ardson, 487 

Board  of  Saperrisors  of  Jefferson 

county,  Cumines  t. 287 

Board  of   Supervisors  of  Ulster 
county^    The    People   ex   nil 

PittoT 88 

Borst,  Smith  v, 67 

Boyntoo,  Wilder  T 547 

Brett  ▼.  The  First  UniTersalist  So- 
ciety of  Brooklyn, 610 

Bridenbecker,  Bettinger  t.. 895 

Broadway  Widening,  matter  ol^..  672 
Brooklyn,  First  Univenalist  Soci- 
ety of,  Brett  ▼ 610 


Bnrke  v.  CandM,  ••.*«..«....«•  66i2 
Bush,  Delamater  ▼ 168 


c 


Gandee,  Burke  ▼.  .^. ...........  652 

Canfleld  t.  Fairbanks,  .•••• 46i 

Central  Park,  matter  of  the  Com- 
missioners of,  ....^  282 

Chenango  Bridge  Co.  v.  Lewis,...  Ill 

Clark  T.  Cottrell, 886 

Clute,   The  People  ex  rel.  Fur- 
man  t.  . ......... ..•..«•....»  866 

Conuniasioners    of    tlie    Central 
Park,  matter  of  the  application 

of, 282 

Cottrell,  Clark  ▼ «.... 885 

Cumines  ▼.  BiMrd  of  Snpenriaors 
of  JflifersoD  Gounty ....... ««i..  287 


D 


Davis,  Wadley  T 600 

DayT.Pool 606 

Delamater  T.  Bush 168 

Dennis  T.  Ryan, 146 

DeWitt,HanseeT 68 

Dolan  T.  Fagan 78 

Dnteher  ▼.  Porter, 16 


VI 


CASES  REPORTED. 


E 

Ellenwood  v.  Fults, 821 

Erie  Railway  Co.,  Walker  ▼ 260 


F 


Fagan,  Dolan  ▼. 73 

Fairbanks,  Canfield  t 461 

Fargo,  Westcott  v 849 

Finflrar,  Younghause  ▼ 299 

First     Uni^ersalist     Society     of 

Brooklyn,  Brett  r 610 

Forward,  Knight  v 811 

Fox,  matter  of  the  probate  of  the 

will  of, 167 

Fults,  Ellenwood  t 821 

Furman,  People  ex  rel.  ▼.  Clute,  866 


G 


Gilbert  V.  Priest 889 

Gillia  V.  Space, 177 

Goodyear  ▼.  Vosburgh, 164 

Graham  v.  The  People, 468 

Gregory,   The  People  ex  rel.  t. 
Love, .... - 685 


H 


Hansee  ▼.  De  Witt. 68 

Harger  T.Wilson 287 

Henderson,  Thacker  y 271 

Hill  T.  Pixley, 200 

Hnflfv.  Wagner, 215 

Humiston  T.  Ballard, 9 

Hutchins  t.  Smith, 261 


K 


Kimball,  Beeves  V , 120 

Knight  V.  Forward, 811 

,  VanCampenv 206 


Lamberson,  matter  of 297 

Lapham  V.  Bice, 486 


Lawrence, *Ayers  V 454 

Lewis,  Clienango  Bridge  Com- 
pany v Ill 

Love,  The  People  ex  rel.  Greg- 
ory V 635 

Lyons  V.  Adde, 89 


M 


McCleams,  Moran  v 185 

McKinzie,  Sprague  v 60 

Marx  V.  The  People, 618 

Matter  of  the  petition  of  Bassford,  161 
tlie  Bloomfield  and  Roch- 
ester Natural  Gas  Light 
Co.  V.  Richardson,...  487 
-^— — —  the  Broadway  Widening,  672 

Commissioners    of    the 

Central  Park, 282 

the  probate  of  the  will 

of  Fox, 157 

Lamberson, 297 

— the  petition  of  Morgan,  621 

the  North  Shore  Staten 

Island  Ferry  Co 556 

Norton  v.  The  Wallkill 

Valley  Railroad  Co...     77 

the    PouKhkeepsie   and 

Eastern  Railroad  Co..  161 
Mayor  &c.  of  New  York,  Quinn  v.  695 

Moran  V.  McClearns 185 

Morgan,  matter  of  the  petition 'of,  621 

Morss  V.  Sherrill, 21 

Muuson,  Tefflv 81 


N 


Newman  v.  The  People, 630 

North  Shore  Staten  Island  Ferry 

Co.,  matter  of, 656 

Norton,  matter  of,  v.  The  Wallkill 

Valley  Railroad  Co 77  , 


O 


Ostrander,  Shull  ▼ 180 


CASES  REPORTED. 


vu 


Payne  ▼.Sheldon, 169 

Peacock,  Westfall  ▼ 209 

People,  Graham  T 468 

,  Marx  V. 618 

,  Newman   v 680 

,  Rosenweigv 684 

V.  Schoonmaker 44 

—  ex  rel.  Beardsley  v.  Van 

Valkenburgh, .105 

The  People  ex  rel.  Furman  v.  Clute,  856 

Gregory  V.  Love,  585 

: Pitta  V.  Board  of 

Superriaors of  Ulster  county,..     88 

Perry,  Rue  v 40 

Pitts,  The  People  ex  rel.  v.  Board 

ofSupervisors  of  Ulster  county,    88 

Pixley,  Hill  v 200 

Pool,  Day  V 506 

Porter,  Dutcher  V 15 

Puughkeepsie  and  Eastern  R.  R. 

Co.,  matter  of, 151 

Pi*ati,  Sherwood  ▼ 187 

Priest,  Gilbert  T 339 

Pulver,  Richardson  ▼ 67 


Q 


Quinn  ▼.  Mayor  &>c.  of  New  York,  595 


R 


Reeves  ▼.  Kimball,  120 

Rice  Lapham  ▼ 485 

Richard»on,  matter  of  the  Bloom- 
field   and    Rochester    Natural 

Gas  Light  Co.  v 437 

Richardson  v.  Pulver, 67 

Roggen  ▼.  Avery 65 

Rosen weig  V.  The  People 684 

Rue  V.  Perry, 40 

Ryan,  Dennis  V 145 


s 


Schooumaker,  People  v 44 

Sheldon,  Payne  V 169 


Sherrill,  Moras  v 21 

Sherwood  ▼.  Pratt 187 

ShuU  V.  Ostrandcr,  180 

Smith  T.  Alvord,  415 

V.  Borst,  57 

,  Hutchinsv 251 

Snow,  Tompkins  ▼. 525 

Si^ace,  Gillis  ▼ 177 

Sprague  V.  McKinzie,  60 

Stevens,  Alford  V 29 

Supervisors  of  Jefferson  county, 

Cumines  V 287 

Supervisors  of  Ulster  county.  The 

People  ex  rel.  Pitts  v 88 


Tefffc  Y.  Munson, 81 

Thacker  ▼.  Henderson,  .... 271 

Tompkins  t.  Snow, 525 


Van  Campen  V.  Knieht 206 

Van  Valkenburgh,  The  People  ex 
rel.  Beardsley  V. 105 

Vosburgh,  Goodyear  v.  .. ...  154 


w 

Wadley  V.  Davis, 500 

Wagner,  Huff  v 216 

Wallkill  Valley  R.  R.  Co.,  Matter 

of  Norton  V 77 

Walker  ▼.  The  Erie  Railway  Com- 
pany,   260 

Westfall  V.  Peacock,  209 

Westcott  V.  Fargo 849 

Wilder  V.  Boynton,  547 

Wilson,  Harger  V 287 


Younghause  ▼.  Fingar, ^2M 


CASES 


Ylr 


tarn  an)  (Sqmlg 


IN  THB 


SUP  BE  ME   COURT 


OF  TOE 


STATE  OF  NEW  YORK. 


•■-'     -    ■*  ~  >%'< 


HuMtBTON  V$.  BaLLABD. 

'nib  Btipr6m»  Conn  potaMsM  to  potrftr  to  Miwrd  66ftto  In  Atk  afittdA  |MddIn£f, 
mi  IIM  tfm*,  in  n  Gouaty  Oobrt.  Nor  bM  a  confity  oonrt,  dr  tonnty  cMrk,  fte 
power  Id  order  ooeto  accniing  in  the  Supremo  Court  to  bo  addod  to  a  jadg- 
ment  rendered  by  the  oonnty  court. 

A  oonnty  court,  without  legal  authority,  6rdered  a  case,  pending  in  it,  and 
which  had  never  been  lofsally  remotM  firom  it,  to  be  helird  At  k  g^nOral  UrA 
of  the  SupMma  Court  Whon  it  a^mo  there,  iho  oontt  nM  k  was  itepr6^ 
erly  Shore  and  reftwed  to  hear  It,  and  entered  no  Judgment  for  coets,  or 
otherwise,  but  entered  a  mere  order  dismissing  it  from  the  Supreme  Court. 
ffild  that  npon  a  final  recovery,  by  the  piaintiflT,  he  was  not  entitled  to  the 
eOstB  in  the  8npi«me  Court  at  the  general  term,  When  tho  CbM  Wis  Mftt 
Ibore  by  tho  order  of  tho  county  court 

Tho  legislature,  in  tho  oUaotment  of  section  871  of  tho  Godoi  by  relirring  t6 
<A#  JuJIgmmt  to  be  appealed  from,  did  not  intend  to  refer  to  it  as  a  Judgment 
to  be  afterwards  increased  by  interest,  but  to  the  Judgment  as  it  was  at  tho 
time  Iho  party  appealed  from  it 
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Humiston  v.  Ballard. 

THIS  is  an  appeal  by  the  defendant  from  an  order  made 
at  special  term,  in  the  sixth  judicial  district,  affirming 
the  taxation  of  costs  by  the  clerk  of  Cortland  county. 
The  action  originated  in  a  justice's  court,  and  was  upon 
contract  The  plaintiff  recovered,  in  the  justice's  court, 
$80,  besides  costs.  An  appeal  was  taken  to  the  county 
court,  and  a  trial  there  resulted  in  a  verdict  for  the  plain- 
tiff for  $90.  From  this  an  appeal  was  about  to  be  taken 
to  the  Supreme  Court,  and  a  case  with  exceptions  was 
made  for  that  purpose.  The  county  court  of  Cortland 
thereupon  made  an  order  that  the  exceptions  be  heard  in 
the  first  instance  at  the  general  term  of  the  Supreme 
Court.  It  was  placed  upon  the  calendar  of  the  general 
term,  and  submitted  upon  points  and  briefs.  The  gen- 
erfil  term  held  that  the  case  could  not  be  heard  in  that 
court,  upon  such  an  order  of  the  county  court,  and  re- 
fused to  entertain  the  case.  The  plaintiff  then  perfected 
judgment  in  the  county  court.  The  defendant  then  ap- 
pealed to  the  Supreme  Court  upon  said  case  and  excep- 
tions, and  obtained  a  reversal  of  the  judgment,  and  anew 
trial.  The  then  county  judge,  being  disqualified  by  reason 
of  having  been  counsel,  certified  the  cause  into  the  Supreme 
Court,  and  the  action  was  again  tried,  at  a  circuit,  and« 
verdict  rendei'ed  for  the  plaintiff*,  for  $75.  On  this  verdict 
the  plaintiff*  noticed  his  costs  for  adjustment  before  the 
clerk.  The  defendant  appealed  from  the  adjustment,  and 
claimed  that  a  $75  verdict  at  that  time  was  more  than 
$10  more  favorable  to  the  defendant  than  the  $80  verdict, 
with  interest  thereon,  had  in  the  justice's  court,  and 
claimed  costs  in  favor  of  the  defendant  In  the  plaintiff"8 
bill,  as  taxed  by  the  clerk,  was  $70,  the  costs  in  the  Su- 
preme Court  at  general  term,  when  the  case  was  sent  there 
by  the  order  of  the  county  court,  which  was  specially 
objected  to  by  the  defendant,  on  the  ground  that  the  case 
was  dismissed  by  the  Supreme  Court  for  being  irregularly 
there,  not  on  appeal,  and  that  the   Supreme  Court  had 
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made  no  order  for  costs.  The  appeal  from  such  taxation 
was  heard  at  a  special  term  of  the  Supreme  Court,  and 
the  taxation  or  adjustment  of  the  clerk  affirmed;  and  the 
case  was  now  before  the  court  upon  an  appeal  from  this 
order  of  the  special  term.  Some  other  questions  arose  in 
the  case  which  will  sufficiently  appear  in  the  opinion. 

ff.  Ballard^  for  the  plaintiff. 

A.  P.  Smith,  for  the  defendant 

By  the  Court ,  P.  Potter,  J.  We  must  accept  as  the  law 
of  this  case,  that  the  general  term  correctly  dismissed  the 
case  as  being  there  without  authority ;  or,  in  other  words, 
that  court  had  no  jurisdiction  to  give  judgment  between 
the  parties,  and  they  gave  none.  The  only  judicial  act 
that  court  could  perform,  in  the  case,  was  to  dismiss  it. 
Costs  now,  in  all  cases,  are  the  creation  of  the  statute,  and 
they  are  given  or  withheld  as  the  statutes  direct  Of  course 
if  the  court  had  no  jurisdiction  to  render  a  judgment,  and 
having  omitted  to  award  costs — even  the  costs  of  a  mo- 
tion— it  follows,  that  if  any  costs  of  that  proceeding  are 
recoverable,  it  must  be  by  reason  of  some  positive  regu- 
lation of  the  statute.  (King  v.  Poole,  36  Barb,  247.)  But 
it  must  be  conceded  that  this^rule  applies  only  to  that 
class  of  cases  where  the. want  of  jurisdiction  appears  upon 
the  face  of  the  proceedings,  as  it  did  in  this  case.  There 
is  a  class  of  cases,  however,  in  which  the  proceedings  are 
in  the  form  prescribed  by  law ;  where  the  court  below  had 
no  jurisdiction  of  the  subject  matter;  and  where  the  stat- 
ute provides  the  form  of  appeal  to  this  court,  and  even  to 
the  Court  of  Appeals,  to  have  it  declared  that  the  court 
below  had  no  jurisdiction  in  which  the  courts  do  possess 
the  power  to  award  judgment,  and  costs.  Such  was  the 
case  of  Kundolf  v.  Thalheimer^  (12  N.  Y,  593,)  where  the. 
county  court  assumed  civil  jurisdiction  under  the  consti- 
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tntion  of  1846,  and  kindred  caees.  The  Code,  ■eection 
B44,  expressly  proridee  foreucb  cases.  Judgments  in  tbe 
county  courts,  in  such  cases,  created  apparent  liens  upon 
property  of  defendants  sufficient  to  protect  ministerial 
officers  hi  enforcing  the  same  by  execution.  Tfae-distino- 
tion  between  the  cases  is  apparent.  In  the  case  .we  are 
reviewing,  it  was  not  in  this  court  by  any  proceeding 
known  to  the  law.  It  is  very  clear,  to  me,  that  this  court 
then  possessed  no  power  to  award  costs  in  an  action  at 
that  time  depending  in  tbe  county  court  And  it  is  not 
before  us  to  decide  whether  they  might  have  granted  the 
«osts  of  a  motion  to  diemias  the  case.  They  made  no 
order  as  to  costs.  It  is  just  as  clear  to  me  that  neither 
the  county  clerk  of  Cortland^  nor  the  county  court  of  that 
county,  bad  the  (power  to  order  costs  accruing  in  thefiu^ 
preme  Court  to  be  added  to  a  judgment  in  the  county 
court  of  Cortland.  In  the  certifying  an  action  in  the  county 
court  to  the  Supreme  Court  for  the  reason  that  the  county 
judge  iB  incapable  of  trying  it,  as  in  this  case,  though  for 
the  purpose  of  trial  the  jurisdiction  is  vested  in  the  Su- 
preme Court,  yet,  for  this  purpose,  the  judge  at  the  circuit 
is  but  the  substitute  for  the  county  judge^  and  the  pro* 
ceediugs  therein  are  to  be  the  eame  as  might  have  been 
had  in  the  county  court,  if  such  cause  or  matter  had  re- 
mained therein.  But  it  i;  not  in  regard  to  the  costs  of  the 
circuit  that  any  question  arises. 

This  point  of  the  case  is  simply  stated,  thus :  The  county 
court,  without  legal  authority,  ordered  the  caae  while  de- 
pending in  it,  and  never  having  been  legally  remov«d  from 
it,  to  be  heard  at  general  term  of  the  Supreme  Court  When 
it  came  there,  the  general  term  said  it  was  improperly  there, 
and  refused  to  hear  it,  and  entered  no  judgment  upon  it  for 
costs,  or  otherwise,  but  entered  a  mere  order  dismissing  it 
from  that  court  Then,  the  question  is,  can  costs  be  taxed 
•against* the  defendant,  the  same  as  if  the  action  had  been 
legally  pending  in  that  court  7    By  what  statute,  then,  are 
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these  coats  allowed  ?  The  plaintiff  has  charged  at  the- 
rate  provided  in  subdivision  5  of  section  307  of  the  Code. 
But  this  sabdi vision  allows  costs  only  in  cases  of  appeal 
This  was  not  an  appeal,  and  that  section  does  not  apply  to 
the  case,  and  no  provision  in  the  Code,  in  regaiHl  to  costs, 
is  found  applicable  to  it  And  this  difficulty  is  increased 
by  the  fact  that  the  general  term  of  the  Supreme  Court 
neither  reversed  nor  affirmed  the  case,  nor  themselves  made 
an  order  for  costs.  Indeed,  an  order  from  that  court  allow- 
ing costs  not  provided  for  in  the  Code,  would  have  been 
without  authority.  The  special  term,  whose  order  we  are 
reviewing,  does  not  place  its  decision  upon  any  provision 
of  the  statute,  or  upon  any  precedent^  or  adjudication; 
but  upon  a  kind  of  quantum  meruit  for  services  actually 
performed^  and  upon  the  ground  that  the  illegal  order  of 
the  county  court  was  made  at  the  suggestion  or  request 
of  the  defendant's  counsel.  And  concludes,  ^Uhat  the 
court  not  having  power  to  make  such  an  order  does  not  de^ 
frive  the  opposite  party  of  his  costs  ineurred  in  the  proceedings^ 
under  said  order.**  With  all  due  deference,  I  cannot  con- 
cur in  this  holding. 

The  fee  bill  provided  by  the  Code  is  confined  to'proceed- 
ings  eond-ueted  according  to  its  provisions ;  and  for  no 
other.  The  rule  of  the  special  term  makes  a  new  fee  bill 
not  known  to  the  Code — not  known  to  legal  and  legitimate 
proceedings  is  an  action  under  it — ^a  rule  very  convenient 
for  bunglers  in  practice  to  secure  compensation  for  ser- 
vices in  all  cases  of  mistakes,  or  even  of  designed  wrong. 
Suppose  the  county  court  of  Cortland  county  had  sent 
the  ease  directly  to  the  Court  of  Appeals^  instead  of  the. 
Supreme  Court;  it  had  equal  power  to  do  so.  The  com- 
peusation  in  the  Court  of  Appeals  is  still  better  for  the 
prevailing  party.  The  order  of  the  special  term  would 
have  been  equally  sound  had  it  allowed  the  costs  of  the 
Court  of  Appeals  in  the  supposed  case.  Equally  so  had 
the  county  court  ordered  the  case  to  an  arbitration.     The 
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prevailing  party  might  have  performed  an  equal  amount 
of  labor,  but  can  the  clerk  or  the  court  allow  costs  for 
such  illegitimate  services?  The  legal  presumption  is, 
that  every  man  knows  the  law ;  this  presumption  ought 
not  to  be  destroyed,  when  applied  to  lawyers.  The  plain- 
tift"  had  a  plain  method  provided  by  law,  to  get  rid  of  this 
illegal  order,  by  proceedings  known  to  the  practice,  and 
for  which  the  Code  allows  compensation.  He  could  have 
applied  to  have  this  illegal  order  vacated;  if  the  motion 
was  denied,  the  Code  furnishes  a  remedy  by  appeal  to 
this  court.  These  would  be  legitimate  services  for  which 
the  fee  bill,  or  the  court,  would  allow  compensation. 
This  was  the  true  remedy.  In  this  regard,  the  rule  adopted 
by  the  clerk  and  the  special  term  was  error. 

The  defendant  has  raised  another  point  on  the  appeal — 
that  the  judgment  in  the  county  court,  for  $75,  is  more 
favorable  to  him  by  an  amount  exceeding  $10,  than  the 
verdict  of  ?80  in  the  justice's  court;  that  is,  the  action 
being  one  upon  contract,  casting  interest  upon  the  $80 
judgment,  there  is  more  than  $10  in  favor  of  the  last 
judgment.  I  do  not  think  the  legislature,  in  the  enact- 
ment of  the  371st  section  of  the  Code,  in  referring  to  the 
judgment  to  be  appealed  from,  intended  to  refer  to  it  its  a 
judgment  to  be  afterwards  increased  by  interest,  but  to 
the  judgment  as  it  was  at  the  time  the  part}^  appealed 
from  it.  As  it  was  then  a  judgment  of  $80,  the  subse- 
quent judgment  of  $75  was  not  $10  more  favorable. 
Although  for  some  purposes  interest  is  the  incident  and 
becomes  a  part  of  a  judgment,  for  other  purposes  it  does 
not.  By  a  provision  of  the  Revised  Statutes,  (2  R,  S. 
364,  §  9,)  interest  on  judgments,  like  costs,  is  directed  to 
be  indorsed  on  the  execution  from  the  date  of  recovering 
the  same.  I  think  the  judgment,  independent  of  interest, 
is  intended  as  the  test  of  difference  between  judgments. 
But  the  rule,  stare  decicisy  is  invoked  as  controlling,  in  the 
sixth  judicial  district,  where  this  case  originated.     I  feel 
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bound  by  tbat  rule,  until  reversed  by  a  higher  court.  This 
being  so,  I  do  not  feel  bound  to  discuss  the  point  whether 
or  not  the  notice  of  appeal  brings  the  defendant  within 
the  provisions  of  the  371st  section  of  the  Code,  as  amended 
in  1866. 

The  result  is,  that  the  order  of  the  special  term  should 
be  modified  by  striking  out  of  the  plaintiff's  bill  of  costs 
$70,  charged  for  the  costs  of  the  argument  in  general 
term  of  the  Supreme  Court,  when  the  case  was  irregularly 
there,  with  $10  costs  of  this  motion  and  $10  costs  at  special 
term,  to  the  defendant  on  this  appeal. 

[Third  Dbpastmbnt,  Qbnbbal  Tbrx,  at  Plattslzjirgh,  July  5, 1870.    MiBtr, 
P.  J.,  and  Fottir  and  Farktr,  Justices.] 
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Sbkeca  Dutcher  and  Granville  Porter,  administrators 

&c.,  V8.  Stratton  Porter. 

After  judgment,  it  will  be  assumed  that  evidence  sufficient  to  sustain  it  was 
given. 

Where,  at  the  trial,  a  party  assumes  and  treats  the  questions  raised  as  being' 
questions  of  law,  to  be  decided  by  the  court,  and  they  are  passed  upon  and 
ruled  against  him,  he  cannot,  on  appeal,  insist  that  the  questions  decided  by 
the  court  involved  a  question  of  fact. 

On  the  19th  day  of  September,  1865,  the  defendant  executed  his  promissory 
note  to  D.  for  |150,  payable,  with  interest,  two  years  after  date.  On  the 
16th  of  November,  1865,  the  defendant  executed  another  instrument,  by 
which,  for  and  in  consideration  of  a  certain  sum  of  money,  together  with 
all  claims  or  demands  that  D.  held  against  him,  bearing  date  November  16, 
1865,  bound  himself,  his  heirs,  executors,  administrators  and  assigns,  to  sup- 
port D.  during  his  natural  life.  In  an  action  by  D.'s  administrators  upon 
the  promissory  note, 

JSdd  1.  That  the  obligation  contained  in  the  instrument  dated  November  16, 
was  one  tbat  could  be  enforced,  if  the  defendant  refused  performance,  or 
damages  for  non-performance  could  be  recovered. 

2.  That  in  the  absence  of  any  evidence  upon  the  subject  of  performance  or 
non-performance,  the  court  must  presume  that  was  not  a  point,  in  the  case; 
or,  if  it  was,  then  the  burthen  of  proof  was  upon  the  plalntiA. 
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8,  9hat  tha  language  of  the  agreementi  of  November  15, 1865,  alHmed  that 
the  parties  had  an  accounting,  on  that  day ;  and  that  the  legal  presnmption 
would  be  that  such  accounting  included  all  prior  liabilities. 

4.  That  such  agreement,  for  its  oonsideration,  included  the  note  sued  upon,  as 
one  of  the  claims  or  demands  which  D.  held  against  the  defendant  at  th» 
date  of  the  agreement.  And  that  the  accounting  then  had,  between  thai 
parties,  was  presumptire  eridence  of  a  settlement,  of.  all  d^aaaDd9«  Indnding 
such  note. 

By  a  welt  established  rule  of  law,  the  giving  of  a  promissory  notti  is  prima  faeU 
erjdenoe  that,  at  the  date  of  it,  there  was  ar  settlement  of  all  detoandsbetween. 
the  parties,  and  that  the.  note  remained  as  the  only  claim  exisUpg'.  between, 
the  parties  to  it;  or  at  all  events,  from  the  maker  to  the  payee. 

APPEAL  from  a  judgnl9n1^ entered  ata  speciftl  term,  oq- 
a  trial  at  the  circuit,  before  the  court,  without,  a  jury. 
The  action  was  brought  by  t)ie  plaintj^s  a3<  adminis-^ 
trators  of  Cortland  Dutcher,   deceased,   to  recover  the 
amount  due  upon  a  promissory  note,  of  which  the  follow- 
ing is  a  copy : 

"  Red  Brick,  Sept.  19th,  1865. 
'^150,    Two  years  from  date,  for  value  received,  I  prom- 
ise to  pay  Cortland  Dqtcher,  or  bearer,,  the  sum  of  one 
hundred  and  fifty  dollars,  with  interest  from  date. 

Walter  M.  Pobtbr 

Stratton  PORTyBJt." 

The  defendant  set  up  a  counter-claim,  and  also  claimed 
that  a  certain  contract  was  executed  by  the  defe.ndant,.Qf 
which  the  following  is  a  copy : 

^'Ifor  and  in  qon^ideration  of  a. certain  sum  of  money, 
together  with  all  claims  or  demands  that  the  said  CortlHnd 
Dutcher  holds  against  me,  bearing  date  November  15th, 
1865, 1  hereby  bind  myself,  my  heirs,  executors,  admin- 
istrators and  assigns,  to  provide  and  support  the.  said 
Cortland  Butcher  from-  this  date^  on  and  during  his^natu^^- 
ral  life^ 

Dated  November  15, 1865.  Stratton  Portbr. 

Witness,,  WALTER  .BJ,  PojBiTpji," 
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The  execution  of  this  note  was  admitted.  There  was 
some  evidence  offered,  in  the  case,  all  of  which  was  stricken 
oat,  on  motion  of  the  plaintiffs'  attorney.  The  defendant 
then,  in  open  court,  by  his  attorney,  withdrew  his  counter- 
claim, and  rested  his  case  solely  upon  the  instrament. 
After  argument  of  counsel,  the  court  reserved  its  decision, 
and  subsequently,  viz.,  in  February,  1870,  ordered  a  judg- 
ment for  the  defendant,  with  costs ;  holding  that  the  in- 
strument was  of  itself  a  perfect  defense  to  the  plaintiffs' 
action.  To  all  of  which  the  plaintiffs'  counsel  excepted. 
From  the  judgment  so  entered,  the  plaintiffs  appealed  to 
the  general  term. 

H.  B.  Low,  for  the  appellants. 

Niven  A  Thompsarij  for  the  respondent. 

By  the  Oourty  P.  Pottbr,  J.  From  the  case,  as  made  up, 
it  18  very  difficult  to  determine  whether  any  error  was 
committed,  on  the  trial.  The  facts  transpiring  on  the 
trial,  as  stated  in  the  ease,  were  stricken  out,  on  motion 
of  the  plaintiffs'  attorney,  and  yet  we  can  see  that  there 
must  have  been  some  evidence  which  was  considered  by 
the  judge,  in  relation  to  the  agreement  set  up  in  the 
answer  as  a  counter-claim,  and  used  on  the  trial  only  as  a 
defense.  But  no  point  is  made  that  the  findings  are 
against  the  evidence.  This  agreement,  though  denied  in 
the  plaintiffs'  reply  to  the  answer,  must  have  been  proved, 
or  admitted,  on  the  trial,  which  proof  could  not  have  been 
included  in  the  testimony  stricken  out ;  for,  in  open  court, 
the  defendant  rested  his  case  solely  upon  this  instrument^ 
not  as  a  oountet^claim,  but  as  a  defense.  No  objection  or 
exception  was  taken  that  the  instrument  had  not  been 
proved.  By  implication  this  must  be  deemed  to  have 
been  admitted.  The  decision  of  the  judge  was  based  upon 
the  effect  of  the  instrument,  which  could  not  have  been 
done,  without  proof  of  it,  in  some  form. 

Vol.  LXm.  2 
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It  IB  perhaps  an  important  fact  to  know  in  whose  pos- 
session this  instrument  was  found,  if  effect  is  claimed  for 
it  as  a  defense.  If  it  was  found  in  the  defendant's  pos- 
session, there  would  be  no  evidence  of  its  having  been  an 
agreement  made  and  accepted  by  the  parties.  Otherwise, 
perhaps,  if  in  the  possession  of  the  intestate.  But  as  the 
case  presents  no  exception  that  the  judgment  is  against 
the  evidence,  and  the  judge  decided  that  the  instrument 
itself  was  a  defense  to  the  action,  we  must  assume,  upon 
this  review,  that  the  instrument  was  duly  proved.  Indeed 
the  plaintiffs'  brief  concedes  this.  It  says  the  defendant 
put  it  in  evidence ;  and  also,  that  ^'  the  only  question  to 
be  detejmined,  in  this  case,  is  whether  the  instrument 
given  in  evidence  constitutes  any  defense  to  the  action." 
This  statement  concedes,  also,  I  think,  that  this  instru- 
ment was  found  among  the  papers  of  the  intestate ;  which 
fact  the  plaintiffs'  counsel  also  assumes,  in  his  third  point, 
for  the  sake  of  the  argument.  The  case,  however,  shows 
no  evidence  given  upon  either  of  these  points.  After 
judgment,  we  must  assume  that  evidence  sufficient  to  sus- 
tain it  was  given. 

I  understand  the  rule  to  be,  in  such  cases,  that  where, 
at  a  trial,  a  party  assumes  and  treats  the  questions  made 
as  being  questions  of  law,  to  be  decided  by  the  court,  and 
they  are  passed  upon  and  ruled  against  him,  he  cannot, 
on  appeal,  insist  that  the  questions  decided  by  the  court 
involved  a  question  of  fact  So  held  in  Barnes  v.  Perine^ 
(12  N,  T.  18.) 

Upon  this  statement  of  facts  to  be  assumed,  the  intes- 
tate accepted,  on  his  part,  the  agreement  made  by  the  de- 
fendant On  his  part  The  single  question  that  remains  is, 
was  this  a  binding  agreement,  so  as  to  create  a  defense  to 
the  note  sued  upon  ? 

There  was  then  an  agreement  in  the  possession  of  the 
intestate,  expressing  a  good  consideration,  and  binding 
upon  the  defendant     The  defendant  had  received^  as  the 
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agreement  admits^  a  certain  sum  of  money,  and  besides, 
certain  demands  which  the  intestate  held  against  him; 
and  in  consideration  of  these,  the  defendant  bound  him- . 
self,  his  heirs,  executors,  administrators  and  assigns,  to 
support  the  intestate  during  his  natural  life.  This  was  an 
obligation  that  could  be  enforced,  if  the  defendant  refused 
performance,  or  damages  for  non-performance  could  be 
recovered.  la  this  case  there  was  no  evidence  upon  the 
subject  of  performance  or  non-performance,  and  we  must 
presume  this  not  to  be  a  point  in  the  case ;  or,  if  so,  then 
the  burthen  of  proof  was  upon  the  plaintiffs,  and  none  has 
been  presented. 

If  we  are  right  in  these  views,  the  only  question  in  the 
case  is,  the  construction  of  the  agreement  set  up  as  a  de- 
fense, viz.,  does  the  agreement  in  question,  for  its  consid- 
eration, include  the  note  sued  upon,  as  one  of  the  claims 
or  demands  which  the  intestate  held  against  the  defendant 
at  the  date  of  the  agreement,  and  which  formed  the  con- 
sideration for  his  written  promise  ? 

It  is  well  settled  that  the  intention  of  the  parties,  in  a 
written  contract,  must  be  collected  from  the  language  of 
the  instrument,  and  from  the  whole  instrument  taken 
together.  And  in  order  to  carry  that  intention  into  effect, 
the  literal  import  of  the  words  used  may  be  disregarded, 
if  a  reasonable  construction  of  the  instrument  demands  it 
On  the  19th  of  September,  1865,  the  note  in  suit  was 
given ;  on  the  15th  of  ITovember,  less  than  two  months 
afterwards,  the  agreement  set  up  as  a  defense  was  given. 
By  the  well  established  rule  of  law,  the  giving  of  the  note 
is  prima  facie  evidence  that,  at  the  date  of  it,  there  was  a 
settlement  of  all  demands  between  the  parties,  and  that 
the  note  remained  as  the  only  claim  existing  between  the 
parties  to  it ;  or  at  all  events,  from  the  maker  to  the  payee. 
(Lake  v.  Ttfeen^  6  N.  Y.  461,  and  eases  cited.)  ^ 

The  agreement  set  up  as  a  defensid  would,  in  like  man- 
ner, be  prima  facie  evidence  of  an  accounting  between  the 
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same  parties,  and  especially  of  all  that  the  intestate  held 
againsjt  the  defendant,  including  the  note  in  question,  bat 
for  the  expression  therein,  in  the  words  ^^  bearing  date 
November  15,  1865."  The  meaning  of  these  words  is  the 
only  question  in  the  case.  Though  these  words,  ordina- 
rily, and  standing  alone,  would  exclude  the  note  of  19th 
September,  yet  the  preceding  words  in  the  agreement  are 
sufficient  to  show  that  the  parties  had  another  accounting 
on  the  15th  of  November,  and  the  legal  presumption  would 
be,  that  the  accounting  of  the  last  date  included  all  prior 
liabilities.  The  agreement  recites  that  the  defendant,  on 
that  day^  received  from  the  intestate  a  sum  of  money ;  he 
also  received  claims  and  demands  of  the  intestate  against 
him,  on  that  day.  How  much  money,  and  what  was  the 
character  of  the  demands^  and  of  what  they  consisted,  the 
agreement  fails  to  state;  but  if  the  parties  on  that  day 
settled,  or  had  an  accounting,  and  brought  all  their  de- 
mands down  to  that  date,  as  the  law  will  imply,  then  all 
the  demands  so  taken  into  the  account  would  bear  date  on 
the  \5th  of  November^  1865.  If  the  note  in  question,  and 
the  money  received  on  that  day,  (15th  November,  1865,) 
were  intended  to  be  made  demands  bearing  date  on  that 
day,  the  agreement  is  consistent  in  its  language.  The 
money  received  certainly  bore  date  on  that  day.  Some- 
thing besides  money,  in  the  character  of  claims  and  de- 
mands, was  received  on  the  same  day.  The  parties  there- 
fore had  an  accounting  on  that  day.  They  had  an 
accounting  only  two  months  before.  Unexplained,  the 
presumption  is,  that  all  their  demands  were  included.  It 
is  improbable  that  the  intestate  would  have  paid  money  to 
a  person  indebted  to  him,  when  he  held  his  note.  I  think 
the  accounting  which  was  had  on  the  date  of  the  agree- 
ment is  presumptive  evidence  of  a  settlement  of  all 
demands.  {Lake  v.  Tyeen^  6  N.  Y.  461.  Defreeet  v.  Bloomr 
ingdale^  5  Denio^  304.) 
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There  has  been  no  error  ehown  which  is  suffioient  to 
reverse  the  judgment.    It  should  be  affirmed. 

Judgment  affirmed. 

[Thied  DspABTKBirr,  Gbvsbal  Tbbm,  at  Albany,  Febmaty  7, 1871.    MU- 
W,  F.  Fottet  and  PonUr,  JostloM.] 


MoRSS  m.  Sherrill  and  Wrioht. 

It  IB  the  clear  proTinoe  of  the  Jury  to  deal  with  facts ;  especiaUy  in  cases  of  I  Iwi  j£^ 
conflict  of  testimony ;  and  the  province  of  the  jnry  only.  i  ^3    21 

To  justify  an  appellate  tribanal  in  setting  aside  a  verdict  on  the  ground  that  it  |j»ih  637 
is  against  the  weight  of  evidence,  it  must  be  mHrely  agamst  the  weight  of  I  ^h  731 
evidence.  j  6:»,bTl 

A  new  trial  will  not  be  granted  where  the  testimony  is  contradictory,  and  the       |Mdap448 
character  and  credit  of  the  witnesses  questioned,  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence. 

The  verdict  of  a  Jury,  in  cases  of  conflict  of  testimony,  can  only  be  set  aside 
when  the  ease  itself  presents  the  evidence  that  the  jury  must  have  been  in- 
fluenced by  passion,  prejudice  or  mistake. 

When  there  is  no  decided  preponderance  of  evidence  on  either  side,  the  case 
depending  mainly  upon  the  conflicting  testimony  of  the  parties  themselves, 
who  are  equally  respectable  and  nnimpeached,  the  jury  are  the  proper  per- 
sons to  decide  between  them,  as  to  whose  testfanony  is  entitled  to  the 
greatest  credit 

Although  there  may  be  cases  in  which  the  ends  of  justice  demand  that  the 
court  should  possess  the  power  to  correct  abu»t»  committed  by  a  panel  of 
jurors,  that  power  should  be  limited  by  reasonable  rules:  It  must  be  an 
abuse ;  it  must  be  such  a  verdict  as  evinces  that  it  was  the  result  of  passion, 
prejudice,  mistake  or  corruption ;  such  a  verdict  as  shocks  the  common 
judgment ;  or  such  as  is  without  evidence  to  support  it,  or  is  so  against  a 
striking  preponderance  of  evidence  that  a  common  exercise  of  judgment 
demands  its  iwersal. 

THIS  action  was  brought  to  recover  of  the  defendants, 
jointly,  the  sum  of  $600  and  interest  from  October 
18,  1867,  being  the.  balance  due  upon  a  promissory  note 
given  by  the  defendants. 


22  CASES  IN  THE  SUPREME  COURT. 

Moras  9.  Sherrill. 

The  answer  of  the  defendants  admitted  the  execution 
and  delivery  of  the  note  in  question  to  the  plaintiiF.  It 
also  alleged  that  the  defendant  Wright  signed  the  note  as 
the  surety  of  the  defendant  Sherrill,  and  that  on  or  about 
the  10th  day  of  November,  1868,  the  defendant  Sherrill 
was  the  holder  and  owner  of  a  certain  bond  and  mortgage, 
given  by  one  Doolan  to  the  father  of  the  defendant  Sher- 
rill, dated.April  1,  1867,  upon  which  there  was  due  the 
sum  of  $600  and  some  interest  It  was  also  alleged 
by  the  defendant  Sherrill  that  in  November,  1868,  he 
assigned  said  bond  and  mortgage  to  the  plaintifi*,  with  the 
understanding,  agreement  and  direction  that  the  said 
mortgage  should  be  applied  to  the  payment  and  satisfac- 
tion of  the  said  note,  as  far  as  the  same  would  satisfy  and 
pay  it,  and  that  he  (Sherrill)  would  pay  any  balance. 
This  was  denied  by  the  plaintiff,  and  this  was  really  the 
only  question  legally  controverted  on  the  trial,  though 
other  collateral,  and  some  immaterial,  issues  were  pre- 
sented on  the  trial,  which  it  is  not  necessary  to  notice. 

The  action  was  tried  at  the  Qreene  circuit,  in  February, 
1870,  when  the  jury  found  the  main  issue  in  the  case  in 
favor  of  the  defendant,  and  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $20.70,  which  was  the  balance  due  on  the 
note  sued  upon,  over  and  above  the  amount  of  the  bond 
and  mortgage  so  assigned  as  aforesaid.  This  verdict 
established  that  the  jury  believed  the  mortgage  was  as- 
signed in  payment  of  the  note,  as  alleged  in  the  answer. 
The  testimony,  however,  was  directly  in  conflict  upon  this 
issue.  The  defendant  Sherrill,  in  positive  terms,  swore  to 
the  agreement  as  set  forth  in  his  answer.  The  plaintiff^ 
in  as  positive  terms,  stated,  in  effect,  that  the  mortgage 
was  assigned  to  meet  the  defendant's  portion  of  losses  in 
a  copartnership  relation  between  them.  Both  parties  were 
examined  at  great  length,  upon  this  and  other  issues  made 
on  the  trial. 

After  the  rendering  of  the  verdict,  the  plaintiff's  coun- 
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Bel  made  a  motion  for  a  new  trial,  upon  the  judge's 
minutes,  which  motion  the  judge  granted,  and  made  an 
order  to  that  effect  From  that  order  the  defendant  ap- 
pealed to  this  court 

Givenn  ^  Osbam^  for  the  appellant 

Olney  &  Kingy  for  the  plaintiffs. 

By  the  Courts  P.  Potter,  J.  We  learn  the  reasons  of 
the  learned  judge,  in  granting  the  order  for  a  new  trial, 
from  the  language  used  bj  him,  which  is  as  follows : 
. "  I  am  satisfied  that  the  verdict  in  this  case  is  wrongs  and 
entirely  against  the  weight  of  evidence."  "  I  am  also  im- 
pressed with  the  conviction  that  the  jury  were  misled  by 
issues  outside  of  the  testimony,  and  which  should  not 
have  been  considered.*'  If  the  jury  were  misled  in  this 
case,  it  was  not  for  want  of  a  clear  presentation  of  the 
case,  and  of  the  duties  of  jurors,  by  the  charge  of  the 
court.  No  charge  could  be  made,  more  clearly  to  present 
the  issues  in  the  case,  and  the  manner  of  weighing  evi- 
dence by  a  jury,  in  a  case  of  conflict,  than  the  one  given 
in  this  case  bj^  the  learned  judge.  Nor  can  there  be  a 
doubt  that  the  jury  clearly  understood  the  charge;  and 
clearly  understood  the  two  opposite  theories  of  the  case ; 
for  their  verdict  was  exactly  that  which  the  learned  judge 
directed  them  to  find,  in  case  they  adopted  the  defendant's 
theory,  and  his  evidence  as  being  the  most  reliable ;  as 
the  following  extracts  from  the  charge  will  show  :  "As- 
suming that  the  parties  are  equally  entitled  to  credit — that 
each  is  respectable  and  unimpeached — then  the  case  is 
balanced,  and  the  plaintiff  entitled  to  recover.  So,  also, 
if  you  believe  the  plaintiff's  story  is  corroborated  by 
Smith — that  the  evidence  as  to  the  receipt  is  true— the 
plaintiff  then  is  entitled  to  recover.  If,  however,  you 
believe  the  defendant ;  that  the  plaintiff's  and  his  witness 
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Smith's  testimony  is  not  to  be  believed,  and  that  their 
evidence  is  untrue,  the  defendant  is  entitled  to  a  verdict 
You  most  be  satisfied,  however,  of  this  before  you  find  a 
verdict  for  the  defendant"  "  You  have  nothing  to  do, 
gentlemen,  with  the  litigations  which  Mr.  Morss  has  had 
heretofore,  or  with  his  character,  outside  of  this  testimony* 
You  have  nothing  to  do  with  anything  independent  of 
the  evidence  in  this  case.  You  must  discard  from  your 
minds  any  lodgment  it  may  have  made,  to  prejudice  you 
against  the  one  side  or  the  other.  You  must  be  governed 
by  the  evidence,  and  by  nothing  else.  If  you  are  satisfied 
that  the  defense  has  succeeded — that  they  have  established 
a  clear  and  satifactory  case  of  payment — then  you  will . 
render  a  verdict  in  favor  of  the  defendants.  If,  on  the 
other  band,  they  have  failed  to  establish  their  defense, 
your  verdict  should  be  for  the  plaintiif,  for  the  amount  of 
the  note.  If  the  defendant  is  entitled  to  your  verdict — 
if  he  has  established  his  defense — then  the  verdict  for  the 
plaintiff  will  be  about  twenty  dollars  and  seventy-one 
cents.  If  the  plaintiff  has  established  his  claims — if  the 
defense  is  not  established — ^then  the  plaintiff  is  entitled  to 
recover  in  the  amount  of  six  hundred  and  ninety-eight 
dollars  and  sixty-nine  cents." 

The  verdict  for  the  plaintiff'  for  $20.71,  which  the  jury 
were  instructed  to  find,  in  case  they  believed  the  defend- 
ant had  established  the  defense  he  had  sworn  to,  shows 
most  clearly  whose  evidence  they  believed  to  be  true.  As 
I  understand  the  rule,  it  is  the  clear  province  of  the  jury 
to  deal  with  facts ;  especially,  in  cases  of  conflict  of  testi- 
mony; and  the  province  of  the  jury,  only.  The  rule  on 
this  subject,  I  think,  was  clearly  laid  down  in  the  case  of 
Hansee  v.  Hammondy  by  the  general  term  in  the  third 
district,  in  a  case  where  there  was  conflicting  evidence,  by 
Justice  Miller,  who  said :  ^'  The  verdict  must  be  eiUireljf 
against  the  weight  of  evidence,  to  justify  an  appellate  tri- 
bunal iu  setting  it  aside.    The  jury,  whose  province  it 


ELMIRA— APRIL,  1871.  25 


Moras  v.  Sherrill. 


was  to  weigh  and  pass  upon  the  evidence,  have  decided 
that  the  preponderance  was  against  the  defendant  A 
new  trial  will  not  be  granted  where  the  testimony  is  con- 
tradictory, and  the  character  and  credit  of  the  witnesses 
questioned,  on  the  gronnd  that  the  verdict  is  against  the 
weight  of  evidence."  "  The  jury  have  decided  the  ques- 
tions of  faet^  *  *  and  there  is  no  rule  of  law  which 
allows  us  to  interfere  with,  or  to  set  aside,  their  verdict" 
To  sustain  this  opinion,  the  learned  judge  cited  the  case 
of  CWverv.  Avert/j  (7  Wend.  384,)  in  which  Justice  Suthbr- 
X.AND  remarked,  *^  A  verdict  must  be  moit  clearly  and  mani- 
fe$tfy  against  evidence,  to  justify  a  court  in  setting  it 
aside."  **  Whatever  may  be  the  opinion  of  the  court  upon 
the  strict  weight  of  evidence,  *  *  the  jury,  whose 
province  it  was  to  weigh  and  pass  upon  it,  who  saw  and 
heard  the  witnesses,  have  thought  the  preponderance 
against  the  defendant  I  should  have  been  inclined  to  a 
different  conclusion ;  but  the  jury  not  only  had  the  rights  but 
were  more  competent,  fairly  and  discreetly  to  decide  the 
question,  than  we  are.  Their  decision  cannot  be  dis- 
turbed." The  cases  are  almost  innumerable,  which  may 
be  cited  to  the  same  effect,  much  stronger  than  the 
present  A  well  considered  case  is  found,  decided  at 
general  term,  in  the  eighth  district,  before  Grover,  Daniels 
and  Marvin,  JJ.,  in  which  G-rover,  J.,  said,  (29  How.  170 :) 
^'  My  impression  is  strong  that  the  verdict  was  not  in 
accordance  with  the  real  truth  of  the  case.  Yet,  I  am  not 
prepared  to  say  that  the  case  is  so  flagrant  as  to  show  pas- 
sion, prejudice  or  inattention  to  duty  on  the  part  of  the 

\  juiy-    There  is  positive  evidence  of  one  witness,  in  sup- 

port of  the  verdict,  and  it  would  be  going  further  than 
any  reported  case  -authorizes,  to  set  aside  the  verdict" 
And  in  the  case  of  Murphy  v.  Boker^  (3  Bob.  4,  S|)  the 
same  rule  is  recognized — that  the  verdict  of  a  jury,  in 
cases  of  conflict  of  testimony,  can  only  be  set  aside  when 

i  the  case  itself  presents  the  evidence  that  the  jury  must 
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have  been  inflaeneed  by  passion,  prejudice  or  mistake. 
I  have,  myself,  in  numerous  instances  within  my  own 
recollection— flome  of  which  cases  are  reported — held  to 
the  same  rule. 

But  the  case  before  us,  itself,  does  not  even  show  a 
preponderance  of  evidence  at  all  worthy  of  remark.  The 
plaintiff  and  defendant  were  directly  in  conflict,  it  is  true; 
and  as  to  them,  the  learned  judge  intimated  to  the  jury 
that  they  were  each  respectable  and  unimpeaehed.  Pre- 
senting the  case,  then,  as  to  numbers,  respectability  and 
character  of  witnesses,  the  parties  were  equal.  Both 
stories  could  not  be  true ;  one  might  be.  Who  so  proper 
to  decide  between  the  veracity  of  witnesses,  in  such  a 
case,  as  the  jury  ?  They  (the  jury)  are  men  of  the  vicin- 
age, knowing  the  character  of  both;  witnessing  their 
manner  of  testifying,  judging  of  the  reasons,  motives  and 
interest  which  influenced  the  parties,  and  the  probabili- 
ties of  the  truth  of  their  respective  statements,  their  opin- 
ions are  better  than  ours ;  better  than  that  of  the  leanied 
judge  who  tried  the  case. 

With  all  respect,  the  jury  were  far  more  competent  than 
the  court,  to  determine  this.  It  would,  in  my  opinion, 
violate  the  theory  of  our  system  of  jurisprudence,  and 
render  the  boasted  right  of  trial  by  jury  a  useless  formal- 
ity, and  an  excrescence  upon  the  system,  for  courts  to  set 
aside  verdicts  upon  the  ground  of  differing  with  a  jury  as 
to  the  correctness  of  a  finding  of  facts,  which  is  conceded 
to  be  the  province  of  a  jury.  In  fact,  such  a  rule  would 
deprive  the  jury  of  their  so-called  province.  And  the 
court  would  possess  the  province  not  only  of  directing 
them  as  to  the  law,  but  as  to  the  facts,  also.  This  is  not 
my  understanding  of  the  true  theory  of  our  system.  I 
think  the  exercise  of  such  a  power,  if  it  was  possessed  by 
the  judge,  would  have  the  effect  to  impair  public  confi- 
dence in  the  courts,  and  subject  the  judge  to  the  imputa- 
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tion  of  invading  the  domain  of  the  jury  box,  or  of  nsnrp- 
ing  the  daties  of  the  jarj. 

I  would  not  claim  that  the  court  is  without  power  to 
correct  abuses  committed  by  a  panel  of  jurors.  There 
may  be  cases  in  which  the  ends  of  justice  demand  this; 
hut  this  power  is  limited  by  reasonable  rules.  It  must  be 
an  abtise  ;  it  must  be  such  a  verdict  as  evinces  that  it  was 
the  result  of  passion,  prejudice,  mistake  or  corruption ; 
such  a  verdict  as  shocks  the  common  judgment ;  or  such 
as  is  without  evidence  to  support  it;  or  is  so  against  a 
striking  preponderance  of  evidence  that  a  common  exercise 
of  judgment  demands  its  reversal*  The  case  before  us 
possesses  no  such  features.  I  think  we  cannot  even  say 
that  the  fair  weight  of  evidence  is  against  the  result.  The 
learned  judge  very  properly  cautioned  the  jury  against 
any  influence  or  feeling  against  the  plaintiff  on  account  of 
his  litigious  character.  This  may  have  been  necessary. 
It  may  be  the  jury  knew  this  character ;  and  possibly,  not- 
withstanding the  charge,  the  jury  may  have  known,  and 
unconsciously  been  influenced  by  his  character;  but  we 
have  no  right  so  to  conjecture.  It  is,  I  think,  an  equal 
chance  that  it  was  an  honest,  intelligent,  and  perhaps  a 
righteous,  verdict.  It  is  not  against  the  weight  of  evidence, 
unless  it  is  assumed  that  the  witness  Smith  corroborates 
the  plaintiff.  Of  this  the  jury  could  best  judge.  In  reading 
the  testimony  of  Smith,  it  does  not  carry  to  my  mind  a 
conviction  of  its  reliability.  If  the  jury  regarded  this  evi- 
dence as  suspicious,  and  as  improperly  procured  by  the 
plaintiff  to  sustain  and  support  his  own,  then  it  should  not 
only  be  rejected,  itself,  but  would  have  the  efiect  to  cast 
suspicion  upon  the  evidence  of  the  plaintiff. 

The  wisdom  of  the  time-honored  rule  of  the  common 
law,  which  refers  questions  of  fact  to  the  jurors,  and  ques- 
tions of  law  to  the  judge,  is  not  more  conspicuous  in  any 
class  of  civil  cases  than  such  as  present  the  question  of 
conflict  of  evidence.     Cases  of  this  nature  frequently  come 
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before  the  courts  for  reTiew^  in  which  it  is  found  that  men 
of  equal  intelligence  and  judgment  differ  in  their  knowl- 
edge of  human  character,  in  experience,  in  habits,  in  tem- 
perament and  in  mental  organization.  But  from  such  a 
body  of  men  can  be  obtained  that  average  judgment 
which  is  the  result  of  their  deliberations,  which,  by  our 
jury  system,  is  a  juster  standard  than  the  opinion  of  any 
one  man,  in  the  determination  of  a  question  of  fact 

The  learned  judge  adds,  that  he  is  impressed  with  the 
conviction  ftat  the  jury  were  misled  by  outside  issues. 
As  there  is  no  evidence  in  relation  to  this  in  the  case,  we 
have  nothing,  upon  this  question,  on  which  we  can  review 
it  This  furnishes  no  ground  upon  which  an  appellate 
court  can  act  This  is  not  in  the  case  for  us  to  pass  upon. 
It  is  not  a  legal  ground,  that  can  be  reviewed,  had  the 
ground  of  those  impressions  been  stated.  If  these  im- 
pressions are  right,  this  court  cannot  see  them  in  the 
case ;  if  wrong,  the  party  injured  would  be  remediless. 
He  could  not  correct  the  error. 

I  have  not  been  able  to  find  authority  to  sustain  the 
order  appealed  from.  I  think  it  must  be  reversed,  and 
the,  defendant  permitted  to  perfect  such  judgment  as  the 
verdict  entitles  him  to. 

Order  reversed. 

[Thibd  Dbpabtmbitt,  Gbhbbal  TbbXi  at  Elmim,  April  4,  1871.  P.  Potter 
and  FarheTf  JuBtioeB.] 
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Where  a  jasUoe  of  the  peace  obtaiDed  jnriadiotioii  of  an  aetion,  in  form  repleviii, 
bj  a  sammons  duly  iuned  and  serred,  the  appearanoe  of  parties,  and  the 
joinmg  of  issue  therein ;  and  after  the  cause  had  been  twice  tried  before 
Juries,  neither  of  which  could  aj^ree  upon  a  verdict,  the  cause  was,  by  agree- 
ment of  parties,  submitted,  upon  the  evidence  taken,  to  the  Justice,  who  tod- 
dered  a  judgment  therein ;  Hdd  that  whatever  dafeots  there  might  have 
been  in  the  affidavit  and  form  of  the  bond,  they  should  be  regarded  u 
waived;  and  that,  on  appeal  fh>m  the  judgment,  the  court  would  not  enter 
upon  an  examination  of  such  defects. 

If  there  is  safllcieDt  evidence,  if  beNevsd  by  a  Justice  of  the  peaoe,  to  sustain  a 
judgment,  the  Judgment  rendered  will  not  be  reversed,  on  appeal,  beoause  it 
was  given  without  sufficient  evidence  to  sustain  it. 

When  there  is  a  conflict  in  the  evidence,  it  is  for  the  Justice  to  determine  which 
is  most  credible. 

When  the  judgment  of  a  justice  of  the  peace  is  sustained  by  positive,  direct 
and  oonoborating  evidence,  sufficient  to  uphold  a  judgment  it  is  not  the 
duty  of  the  reviewing  court  to  measure,  in  nice  scales,  the  weight  of  con- 
flicting testimony. 

THIS  action  was  commenced  in  a  justice's  court,  in  the 
form  of  replevin,  to  recover  possession  of  a  buflalo 
robe,  of  the  value  of  fourteen  dollars.  Preliminary  pa- 
pers were  made  out  for  that  purpose,  the  affidavit  being 
made  by  an  agent  of  the  plaintifi*.  This  agency  does  not 
appear  in  the  affidavit  itself,  nor  any  reason  why  the 
plaintiff  did  not  himself  make  it  And  the  matters  stated 
in  the  affidavit  are  of  positive  knowledge,  which  could 
hardly  be  had  by  a  mere  agent  The  defendant,  how* 
ever,  put  in  an  answer  to  the  complaint  and  went  to  trial 
upon  the  issues  formed.  It  was  twice  tried  before  juries, 
neither  of  which  could  agree  upon  a  verdict;  and  then 
by  agreement  of  parties  the  matter  was  submitted  to  the 
justice  upon  the  evidence  taken.  The  justice  rendered  a 
judgment  in  iavor  of  the  plaintiff,  for  the  value  of  the 
robe  ;  an  appeal  was  taken  to  the  county  court  of  Madi- 
son county,  where  the  judgment  was  affirmed;  and  from 
the  judgment  of  affirmance  an  appeal  was  taken  to  this 
court 
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D,  W.  Oamerony  for  the  plaintiffi 
N.  Foote^  for  the  defendant. 

By  the  Courts  P.  Potter,  J.  The  justice  obtained  juris- 
diction, in  this  action,  by  a  summons  duly  issued  and 
served,  the  appearance  of  parties,  and  the  joining  of  issue 
therein.  However  defective  the  preliminary  proceedings, 
in  the  affidavit,  and  form  of  the  bond,  may  have  been,  after 
two  trials  by  jury,  in  which  both  parties  appeared  by  conn- 
sel,  and  after  agreeing  to  submit  the  case  to  the  justice  for 
his  decision,  the  defects  in  the  preliminary  proceedings 
(if  there  were  any)  are  to  be  regarded  as  waived.  And  this 
court  will  not  enter  upon  an  examination  of  that  point. 

There  is  no  other  question  in  this  case  which  can  be  re- 
viewed by  the  court  but  this ;  thAt  the  judgment  was  given 
without  sufficient  evidence  to  sustain  it,  and  that  it  is 
against  law,  and  the  weight  of  evidence.  Upon  a  care- 
ful reading  of  the  case,  I  do  not  think  these  objections 
are  well  taken. 

First  There  is  sufficient  evidence,  if  it  was  believed  by 
the  justice,  to  sustain  the  judgment ;  and  though  there 
was  a  conflict  in  the  evidence,  it  was  for  the  justice  to  de- 
termine which  was  most  credible.  He  knew  the  parties, 
and  heard  them  testify,  and  it  was  for  him  to  judge  of 
this  question. 

Second.  Assuming  that  the  justice  correctly  weighed 
the  evidence,  then  the  judgment  is  not  against  law.  The 
property,  then^  was  the  plaintiff's ;  and  then  the  act  of 
Richardson  was  tortious,  and  the  defendant  could  get  no 
good  title  from  him ;  his  possession  was  wrongful.  If  the 
justice  was  right  in  his  findings  of  fact,  Richardson  vio- 
lated his  agreement  by  delivering  the  plaintifi'^s  robe  to  the 
defendant;  and  the  defendant's  title  was  no  better  than 
Richardson's. 

Third.   The  judgment  is  sustained  by  positive,  direct 
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and  corroborating  evidence,  sufficient  to  uphold  a  judg- 
ment It  18  not  the  duty  of  the  reviewing  court  to  meas- 
ure, in  nice  scales,  the  weight  of  evidence,  when  it  is  in 
conflict.  It  is  not  strikingly  so,  if  at  all.  Indeed  it  is 
not  for  us  to  say;  but  as  it  reads,  I  think  the  justice  cor- 
rectly decided  the  facts.  He  made  no  error  in  ruling, 
and  I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Third  Drpabtxbitt,  Qbnkhal  Tbbm,  at  Elmira,  April  4,  1871.    MHUr, 
P.  FoUer  and  Farher^  JnsticeB.] 


•  ♦• 


Asa  C.  Tefpt  m.  Asa  Munson  and  William  Handles, 
Commissioners  for  loaning  certain  moneys  of  the  United 
States  for  the  county  of  Washington. 

Where  a  grantor  with  warranty  lias  no  title  to  the  premiaes  conveyed,  at  the 
date  of  the  conveyanoe,  but  he  subaequently  acquires  an  estate  therein,  such 
acquired  estate  will  enure  to  the  benefit  of  the  grantee;  if  not  by  estoppel, 
it  will  upon  the  principle  of  avoiding  circuity  of  action. 

On  the  18th  day  of  January,  1848,  G.  P.,  being  the  owner  in  fee  of  certain 
lands,  let  his  son,  M.  B.  P.,  into  the  possession  thereof.  On  the  same  day, 
M.  B.  P.  forged  a  deed  of  said  lands,  purporting  to  convey  the  title  from 
Q.  P.  to  him,  and  recorded  such  deed  in  the  clerk's  office,  May  27, 18^.  On 
the  1st  of  October,  1850,  he  executed  a  mortgage  of  said  lands  to  the  loan 
commissioners,  for  $1000,  money  then  loaned  to  him  by  them ;  which  mort- 
gage was  in  the  usual  form,  and  contained  a  covenant  of  seisin  and  war- 
ranty. Such  mortgage  was,  at  the  time  it  was  executed,  duly  entered  upon 
the  books  of  the  loan  commissioners,  kept  and  provided  for  that  purpose,  as 
required  by  law.  On  the  28d  of  January,  1860,  a  deed  of  said  lands,  bear- 
ing date  April  1,  1858,  was  recorded  in  the  county  clerk's  office,  which 
deed  purported  to  be  executed  by  M.  B.  P.  and  wife  to  G.  P.  On  the  16th 
of  December,  1869,  G.  P.  conveyed  said  lands  to  M.  B.  P.  by  warranty  deed, 
which  was  duly  recorded  January  14, 1860.  And  on  the  81st  day  of  Jan- 
uary, 1867,  M.  B.  P.  sold  and  conveyed  the  land,  by  warranty  deed  of  that 
date,  to  the  plaintiff,  who  paid  full  value  therefor,  without  actual  notice  of 
the  loan  office  mortgage.    A  statute  foreclosure  of  said  mortgage  being 
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commenoed,  on  the  28th  of  October,  1868,  this  action  was  brought  to 
restrain  such  foreclosure,  and  to  have  the  mortgage  decreed  Toid  as  against 
the  plaintiff. 

Sddf  1.  That  the  mortgage  in  question  was  an  instrument  within  the  recording 
acts. 

2.  That  although  the  mortgagor,  at  the  date  of  the  mortgage,  had  no  title  to 
the  premises,  yet  he  ha?ing,  while  in  possession  of  them,  and  while  his  cove- 
nant of  warranty  was  in  full  force,  become  vested  with  the  title  in  fee,  such 
title  enured  to  the  benefit  of  the  mortgagees ;  and  the  mortgagor,  and  those 
claiming  title  fix>m  him  subsequent  to  the  mortgage,  were  estopped  by  such 
covenant  of  warranty. 

8.  That  as  between  the  mortgagor  and  the  mortgagees,  the  interest  of  the  latter, 
in  the  lands,  became,  upon  the  mortgagor's  subsequently  acquirhig  title,  as 
perfect  as  if  the  mortgage  had  been  executed  by  M.  B.  P.  after  the  date  of 
his  title.  And  that  the  mortgagees  did  not  lose  such  interest  by  the  mort- 
gagor's conveyance  to  the  plaintiff. 

4.  That  the  recording  acts  were  also  controlling  In  fiiivor  of  the  defendants, 
the  mortgagees. 

A  mere  grant  operates  upon  the  possession ;  it  simply  conveys  the  estate  and 
interest  which  the  grantor  had,  in  the  premises  granted.  If  the  grantor  had 
no  estate,  there  is  no  estate  to  be  accepted ;  so  that  on  the  conveyance  by 
grant  only,  of  lands,  by  deed  or  mortgage,  the  grantee  is  not  estopped  from 
averring  that  his  grantor  had  nothing  in  the  lands  granted. 

But  where  the  conveyance  is  by  warranty,  the  rule  is  different.  In  that  case, 
the  warranty  will  rebut  and  bar  the  grantor,  and  his  heirs,  of  a  future  right; 
not  because  a  title  ever  passes  by  such  a  grant ;  but  the  principle  of  avoid- 
ing drouity  of  action  interposes  and  prevents  the  grantor  fh>m  impeaching 
a  title  to  the  soundness  of  which  he  must  answer,  on  his  warranty. 

The  cases  of  The  Fmrntf^  Jjmm  and  That  Co.  v.  MaUh^,  (8  Puige,  861,)  and 
JkyU  V.  Th4  F$erUm  FtiroUum  0».,  (44  Barb.  289,)  commented  on,  and  dis- 
tinguished from  the  present 

THIS  action  was  brought  to  restain  the  foreclosure  of  a 
mortgage  executed  by  Martin  B.  Perkins  and  his  wife, 
on  the  1st  day  of  October,  1850,  to  secure  the  loan  of 
$1000  that  day  made  by  the  then  loan  commissioners  to 
said  Martin,  and  to  have  the  judgment  of  the  court  that 
said  mortgage  is  not  a  lien  upon  said  premises  against  the 
grantees  and  assigns  of  Martin  B.  Perkins,  the  mortgagor. 
The  action  was  commenced  January  23,  1869,  in  Wash- 
ington county,  and  tried  before  Justice  Bockbs,  at  a  special 
term,  on  a  conceded  state  of  facts,  which  facts  were  as 
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follows;  On  the  18th  day  of  January,  1848,  one  Gamaliel 
Perkins  purchased  of  Cortland  Howland  certain  lands  in  the 
town  of  Fort  Edward,  in  said  county  of  Washington,  and 
took  a  conveyance  thereof  to  himself,  with  covenant  of 
warranty,  and  let  his  son,  Martin  B.  Perkins,  into  the  pos- 
session thereof.  Said  deed  was  duly  recorded  March  7, 
1848.  On  the  18th  day  of  January,  1848,  and  while  said 
Gamaliel  Perkins  had  title  to  said  lands,  said  Martin  B. 
Perkins,  being  then  in  possession  thereof,  forged  a  deed 
of  said  lands,  purporting  to  convey  the  title  from  said 
Gamaliel  Perkins  to  said  Martin  B.  Perkins,  and  recorded 
said  deed  in  the  clerk's  office  of  Washington  county,  May 
27,  1850.  On  the  1st  day  of  October,  1850,  while  the  title 
to  said  lands  was  still  in  Gamaliel  Perkins,  said  Martin  B. 
Perkins  (being  then  in  the  possession  thereof)  executed  a 
mortgage  of  said  lands  to  the  loan  commissioners  of  Wash- 
ington county,  for  $1000,  for  money  then  loaned  him  by 
said  loan  commissioners,  which  mortgage  was  in  the  usual 
form,  and  contained  the  following  covenant:  '* And  at  the 
time  of  sealing  and  delivering  x)f  these  presents,  the  said 
Martin  B.  Perkins,  and  Emily  his  wife,  are  lawfully  seised 
of  the  above  bargained  premises,  of  a  good,  sure,  perfect, 
absolute  and  indefeasible  estate  of  inheritance,  and  the 
same  now  are  free  and  clear  of  and  from  all  former  and 
other  gifts,  grants,  bargains,  sales,  liens,  judgments,  recog- 
nizances, dowers,  rights  of  dower  and  other  incumbrances 
whatsoever;  and  also,  that  the  above  bargained  premises, 
upon  the  sale  thereof  pursuant  to  the  directions  of  the  said 
act,  will  yield  the  principal  and  interest  aforesaid  remain- 
ing unpaid  at  the  time  of  such  sale,  and  until  the  first 
Tuesday  of  October  next  afler  such  sale,  together  with  the 
charges  of  such  sale." 

Annual  interest  was  paid  and  indorsed  upon  said  mort- 
gage, regularly,  up  to  and  including  October,  1866,  and 
one  payment  of  $70  and  interest  was  made  and  indorsed 
thereon,  January  16,  1868. 

Vol.  LXIIL  3 
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The  mortgage,  at  the  time  it  was  execated,  was  duly- 
entered,  as  at  the  date  thereof,  upon  the  said  loan  com- 
missioners' books,  kept  and  provided  for  that  purpose,  as 
required  by  the  statute  of  1837,  and  the  amendments 
thereto,  and  the  said  books  were  duly  deposited  and  kept 
in  the  office  of  the  clerk  of  Washington  county,  and  prop- 
erly indexed  as  required  by  law.  On  the  23d  day  of  Jan- 
uary, 1860,  a  deed  of  said  lands,  bearing  date  April  1, 
1853,  was  recorded  in  the  county  clerk's  office,  which 
deed  purported  to  be  executed  by  Martin  B.  Perkins  and 
wife  to  Gamaliel  Perkins.  On  the  16th  day  of  December, 
1859,  Gamaliel  Perkins  conveyed  said  lands  to  Martin  B. 
Perkins,  by  warranty  deed,  which  deed  was  duly  recorded 
January  14, 1860.  Gamaliel  Perkins  held  the  title  to  said 
lands  continuously,  from  the  18th  day  of  January,  1848, 
to  the  16th  day  of  December,  1859,  and  he  had  no  knowl- 
edge of  the  existence  of  the  mortgage,  or  of  any  of  the 
deeds  to  or  from  Martin  B.  Perkins,  except  the  deed  of 
December  16,  1859,  and  Martin  B.  Perkins  had  no  title  to 
said  land  until  said  16th  day  of  December,  1859.  On  the 
31st  day  of  January,  1867,  Martin  B.  Perkins,  who  still 
remained  in  possession  of  said  lands,  sold  and  conveyed 
the  same,  by  deed  of  warranty  of  that  date,  to  the  plafntiff, 
who  paid  full  value  therefor,  and  went  into  possession  of 
the  same,  without  having  any  actual  notice  or  suspicion 
of  the  existence  of  said  mortgage,  or  any  notice  of  the 
same  whatever,  except  such  constructive  notice  as  the  law 
jnay  have  compelled  him  to  take  (if  any)  by  reason  of  the 
recording  thereof,  as  aforesaid ;  and  the  plaintiff  has  ever 
since  remained  in  possession  of  said  premises.  Said  deed 
to  the  plaintiff  was  duly  recorded  February  9,  1867. 
Whatever  interest  was  paid  on  said  mortgage,  at  any  time, 
with  the  knowledge  or  assent  of  the  plaintiff,  was  paid 
under  protest  of  the  plaintiff,  and  under  an  arrangement 
made  by  him  with  said  loan  commissioners,  to  the  effect 
that  the  plaintiff  should  have  time  to  investigate  the  mat- 
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ter,  and  decide  upon  the  course  to  be  pursued  by  him,  and 
that  any  payment  of  interest  so  made  should  not  affect  the 
plaintiff's  rights,  or  operate  to  his  prejudice. 

On  the  28th  day  of  October,  1868,  the  loan  commission- 
ers of  Washington  county  commenced  a  statute  fore- 
closure of  said  mortgage  by  advertisement,  and  this  action 
was  brought  to  restrain  said  foreclosure,  and  to  have  said 
mortgage  decreed  void  as  against  the  plaintiff. 

The  court,  after  hearing  the  matter,  dismissed  the  com- 
plaint, with  costs,  and  awarded  judgment  accordingly. 
And  the  judge  found  the  following  conclusions  of  law: 

Ist.  That  by  reason  of  the  conveyance  of  the  lands  and 
premises  to  Martin  B.  Perkins,  and  of  the  covenants  con- 
tained in  the  mortgage  executed  by  him  to  the  loan  com- 
missioners, such  mortgage  became  operative  as  a  mortgage 
upon  said  lands  and  premises,  notwithstanding  its  execu- 
tion prior  to  the  time  when  he  acquired  title  to  the  mort- 
gaged property. 

2d.  That  the  plaintiff  occupies  no  better  position,  ,as 
regards  the  mortgage  or  lien  thereof  upon  the  mortgaged 
property,  than  did  his  grantor,  Martin  B.  Perkins. 

3d.  That  the  plaintiff  is  not  entitled  to  the  relief  de- 
manded in  the  complaint. 

To  each  of  these  conclusions  the  plaintiff  duly  excepted. 
From  the  judgment  entered  upon  these  findings  and  con- 
clusions, the  plaintiff  appealed  to  this  court 

Baiei  dk  Thomas,  for  the  plaintiff*. 

PotteTj  Tanner  dt  Pottery  for  the  defendants. 

By  the  Gourty  P.  Pottbr,  J.  By  the  act  of  1837,  under 
which  the  mortgage  in  question  was  given,  the  books  of 
the  loan  commissioners,  kept  in  the  clerks'  offices,  contain- 
ing the  entry  of  such  mortgages,  are  made  of  the  same 
effect,  as  to  priority  of  liens^  and  as  to  their  operation  and 
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effect,  as  if  each  mortgages  had  been  dnly  recorded  in  the 
book  of  mortgages  in  the  office  of  the  county  clerk  of  the 
county  in  which  such  mortgaged  premises  are  situate. 

By  the  recording  act,  (1  R.  S.  756,  §^  1,)  **  every  convey- 
ance of  real  estate  is  required  to  be  recorded  in  the  office 
of  the  clerk  of  the  county  where  such  real  estate  shall  be 
situated  ;  and  by  the  38th  section  of  the  same  act,  the  term 
*  conveyance*  embraces  every  instrument  in  writing  by 
which  any  estate  or  interest  in  real  estate  is  created, 
aliened,  mortgaged  or  assigned,  or  by  which  the  title  to 
any  real  estate  may  be  affected  in  law  or  equity. 

In  various  cases,  found  in  the  books,  it  has  been  held 
that  the  registry,  and  the  recording,  of  a  mortgage,  under 
the  provisions  of  the  statutes  making  it  a  duty  so  to  re- 
gister or  record  them,  is  notice  to  all  subsequent  purchasers 
and  mortgagees,  of  the  lien  created  thereby.  {Frost  v. 
Beekman,  1  John.  Ch.  298.  Parkist  v.  Alexander,  Id.  398, 
399.  Johnson  v.  Stagg,  2  John.  510.  Brinckerhof  v.  Lan-- 
sing,  4  John.  Ch.  69.  Williams  v.  Birbeck,  1  Hoffman's  Ch, 
It.  369,  ^c.) 

I  think  the  case  before  us  must  be  controlled  by  the 
effect  of  the  covenants  in  the  mortgage  given  to  the  de- 
fendants, and  of  the  recording  acts  in  this  state.  1.  The 
conveyance  by  mortgage  to  the  defendants  was  with  war- 
ranty, and  covenant  "that  Martin  B.  Perkins  and  his  wife 
were  lawfully  seised  of  the  premises  of  a  good,  sure,  per- 
fect, absolute  and  indefeasible  estate  of  inheritance,  and 
that  the  same  were  free  and  clear  of,  and  from,  all  former 
and  other  gifts,  grants,  bargains,  sales,  liens,  judgments, 
recognizances,  dower,  rights  of  dower  and  other  incum- 
brances whatsoever."  Then  the  conceded  rule  of  law  is, 
that  whore  a  grantor,  even  has  no  title  to  the  premises  so 
convoyed  with  warranty,  if  he  subsequently  acquires  an 
t»state  theroiiu  such  acquired  estate  will  enure  to  the  bene- 
fir  of  the  grantee  ;  if  not  by  estoppel,  it  will  upon  the  prin- 
ciple of  avoiding  circuity  of  action.     Such  a  case  is  dis- 
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tingaished  from  the  ancient  conveyance  by  feoffment  with 
livery  of  seisin,  now  fallen  into  disuse  in  England,  and 
not  applicable  here,  under  our  system ;  so  too  it  is  distin- 
guished from  mere  grants,  by  deeds  poll  and  quit-claim. 
A  mere  grant  operates  upon  the  possession ;  it  simply 
conveys  the  estate  and  interest  which  the  grantor  had  in 
the  premises  granted.  If  the  grantor  had  no  estate,  it  is 
obvious  that  there  was  no  estate  to  be  accepted;  so  that 
in  the  conveyance  by  grant  only  of  lands,  by  deed  or 
mortgage,  the  grantee  is  not  estopped  to  aver  that  his 
grantor  had  nothing  in  the  lands  granted.  {Sparrow  v. 
Kingman^  1  N.  T,  252,  &c.)  But  the  rule  is  different 
where  the  conveyance  is  by  warranty.  As  was  said  by 
Marcy,  J.,  in  Jackson  v.  Bradford^  (4  Wend,  622,)  '*  the  war- 
ranty will  rebut  and  bar  the  grantor  and  his  heirs  of  a  fu- 
ture right.  This  is  not  because  a  title  ever  passes  by  such 
a  grant,  but  the  principle  of  avoiding  circuity  of  action  in- 
terposes and  stops  the  grantor  from  impeaching  a  title  to 
the  soundness  of  which  he  must  answer,  on  his  warranty." 
{Co.  Lift.  265,  a.  14  John,  194.  Averill  v.  Wilson,  4  Barb. 
187.)  This  warranty  in  the  mortgage  clearly  estopped  the 
grantor,  Martin  B.  Perkins ;  and  if  the  grantor  or  any  one 
ning  title  from  him,  subsequent  to  such  grant,  seeks 
to  recover  the  premises  by  virtue  of  such  afler-acquired 
title,  the  original  grantee,  or  his  heirs  or  assigns,  by  virtue 
of  the  warranty,  may  plead  such  warranty  by  way  of  re- 
butter or  estoppel,  as  a  bar  to  the  claim.  {Bank  of  Utica  v. 
Mersereau^  3  Barb.  Ch.  567,  568.)  Chancellor  Walworth 
in  that  case  said :  '^  This  principle  has  been  applied  to  all 
suits  brought  by  persons  bound  by  the  warranty,  or  estop- 
pel, against  the  grantee  or  his  heirs  and  assigns,  so  as  to 
give  the  grantee  and  those  claiming  under  him  the  same 
right  to  the  premises,  as  if  the  subsequently  acquired  title 
or  interest  therein  had  been  actually  vested  in  the  grantor 
at  the  time  of  the  original  conveyance  from  him  with 
warranty,  where  the  covenant  of  warranty  was  in  fnll 
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force  at  the  time  when  such  suhsequent  title  was  acquired 
by  the  grantor."  And  where  an  estoppel  runs  with  the 
landy  it  operates  upon  the  title  so  as  actually  to  alter  the 
interest  in  it  in  the  hands  of  the  heirs  or  assigns  of  the 
person  bound  by  the  estoppel,  as  well  as  in  the  hands  of 
such  person  himself.  {Brown  v.  McGormiekj  6  Watts^  64 
Comstock  V,  Smith,  13  Pick.  119.) 

This  principle  seems  to  be  founded  in  equity  and  jus- 
tice, as  well  as  in  the  policy  of  the  law,  and  applies  equal- 
ly to  a  case  of  covenants  of  warranty  in  a  mortgage,  as  to 
those  in  a  deed  absolute.  This  was  so  held  in  Vander- 
heyden  v.  Grandall,  (2  DeniOj  25 ;  and  8ee  eases  there  cited.) 

In  this  view  of  the  case,  the  question  is  simple.  The 
mortgage  in  question  is  an  instrument  within  the  record- 
ing acts.  Although  Martin  B.  Perkins,  at  the  date  of  its 
execution,  had  no  title  to  the  premises,  yet  while  he  was 
in  possession  of  them,  and  while  his  covenant  of  warranty 
was  in  full  force,  he  became  vested  with  the  title  in  fee. 
This  title  enured  to  the  benefit  of  the  defendants  by  virtue 
of  the  waj'ranty,  by  well  established  principles  of  common 
law.  As  between  Martin  B.  Perkins  and  the  defendants, 
this  interest  in  the  latter,  in  the  lands,  became  as  perfect 
as  if  the  mortgage  had  been  executed  by  Perkins  after  the 
date  of  his  title.  Did  the  defendants  lose  this  interest,  by 
Perkins'  conveyance  to  the  plaintiffs  ?  I  think  not.  The 
case  of  The  Bank  of  Utica  v.  Meraereau  {supra)  decides  this 
question.  The  cases  that  are  cited,  and  claimed  to  be  in 
conflict  with  this  principle,  are  cases  of  mortgages,  or  of 
simple  grants  without  covenants  of  warranty,  or  cases 
where  the  question  of  the  effect  of  the  covenant  of  war- 
ranty did  not  arise.  Sach  are  the  cases  of  Boyle  v.  The 
Peerless  Petroleum  Co.,  (44  Barb.  239,)  and  The  Farmers' 
Loan  and  Trust  Co,  v.  Maltbyy  (8  Paige,  361.)  This  last 
case  is  greatly  relied  upon  by  the  plaintiff 

It  is  easily  distinguished  from  the  cage  before  us,  for 
other  reasons.    In  that  case,  before  the  execution  of  the 
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mortgage,  (which  is  not  shown  to  have  contained  cove- 
nants of  warranty,)  the  mortgagor  had  sold  the  prop- 
erty by  executojy  contracts,  and  the  vendees  were  in  the 
possession  under  their  agreements  at  the  time  of  execu- 
tion of  the  mortgage,  and  had  made  payments  thereon, 
thus  having  an  equitable  interest  in  the  estate.  Their 
grantor  at  the  time  of  making  the  agreements  not  having 
the  legal  title,  but  having  himself  an  equitable  title  un- 
der a  contract  to  purchase,  from  the  true  owner,  which  he 
afterwards  consummated  by  taking  a  deed,  was  the 
owner  of  an  interest  which  he  could  alienate.  The  only 
question  considered  by  the  chancellor,  in  that  case,  was, 
whether  the  defendants  should  lose  the  payments  they  had 
made  before  they  had.  notice  of  the  plaintiff's  mortgage. 
What  the  chancellor  said  in  the  case  beyond  that  was 
(AiUr,  imd  not  an  adjudication.  That  case  has  no  applica- 
tion to  the  main  question  before  us  in  this  case  upon  its 
merits. 

I  am  also  inclined  to  think  that  the  recording  acts  are 
controlling  in  favor  of  the  defendant  in  this  case,  and 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Thibd  Dbpahtmsht,  Gbvbbal  Tbbm,  at  Elmira,  April  4,  1871.     IffStr, 
P.  PotUr  and  Pwrltm^  Justices.] 
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A  constable  has  such  an  interest  in  property  upon  which  he  has  levied  by 
Tirtue  of  executions,  as  will  enable  him  to  maintain  an  action  to  recover  the 
possession  thereof,  from  one  who  has  purchased  the  same  of  the  defendant 
in  the  executions,  after  levy. 

The  rule  justifying  an  officer  in  the  seizure  of  property  under  executions  good 
on  their  face,  but  really  void  as  to  tlie  party,  for  want  of  Jurisdiction,  is  in- 
tended to  be  a. rule  of  protection,  merely. 

Although  the  officer  may  defend  under  such  process,  he  cannot  build  up  a  title 
upon  it,  so  as  to  maintain  actions  as^ainst  third  persons. 

A  short  summons  can  only  be  issued,  by  a  justice  of  the  peace,  against  de- 
fendants who  come  within  the  class  of  persons,  who,  by  the  non-imprison- 
meot  act  of  1881,  (8  S.  S,p.  462,  %  212  to  215,  bth  ed.,)  cannot  be  proceeded 
against  by  long  summons  or  warrant.  And  that  the  defendant  belongs  to 
that  class  must  be  made  to  appear  to  the  justice  by  affidavit. 

A  short  summons  is  an  extraordinary  process,  and  can  only  issue  on  proper 
preliminary  proof ;  and  as  no  jurisdiction  is  obtained,  without  such  proof, 
a  judgment  appearing  to  have  been  rendered  by  a  justice  of  the  peace 
without  it,  is  to  be  presumed  void,  until  the  [>arty  upon  whom  the  onus  is 
shown  supplies  that  proof. 

A  mere  memorandum,  "  aff't,  short  summons,"  upon  the  justice's  docket,  does 
not  furnish  the  evidence  that  the  justice  had  jurisdiction ;  and  if  there  be  no 
appearance  in  the  cause,  by  the  defendant,  there  can  be  no  wairer  of  the 
objection  that  the  court  has  no  Jurisdiction. 

In  an  action  brought  to  recover  the  possession  of  property  upon  which  the 
plaintiff  had  levied,  as  constable,  under  an  execution  issued  by  a  Justice  of 
the  p^ace,  the  plaintiff  produced,  upon  the  trial,  the  docket  of  the  justice, 
which  showed  the  issuing  of  a  short  summons  against  the  defendant,  return- 
able in  three  days,  and  returned  duly  served.  All  that  appeared  beyond 
this,  on  the  docket,  was  "  aff 't,  short  summons  issued."  No  affidavit  was 
proved  or  produced.  And  the  defendant  did  not  appear,  on  the  return  day ; 
but  the  plaintiff  proceeded,  in  his  absence,  to  obtain  Judgment,  on  an  ac- 
count. Held  that  the  plaintiff  failed  to  show  Jurisdiction,  in  the  Justice,  to 
render  the  Judgment ;  and  that  the  judgment,  so  far  as  appeared  from  the 
proof  on  the  trial,  was  clearly  void. 

But  when  the  Judgment  was  offered  in  evidence,  the  defendant's  counsel  not 
only  permitted  the  docket  to  be  read  in  evidence,  without  objection,  but 
admitted  it  to  be  evidence.  The  question  of  the  validity  of  the  Judgment 
was  not  raised,  on  the  trial ;  and  the  Judge's  attention  was  not  directed  to 
any  want  of  validity  in  it ;  nor  was  it  made  a  matter  of  contest.  Held  that 
after  Judgment  it  was  too  late  to  raise  the  objection  that  Jurisdiction  in  the 
Justice  was  not  proved.  That  at  that  stage  of  the  cause,  the  objection  was 
to  be  deemed  waived. 


ELMIRA— APRIL,  1871.  41 


Roe  w.  Perry. 


After  jadgment,  a  party  will  be  presumed  to  have  waived  any  objeetion  that 
he  might  have  taken,  on  the  trial,  bat  omitted  to  take. 

THIS  was  an  action,  commenced  by  the  plaintiff'  in  a 
justice's  court,  to  recover,  by  his  title  bs  constable, 
claiming  it  by  virtue  of  a  levy  upon  executions  issued  by 
justices  of  the  peace,  certain  property  which  the  defendant 
had  purchased  of  one  George  W.  Bishop,  who  was  the  de- 
fendant in  the  said  executions.  The  property  was  pur- 
chased after  the  levy,  but  purchased  from  the  defendant, 
who  was  in  the  possession,  and  without  knowledge  of  the 
levy  thereon  by  the  plaintiff. 

J,  D.  Wendell,  for  the  plaintiff. 
A.  H.  Ayre%y  for  the  defendant. 

By  the  C(mrt,  P.  Potter,  J.  The  plaintiff  recovered  the 
value  of  the  property,  before  the  justice,  and  the  county 
court  of  Montgomery  county  affirmed  the  judgment.  But 
this  court  is  not  informed  upon  what  grounds  it  avjis 
siffirmed,  by  any  opinion  given  by  the  county  judge;  and 
we  are  therefore  to  look  at  the  proceedings  before  the  jus- 
tice, to  see  what  errors,  if  any,  were  committed  by  him. 
Four  grounds  of  error  are  set  forth  in  the  notice* of  appeal, 
but  only  one  of  these  demands  consideration,  to  wit : 
''^  Fourth.  The  judgment  was  unsupported  by  evidence, 
in  that  the  plaintiff'  did  not  show  himself  rightfully,  nor 
even  colorably,  a  constable ;  and  in  that  the  evidence  of 
the  larger  judgment,  through  which  the  plaintiff  claimed 
to  make  title,  and  which  was  held  to  be  valid,  did 
not  show  jurisdiction  of  the  person  of  the  defendant 
therein." 

The  plaintiff's  complaint  based  his  title  to  the  property 
in  question  upon  his  special  interest  in  the  property  as' 
a  constable,  by  virtue  of  a  levy  by  executions  issued  upon 
two  justices'  judgments,  setting  forth  the  judgments  and 
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the  executions  issued  thereon,  and  proving  his  levy.  This 
was  a  sufficient  interest  to  maintain  an  action.  The  exe- 
cutions upon  which  the  plaintiif  levied  were  good  on  their 
face,  and  would  have  justified  the  plaintiff  in  his  action, 
had  he  been  defendant  and  sued  in  trespass  for  taking  it ; 
even  though  the  justices  who  issued  them  had  no  jurisdic- 
tion of  the  actions  in  which  they  were  rendered.  This  is 
intended  to  be  a  rule  of  protection,  but  that  is  not  the 
position  of  the  plaintiff  in  this  action.  He  is  plaintiff,  and 
attempts  to  build  up  a  title  upon  judgments,  by  maintain- 
ing an  action  upon  them,  against  a  third  person.  Here 
the  officer  becomes  the  assaulting  party.  As  was  said  by 
Bronson,  J.,  in  Sortan  v.  Hendershoty  (1  Hill,  119,)  '•  this 
rule  is  intended  for  a  shield,  but  not  a  sword.''  {DufUap 
V.  Hunting  J  2  Demoy  645.  Earl  v.  Campy  16  Wend.  562.) 
The  plaintiff  fully  established  that  he  was  a  constable. 
Two  judgments  were  shown  ;  one  of  948.21,  the  other  of 
$7.50,  upon  which  the  executions  were  issued  under  which 
the  plaintiff'  claims  title.  The  smaller  one,  I  think,  was 
good,  and  full  jurisdiction  shown  in  the  justice  before 
whom  the  judgment  was  obtained.  The  only  question 
that  can  be  raised  i^  as  to  the  larger  one.  And  as  to  this, 
the  first  question  is,  did  the  justice  obtain  jurisdiction  of 
the  defendiiut  therein  ? 

On  the  trial,  the  docket  of  the  justice  was  introduced 
in  evidence.  The  justice  himself  was  not  called.  The 
docket  showed  that  a  short  summons  had  been  issued 
against  the  defendant,  dated  July  6,  1869,  and  returnable 
on  the  9th  of  the  same  month,  duly  served.  All  that  ap- 
peared, beyond  this,  on  the  docket,  was  "aft''t,  short 
summons  issued."  No  affidavit  was  proved  or  produced. 
And  the  defendant  therein  named  did  not  appear,  on  the 
return  day,  but  the  plaintiff*  proceeded  to  obtain  judg- 
ment on  an  account.  The  plaintiff',  I  think,  failed  in  this 
to  show  jurisdiction  in  the  justice.  A  short  summons  can 
only  be  issued  against  defendants  who  come  within  that 
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class  of  persons  who,  by  the  non-imprisonment  act  of  1831, 
now  adopted  as  a  part  of  the  provisions  in  relation  to  jus- 
tices' courts,  (3  E,  S.  462,  §§  212  to  215,  5th  ed.,)  cannot  be 
proceeded  against  by  long  summons  or  warrant  And 
that  a  plaintiff  brings  himself  within  that  provision  must 
be  made  to  appear  to  the  justice,  by  affidavit.  This  short 
summons,  therefore,  is  an  extraordinary  ptocess,  and  can 
only  issue  on  proper  preliminary  proof;  and  as  no  juris- 
diction is  obtained,  without  such  proof,  a  judgment  in  this 
inferior  court  is  to  be  presumed  void,  until  the  party  upon 
whom  the  onus  is  thrown  supplies  that  proof.  The  mere 
memorandum,  ^^  aff 't,  short  summons,*'  upon  the  justice's 
docket  alone,  does  not  furnish  the  evidence  that  the  jus- 
tice had  jurisdiction ;  and  as  there  was  no  appearance  on 
the  part  of  the  defendant,  there  was  no  waiver  of  this 
objection. 

The  judgment,  so  far  as  the  proof  on  the  trial  presented 
it,  was  clearly  void.  {Kelly  v.  Archer^  48  Barh.  68,  71. 
Imhert  v.  Hallock,  23  How.  Pr,  460,  and  cases  cited.  Barnes 
V.  Harris,  4  N.  Y.  382.) 

I  am  nevertheless  of  opiuion  that  the  judgment  before 
us  ought  not  to  be  reversed.  When  this  judgment,  now 
claimed  to  be  void,  was  offered  in  evidence,  the  defend- 
ants' counsel,  being  present,  not  only  permitted  the  docket 
to  be  read  in  evidence,  without  objection,  but  admitted  it 
to  be  evidence.  The  question  of  the  validity  of  the  judg- 
ment was  not  raised,  on  the  trial;  the  judge's  attention 
was  not  directed  to  any  want  of  validity  in  it ;  and  it  was 
not  made  a  matter  of  contest.  The  court  had  a  right  to 
assume,  and  take  for  granted,  by  the  conduct  of  the  de- 
fendant and  his  counsel  on  the  trial,  that  the  justice  before 
whom  the  judgment  was  obtained  had  jurisdiction  of  the 
case.  It  is  to  be  presumed,  after  judgment,  that  if  the 
objection  had  been  taken  at  the  proper  time,  the  justice 
who  tried  the  action,  or  the  affidavit  to  which  the  docket 
refers,  could  have  been  produced,  and  the  proper  evidence 


44  CASES  IN  THE  SUPREME  COURT. 

The  People  v,  dchoonmaker. 

been  Bupplied.  The  justice  who  tried  this  action  is  to  be 
presumed  to  have  tried  it  upon  the  implied  theory  which 
the  silence  of  the  defendant  must  be  regarded  as  conced- 
ing to  be  true,  to  wit,  that  there  was  no  intent  to  take 
exception  to  the  validity  of  this  judgment.  It  is  bad  faith 
towards  the  party ;  it  is  unprofessional  on  the  part  of 
counsel;  it  is  trifling  with  the  courts,  thus  to  prosecute  or 
defend  actions  upon  the  basis  of  technicalities  induced  by 
bad  faith ;  and  courts  should  never  give  countettance  to  such 
practice.  But  it  is  sufficient,  here,  to  put  the  case  on  the 
ground  that  the  party  is  to  be  presumed,  after  judgment, 
to  have  waived  any  objection  that  he  might  have  taken 
on  the  trial,  but  omitted  to  take.  {Austin  v.  Burn9,-16 
Barb.  643.  Jenks  v.  Smith,  1  N.  T,  94.  Duntz  v.  Duntz, 
44  Barb.  460.     Paiffe  v.  Fazackerly,  36  id.  395.) 

I  think,  therefore,  the  judgment  should  be  affirmed. 

[Third  Dapabtmbht,  Gknbral  Tbrm,  at  Elmira,  April  4,  1871.     MilleTf 
P.  Potter  and  Parker,  Justices.] 


•  •• 


The  People  of  the  State  of  New  Tork,  The  Presi- 
dent, Managers  and  Company  of  the  Delaware  and 
Hudson  Canal  Company  and  others,  V8.  Simon  Schoon- 
MAKER,  Simon  P.  Keator  and  Silas  Snyder. 

A  leading  and  controlling  rule  in  tlie  construction  of  statutes  is  to  interpret 
them  according  to  the  true  meaning  and  intent.  To  ascertain  this  intent, 
it  is  the  duty  of  the  court  to  find  by  established  rules  what  was  the  fair, 
natural  and  probable  intent  of  the  legislature. 

For  this  purpose,  the  language  employed  in  the  act  is  first  to  be  resorted  to. 
If  the  words  employed  are  fVee  from  ambiguity  and  doubt,  and  express  plainly 
and  distinctly  the  intent,  according  to  the  most  natural  import  of  the 
language,  there  is  no  occasion  to  look  elsewhere. 

But  when  the  meaning  of  words  is  doubtful,  and  where  it  is  seen  that  the  same 
words  have  diflTerent  meanings,  when  employed  under  different  circumstances, 
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or  to  effect  different  objects,  resort  may  be  had  to  extrinsic  circumstanoes  ; 
and  the  courts  may  seek  for  that  intent  in  erery  legitimate  way. 

A  statute  authorized  commissioners,  who  were  to  be  appointed  for  that  pur- 
pose, to  subscribe,  in  the  corporate  name  of  a  town,  to  the  capital  stock  of  a 
railroad  company,  and  to  issue  bonds  in  the  name  of  the  town,  therefor ;  Pro- 
vided^ however,  that "  no  subscriptions  to  stock  shall  be  made,  or  bonds 
issued,  until  the  consent  in  writing,  specifying  the  amount  of  such  subscrip- 
tion and  bonds  to  be  issued,  be  first  obtained,  of  a  majoiity  of  the  tax-pay- 
ers *  *  appearing  on  the  last  assessment  roll  of  such  village  or  town, 
representing  a  majority  of  the  taxable  property  of  the  residents  of  said 

-  town,"  6lc,  ffeld  that  it  was  not  the  intent  and  meaning  of  the  legislature, 
nor  the  spirit  of  the  act,  that  a  canal  corporation  owning  property  within 
the  town,  and  paying  taxes  thereon,  but  whose  principal  office  and  place  of 
business*  was  elsewhere,  should  be  included  in  the  language  of  the  statute — 
"  the  retidents  of  said  town." 

Mddf  aUo,  that  this  construction,  flowing  from  the  language  of  the  statute,  was 
confirmed  by  looking  at  the  extrinsic  circumstances  existing  at  the  time  of, 
and  prior  to,  its  enactment,  viz.,  the  holding  of  a  meeting  by  the  resident 
tax-payers  of  the  town,  and  the  passing  of  a  resolution  to  apply  to  the  legis- 
lature for  such  a  change  of  the  law  contained  in  |  previous  act,  as  would 
exclude  this  and  other  corporations  ft-om  voting,  or  giving  or  refusing  their 
consent  to  the  issuing  of  such  bonds ;  followed  by  the  action  of  the  legis- 
lature, in  passing  the  act  in  question. 

Although  courts,  in  some  cases,  have  held  corporations  to  hepergons,  tnhab- 
Hants  and  residents^  yet  this  has  been  by  construction,  and  for  special  pur- 
poses ;  such  as  to  create  an  equality  of  liability  to  taxation,  and  to  confer 
power  to  bring  or  institute  actions,  the  same  as  citizens.  And,  for  general 
purposes,  and  for  other  special  purposes,  they  are  held  not  to  be  residents. 
Per  PoTTBR,  J. 

And,  independent  of  the  cases  making  Ihem  "  inhabitants,"  and  "  residents," 
by  construction,  for  certain  purposes,  the  natural,  ordinary  and  literal  con- 
struction of  the  words  "  residents  of  a  town,"  would  not  include  corpora- 
tions ;  especially  those  whose  places  of  business  were  elsewhere. 

The  word  "  resident,"  occurring  in  the  constitution,  or  in  a  statute,  ordinarily 
means  an  individual — a  citizen — and  does  not  mean  a  corporation. 

rpHIS  action  was  brought  to  restrain  the  defendants,  who 
1  are  commissioners  under  the  statute,  from  issuing  town 
bonds  of  the  town  of  Kosendale,  Ulster  county,  in  aid  of 
the  construction  of  the  Wallkill  Valley  Bailroad.  The 
defendants  were  appointed  commissioners  of  said  town  of 
Sosendale,  under  chapter  311  of  the  laws  of  1868. 
A  temporary  injunction  was  granted  on  the  complaint 
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alone,  at  the  commencement  of  the  action.  The  ground 
on  which  the  plaintiffis  claimed  an  injunction  was,  that  the 
necessary  number  of  consents  had  not  been  obtained  to 
authorize  the  issue  of  bonds.  The  plaintifi's  alleged  that 
the  Delaware  and  Hudson  Canal  Company,  and  one  or 
two  cement  companies,  were  to  be  regarded  as  residenU 
of  the  town  of  Rosendale,  and  that  as  such  residents  their 
consent  was  necessary  to  make  up  the  proper  amount  of 
consents. 

The  complaint  alleges  that  the  Delaware  and  Hudson 
Canal  Company  owns  real  estate  and  a  canal,  in  said  town 
of  Rosen  dale,  and  is  taxed  for  the  said  real  estate;  and 
that  these  two  facts  make  the  corporation  a  legal  resident 
of  the  town. 

By  section  3  of  the  act  of  April  22,  1868,  (Latos  of  1868, 
vol  1,  p.  644,)  th%  commissioners  appointed  under  said 
act  are  authorized  ^^  to  subscribe,  in  the  corporate  name  of 
such  town,  to  the  capital  stock  of  the  Wallkill  Valley 
Railroad  Company,  and  issue  bonds  for  the  payment  of 
such  stock  to  an  amount  not  exceeding  twenty  per  cent 
of  the  assessed  valuation  of  the  real  and  personal  prop- 
erty of  such  town,  appearing  from  the  last  assessment  roll 
therein,  *  *  *  provided,  however,  that  no  subscrip- 
tion shall  be  made,  or  bonds  issued  as  aforesaid,  until  the 
consent  in  writing,  specifying  the  amount  of  such  sub- 
scription, and  bonds  to  be  issued,  be  first  obtained  of  a 
majority  of  the  tax- payers,  (or  their  legal  representatives,) 
appearing  on  the  last  assessment  roll  of  such  village  or 
town,  representing  a  majority  of  the  taxable  property  of 
the  residents  of  said  town,  which  consent  shall  be  proved 
and  acknowledged  in  the  same  manner  as  signatures  to 
conveyances  of  real  estate,  and  shall  be  filed  and  recorded 
in  the  clerk's  office  in  the  county  in  which  the  said  town 
is  situated."  The  section  then  provides  that  when  these  pro- 
visions are  all  complied  with,  the  subscription  to  the  stock 
can  be  made  and  the  bonds  issued. 
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The  complaint  was  not  verified.  The  defendants'  an- 
swer was  verified.  Upon  this  answer  and  various  afii- 
davits  on  the  part  of  the  defendants,  a  motion  was  made, 
before  the  same  judge  who  granted  the  injunction,  to 
vacate  and  set  it  aside,  and  the  motion  was  granted.  From 
this  order  the  plaintiffs  appealed  to  this  court.  All  other 
material  facts  sufficiently  appear  in  the  opinion. 

M.  B.  Chamiplainy  (attorney  general,)  for  the  people. 

T,  B,  Westbrook^  for  the  other  plain tiiis. 

JSehoanmaker  ^  Hardenhurgh^  for  the  defendants. 

By  the  Courts  P.  Potter,  J.  The  construction  to  be 
given  to  the  act  of  the  legislature  of  1868,  (chap.  311,  §  3,) 
is  really  the  only  question  in  this  case.  None  of  the  facts 
set  up  in  the  answer,  or  stated  in  the  affidavits  read  on  the 
motion,  are  controverted  by  the  people,  or  the  other  plain- 
tifis  in  the  action.  Independent  of  the  facts  contained  in 
the  defendants'  affidavits,  and  waiving  the  question  whether 
the  attorney  general  has  authority  to  institute  and  main- 
tain such  an  action,  I  am  inclined  to  think  that  this  mo- 
tion can  be  determiued  by  a  reasonable  interpretation  of 
this  special  act  of  the  legislature,  enacted  for  a  special  pur- 
pose. A  leading  and  controlling  rule  in  the  construction 
of  statutes,  as  is  conceded,  is,  to  interpret  them  according 
to  the  true  meaning  and  intent.     To  ascertain  this  intent, 

« 

it  is  the  duty  of  the  court  to  find,  by  established  rules, 
what  was  the  fair,  natural  and  probable  intent  of  the  legis- 
lature. For  this  purpose,  the  language  employed  in  the 
act  is  first  to  be  resorted  to.  If  the  words  employed  are 
free  from  ambiguity  and  doubt,  and  express  plainly,  clearly 
and  distinctly,  the  intent,  according  to  the  most  natural 
import  of  the  language,  there  is  no  occasion  to  look  else- 
where.    (MeOlushey  v.  Cromwell^  11  N,  Y,  601.)    But  when 
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the  meaning  of  words  is  doubtful ;  and  where  it  is  seen 
that  the  same  words  have  different  meanings  when  em- 
ployed nnder  different  circumstances,  or  to  effect  different 
objects,  resort  may  be  had  to  extrinsc  circumstances.  {Smith 
V.  HelmeTy  7  Barb.  416,)  and  the  courts  may  seek  for  that 
intent  in  every  legitimate  way.  {McClu%key  v.  Cromwell^ 
9upra,)  And  in  The  Mohawk  Bridge  Co.  v.  Utiea  and  Sche- 
nectady Railroad  Co.^  (6  Paige^  561,)  Chancellor  Walworth 
said,  the  court  could  advert  to  facts  of  public  notoriety,  to 
enable  them  to  understand  the  language  used  by  the  legis- 
lature. These  simple  rules  will,  I  think,  enable  us  to  draw 
a  reasonable  conclusion  as  to  what  was  the  meaning  and 
intent  of  the  legislature  in  using  the  language  in  the  act 
to  be  interpreted.  (See  aho  United  States  v.  Breeds  1  Sum' 
ncTy  159;  Heyden'e  caecj  3  Coke  Rep.  7,  h.;  Devonshire  v. 
LodgCj  7  Barn.  ^  Cress.  39.) 

The  act  in  question  was  '^  to  amend  an  act  incorporating 
the  Wallkill  Valley  Railroad  Company,  by  authorizing 
said  company  to  extend  its  road  to  Kingston,  Ulster  county, 
and  to  authorize  certain  towns  in  Ulster  county  to  issue 
bonds  to  aid  in  the  construction  of  said  road."  The  act 
that  was  amended  was  passed  in  1866,  and  the  only  por- 
tions of  either  act,  requiring  interpretation,  is  the  re« 
striction  as  to  the  description  of  persons  whose  cons'^nt 
was  to  be  obtained,  in  order  to  give  authority  to  issue  such 
bonds.  In  the  original  act,  the  provision  was  in  the  fol- 
lowing words : 

"Provided,  however,  that  the  power  and  authority  con- 
ferred by  this  section,  shall  only  be  exercised  upon  the 
condition  that  the  consent  of  the  tax-payers  of  such  towns^ 
their  heirs  or  legal  representatives,  appearing  upon  the 
last  assessment  roll  for  the  year  18659  ^  shali  represent  a 
majority  of  the  taxable  property  of  such  toumSf'  &c. 

The  supplemental  act,  passed  April  24,  1868,  {Laws  of 
1868,  ch.  311,)  under  which  the  defendants  were  appointed 
commissioners,  is  in  the  following  words : 
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''Provided,  however,  that  no  subBcriptions  to  stock 
shall  be  made,  or  bonds  issued  as  aforesaid,  until  the  con- 
tent in  writing,  specifying  the  amount  of  such  subscription 
and  bonds  to  be  issued,  be  first  obtained  of  a  majority  of 
the  tax-payers  (or  their  legal  representatives)  appearing  on 
the  last  assessment  roll  of  such  mOage  or  town^  representing  a 
majority  of  the  taxable  property  of  the  residents  of  said 
town,"  ic.     (§  3.) 

The  last  assessment  roll  of  the  town  of  Rosendale, 
referred  to  in  said  last  statute,  was  that  of  1867.  The 
total  valuation  of  the  property  of  that  town  was  $463,798. 
The  consent  of  admitted  resident  tax-payers,  to  the  issuing 
of  said  bonds,  represented  property  on  the  tax  roll  to  the 
amount  of  $121,448.  Of  admitted  resident  tax-payers 
who  did  not  consent  to  the  issuing  of  bonds  represented 
property  on  said  tax  roll  to  the  amount  of  968,890.  The 
Delaware  and  Hudson  Canal  Company,  who  are  tax-payers 
in  said  county,  represented  property  on  said  tax  roll  to  the 
amount  of  9201,720. 

It  is  therefore  seen  that  this  presents  the  simple  ques- 
tion of  construction,  to  wit:  was  the  Delaware  and  Hud- 
son Canal  Company,  in  the  contemplation  of  this  statute, 
a  resident  of  the  town  of  Hosendale  7  If  they  were  such 
residents,  then  the  defendants,  as  commissioners,  had  no 
authority  to  issue  the  bonds  referred  to.  If  the  Delaware 
and  Hudson  Canal  Company  were  not,  in  the  spirit  and 
intent  of  this  act,  residents  of  said  town,  then  the  defend- 
ants seem  to  have  been  authorized  to  issue  such  bonds. 
This  question  of  residence^  then,  is  the  real  if  not  the  only 
point  in  the  case.  Had  the  proceeding  been  under  the 
act  of  1866,  the  Delaware  and  Hudson  Canal  Company 
would  be,  clearly,  included ;  and  the  valuation  of  their 
property  would  have  been  also  included,  because  they 
were  tax-payers,  and  their  property  was  a  part  of  the  tax- 
able property  of  said  town.  There  can  be  no  question  as 
to  this.     They  were  not'required  by  that  act  to  be  residents. 

Vol.  LXm.  4 
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But  that  act  was  not  satisfactory,  and  was  changed.  How, 
then,  does  the  act  of  1868  change  the  law,  and  what  was 
the  legislative  intent  in  changing  it?  It  is  to  be  presumed 
that  they  had  some  object  in  view;  and  it  is  absurd  to 
assume  that  they  made  this  change  of  phraseology,  in  the 
act,  without  intending  aome  change  in  its  effect.  Certain 
deductions  are  clear  from  the  language  itself.  The  former 
act  included  all  tax-payers;  the  latter  does  not  That 
was  one  change.  So  that,  by  the  latter  act,  certain  tax- 
payers were  refused  a  voice,  or  a  vote,  upon  the  question 
of  consent.  Who  were  intended  to  be  so  excluded,  or,  in 
other  words,  who,  only,  by  the  latter  act,  could  vote  or 
give  consent  to  the  issuing  of  such  bonds?  The  answer 
is  first  to  be  taken  from  the  words  of  the  act  itself,  viz.,  the 
residente  of  the  tovm.  Was  it  the  meaning  and  intent  of 
the  legislature,  and  is  it  the  spirit  of  the  act,  that  the  Del-* 
aware  and  Hudson  Canal  Company,  a  corporation  whose 
principal  office  and  place  of  business  is  in  the  city  of  Kew 
York,  should  be.  included  in  the  language  of  this  act — the 
residente  of  the  town  of  BosendaU  t  Looking  at  the  two 
acts,  alone,  I  should  think  this  corporation  was  not  in- 
tended to  be  included  in  the  latter  act ;  and  looking  at 
the  extrinsic  circumstances  existing  at  the  time ;  at  the 
meeting  of  the  resident  tax- payers  of  the  town,  in  the  fall  of 
1869 ;  at  their  resolution  to  apply  to  the  legislature  for  such 
a  change  of  the  law  as  would  exclude  this  and  other  coi*po- 
rations  from  voting,  or  giving  or  refusing  their  consent  to 
the  issuing  of  such  bonds;  followed  by  the  action  of  the 
legislature  thereon,  in  the  enactment  of  the  latter  act;  the 
construction  which  would  seem  to  be  natural,  from  the 
language  of  the  act  alone,  is  confirmed  by  these  circum- 
stances. The  gross  and  apparent  injustice  of  creating  a 
liability  against  this  *  corporation  and  their  property,  with- 
out their  consent,  is  a  matter  chargeable  to  the  legislature, 
and  not  to  the  courts.  It  is  quite  probable  that  the  pro- 
ject is  not  only  against  their  consent,  but  against,  and 
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perhaps  in  depreciation  of,  their  property  that  may  be 
burthened  to  benefit  others.  And  while  we  may  see  its 
injustice,  it  is  our  duty  only  to  give  construction  to  the 
law,  not  to  make  it 

It  has  been  ably  and  elaborately  argued  that  by  analogy, 
and  by  reasonable  construction,  this  corporation  may  be 
held  to  be  residents  of  the  town  of  Roseudale ;  and  a  very 
large  number  of  cases  are  cited  to  show  that  the  courts,  in 
certain  cases,  have  held  corporations  to  be  persons,  inhab- 
itants and  residents.  But  this  is  by  construction,  and  for 
specified  purposes ;  such  as  to  create  an  equality  of  liability 
to  taxation,  and  to  confer  power  to  bring  or  institute  ac- 
tions, the  same  as  citizens;  but,  for  general  purposes,  and 
for  other  special  purposes,  they  are  held  not  to  be  resi- 
dents. The  taxing  acts  do  not  declare  them  to  be  resi- 
'dents,  but  in  certain  cases  make  them  liable  as  residents. 
And  while  the  word  resides  is  of  frequent  occurrence,  in 
the  statute,  when  referring  to  individuals,  it  is  not  so  used 
as  applied  to  corporations.  So,  '^  taxable  inhabitants"  is 
the  language  applied  to  individuals,  and  not  to  coi*pora- 
tions ;  and  corporations  are  to  be  assessed  by  special  pro- 
visions, and  their  names  to  be  entered  specially  in  the  roll 
as  directed  by  statute.  And,  independent  of  the  cases 
cited,  making  them  "inhabitants,"  and  "residents,"  by 
construction,  for  certain  purposes,  the  natural  and  ordin- 
ary, and  literal  construction  of  residents  of  a  tatm  would 
not  include  corporations ;  especially  those  whose  places 
of  business  were  elsewhere.  {See  Webster's  Dictionary,) 
Besides,  it  may  well  be  doubted  whether  an  act  limiting 
the  description  of  persons  who  should  be  permitted  to 
vote,  or  give  consent  to  the  issuing  of  bonds,  and  restrict- 
ing those  persons  to  residents  of  the  town,  would  include 
corporations  who  cannot  vote.  The  word  "resident," 
occurring  in  the  constitution,  or  in  a  statute,  ordinarily 
means  an  individual — a  citizen — and  does  not  mean  a  cor- 
poration.  In  Bank  of  the  United  States  v.  DeveavXj  (5  Oranchy 
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90,)  it  was  held  by  Chief  Jastice  Marshall,  that  a  corpora- 
tion— a  mere  incorporated  legal  entity — is  an  invisible, 
intangible  thing,  yet,  being  composed  of  persons,  for  the 
purpose  of  bringing  actions,  is  to  be  considered  a  person, 
and  also  for  the  purpose  of  jurisdiction.  {Stevens  v.  The 
Phcenix  Ins,  Oo.y  41  N,  Y.  154.  Merrick  v.  Van  Santvoardy 
34  id.  218.)  To  the  same  effect  is  Bundle  v.  Delaware  and 
Bar.  Canal  Oo.^  (14  Mow.  U.  S,  B.  80 ;)  Conroe  v.  Nat. 
Protec.  Ins.  Oo.y  (10  How.  Pr.  404.)  And  see  Crawford  v. 
Wilson,  (4  Barb.  522,)  as  to  residence,  per  Paige,  J.  For 
the  purpose  of  bringing  actions,  they  are  residents  in  the 
county  where  their  oflSce  is  located.  (10  Mow.  Pr.  403, 
404.  The  People  v.  Pierce,  31  Barb.  138.)  So,  too,  are 
various  cases  holding  that  a  person  cannot  have  residence 
in  two  places.  {Houghton  v.  AuJty  16  How.  Pr.  TI,  84 
GhavM  V.  Wilsony  Id.  552.  Kranshaar  v.  N^  Haven 
Steamboat  Co.,  7  Bob.  356.) 

Another  argument  has  been  urged  by  the  plaintiffs; 
that  the  intent  of  the  legislature,  in  passing  the  act  in 
question,  is  to  be  gathered  from  other  acts  in  pari  materia. 
Indeed  both  sides  claim  the  benefit  to  be  derived  from  this 
rule ;  the  plaintiff,  by  claiming  it  to  be  a  part  of  the  taxing 
system,  and  to  be  interpreted  as  if  incorporated  among  the 
laws,  and  the  defendant,  as  a  part  of  the  system  of  laws 
for  bonding  towns  to  aid  the  construction  of  railroads.  I 
do  not  think  it  can  be  classed  with  either.  There  is  a  rule 
that  several  acts  in  pari  materia  are  to  be  taken  together, 
and  compared,  in  the  construction  of  them,  when  they  have 
one  object  in  view,  or  are.  intended  as  a  part  of  a  whole 
system.  This  cannot  be  said  of  the  act  in  question,  upon 
either  side.  It  is  no  part  of  our  general  system  of  taxa- 
tion. True,  it  refers  to  the  assessment  roll,  in  order  to 
get  a  basis  of  equality,  or  of  representation  in  voting,  but 
this  is  all  its  connection ;  a  part  of  the  taxable  inhabitants 
are  not  included  in  it.  Nor,  in  relation  to  the  construc- 
tion to  be  given  to  this  special  act,  is  it  in  pari  materia 
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with  any  other  act.  In  a  dozen  acts  enacted  for  such  a 
porpose^  to  be  found  in  the  books,  each  will  be  found  to 
be  special  and  peculiar,  and  differing  from  almost  every 
other.  These  acts  are  not  one  general  system,  bat  a 
special  system  for  each  corporation. 

I  am  inclined  to  think  the  judge  at  special  term,  upon 
the  papers  before  him,  correctly  vacated  the  injunction 
order,  and  that  his  order  should  be  affirmed,  with  $10 
costs  of  the  appeal 

Order  affirmed. 

[Thibo  Dbpabtmbvt,  Gbvbral  Tbbx,  at  Elmira,  April  4, 1871.    P.  PoUtr 
and  FarhtTf  Jnfltioes.] 


John  Hanseb  vb.  Margaret  Db  Witt. 

The  obligatioD  of  a  married  women,  except  in  the  cases  where  her  separate 
property  is  inToIved,  is  Toid. 

A  married  woman  is  not  liable  upon  a  promissory  note  signed  by  her  as  surety 
for  another,  or  upon  one  giren  in  renewal  thereof;  although  she  has  a  sepCr* 
rate  estate;  where  there  ia  nothing  to  show  a  charge,  or  an  intent  to  charge 
such  estate,  or  that  her  estate  was  benefited,  and  no  evidence  (except 
by  implication)  to  show  that  the  note  was  given  upon  the  credit  of  such 

THIS  action  was  brought  to  recover  tlie  amount  of  a 
promissory  note,  executed  and  delivered  by  the  de- 
fendant to  the  plaintiff! 

The  complaint  alleged  that  the  defendant  was  a  married 
woman,  the  wife  of  Bichard  C.  De  Witt,  and  was,  on  the 
12th  day  of  November,  1867,  the  owner  of  a  farm  of  land^ 
and  was  carrying  on  business  on  her  sole  and  separate 
account,  in  the  town  of  Neversink,  and  as  a  part  of  her 
said  business  she  executed  and  delivered  to  the  plaintiff,  on 
the  said  12th  day  of  November,  1867,  her  promissory  note 
in  writing,  of  which  the  following  is  a  copy : 
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"Ellenville,  Nov.  12th,  1867. 
$571-ftV.     Three  months  after  date,  I  promise  to  pay  to 
the  order  of  John  Hansee  five  hundred  and  seventy-one 
97-100  dollars,  payable  at  the  First  National  Bank  of 
Ellenville,  value  received."     (Signed  by  the  defendant.) 

The  defendant,  by  her  answer,  admitted  the  giving  of 
the  note ;  and  that  she  was  a  married  woman,  at  the  time 
of  giving  it;  denied  that  it  was  given  in  relation  to 
her  separate  estate,  but  alleged  that  she  signed  certain 
notes  as  surety  for  one  Rhodes,  for  the  purchase  price  of  a 
pair  of  horses  purchased  by  said  Rhodes ;  that  said  horses 
were  warranted;  that  the  plaintifi' purchased  said  notes, 
and  afterwards  there  was  a  settlement  of  the  matter;  and 
that  the  note  in  this  action  was  given  for  a  less  amount, 
to  settle  the  matter  and  take  up  the  former  notes. 

A.  J.  Bude^  for  the  plaintift*. 

A.  J*.  Parker^  for  the  defendant. 

P.  PoTTBR,  J.  The  learned  judge  at  the  circuit  ruled 
as  a  matter  of  law  that  the  plaintiff  was  entitled  to  recover, 
and  directed  the  jury  to  find  a  verdict  for  the  amount  of 
the  note  in  question.  In  this  ruling,  and  direction,  with 
great  deference,  I  think  the  learned  judge  erred*  The 
note  itself  bears  no  evidence  that  the  defendant  charged, 
or  intended  to  charge,  her  separate  estate.  And  I  think 
there  was  an  entire  absence  of  evidence,  on  the  trial,  that, 
her  separate  estate  was  benefited  by  the  consideration  of 
this  note ;  or,  if  there  was  evidence  upon  this  point,  then 
it  became  a  question  of  fact  for  the  jury,  and  the  judge 
was  in  error  in  taking  it  from  them.  It  did  not  help  the 
plaintiff's  case  to'  prove,  alone,  that  the  defendant  had  a 
separate  estate.  Besides  this  fact,  all  that  the  plaintiff 
proved,  having  a  tendency  to  show  any  benefit  to  the  de- 
fendant, was  his  (the  plaintiff's)  own  testimony,  as  fol- 
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lows:  ''I  broaght  two  notes  against  her,  from  Moses 
Wolf,  who  got  them  from  the  vendor  of  the  horses ;  one 
for  9300,  the  other  for  (200.  I  believe  she  told  me  it  was 
for  a  team  of  horses;  it  was  for  a  team  of  horses  bonght  by 
her  and  Rhodes.  She  came  to  me  and  said  she  wanted  me 
to  pay  the  notes,  and  she  and  her  son  Caleb  would  give  me 
new  notes."  This  was  not  accepted.  "  She  then  let  me  have 
a  note  of  990,  against  N.  C.  Clark.  We  had  some  other 
deal,  and  I  took  a  note  of  her  for  the  balance.  The  last 
note  ran  along  about  four  years,  and  was  renewed." 
(Which  is  the  note  in  suit,  diminished  only  by  what  she  had 
paid  on  it  before  renewal)  After  the  plaintifi'  got  the 
notes,  he  testifies:  *'She  came  to  me  to  go  and  get  the 
horses  from  Rhodes,  as,  she  said,  she  supposed  she  should 
have  to  pay  for  them."  In  all  this  there  is  not  a  word  show- 
ing a  charge  made  by  the  defendant  upon  her  separate 
estate,  or  that  such  estate  was  benefited ;  nor  any  circum- 
stance, except  an  opinion  expressed  by  this  defendant — ^a 
married  woman — that  she  supposed  she  would  have  to  pay 
for  the  horses.  No  other  witness  was  sworn  for  the  plain- 
tiif,  and  no  case  was  made  against  the  defendant;  but 
there  was  no  motion  for  a  nonsuit. 

The  only  witness  sworn  on  the  part  of  the  defendant 
was  herself ;  who  testified  that  she  signed  the  first  notes 
as  security  for  Jonathan  Rhodes,  and  did  not  buy  the 
horses  for  herself;  that  the  note  in  question  was  a  second 
renewal  of  the  first  note  she  gave  the  plaintiff,  (which  first 
note  was  for  renewal,  in  part,  of  the  note  she  so  signed  as 
security  for  Rhodes.)  She  also  testified,  ''that  she  re- 
newed the  notes  because  the  plaintiff  said  they  were  in 
the  bank,  and  had  to  be  paid,  and  it  would  make  trouble 
if  I  did  not."  Upon  her  cross-examination,  she  also  said 
that  about  a  year  after  giving  the  first  note  to  the  plaintiff^ 
'^  she  took  the  horses  from  Rhodes,  and  that  she  took  them 
because  she  considered  she  was  liable  to  pay  for  them." 

This  presents  all  the  material  testimony  in  the  case,  and 
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ia  it  no  evidence  appears,  unless  it  be  by  ipiplication,  that 
the  note  was  given  upon  the  credit  of  her  separate  estate ; 
none  creating  a  charge  upon  it;  none  that  her  separate 
estate  was  benefited.  Her  opinion  that  she  was  legally 
liable  to  pay,  and  any  action  that  was  induced  by  the  in- 
fluence of  that  opinion,  creates  no  liability.  Not  even  the 
taking  of  the  horses  from  Rhodes,  afterwards,  changed  the 
nature  of  the  contract  with  the  plaintiff,  or  its  considera- 
tion. The  consideration  of  the  note  sued  upon  was  the 
preceding  note ;  and  that,  and  those  which  preceded,  until 
they  came  back  to  the  note  signed  by  her  as  the  surety  of 
Rhodes.  There  was  no  new  or  other  consideration ;  and 
she  being  a  married  woman,  her  obligation  (except  in  the 
cases  where  her  separate  property  is  involved)  is  void. 
This  question  has  received  so  much  consideration,  recently, 
in  the  courts,  that  a  discussion  of  the  main  point  in  the 
case  is  uncalled  for.  The  legal  incapacity  of  married 
women  (except  as  to  their  separate  estates,  to  charge 
them,  or  to  create  debts,  or  make  contracts  to  benefit  them,) 
is  not  now  a  question  calling  for  the  citation  of  authorities. 
The  case  before  us  is  not  brought  within  thie  exception. 
The  burthen  of  showing  this  was  on  the  plaintiff;  he  has 
failed  to  show  it  The  contract  of  a  surety  is  gtricti  juru. 
But  without  invoking  any  technical  rule,  I  think  it  is 
clear,  upon  well  settled  rules,  that  there  was  error  at  the 
trial,  and  the  verdict  should  be  set  aside,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

Parkbr,  J.,  concurred.    . 

MiLLBB,  P.  J.,  expressed  no  opinion. 

Kew  trial  granted. 

[Thikd  Dbpabtmbnt,  Gbnbbal  Tbbm,  at  Elmira,  April  4,  1871.    JftUar, 
P.  FotUr  and  Farktr^  Justices.] 
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In  an  action  for  a  breach  of  warranty  on  the  sale  of  a  pair  of  horses,  the  war- 
ranty was  sho¥m  to  have  been  a  qualified  and  conditional  one,  inTolving  the 
necessity  of  the  plaintiff's  following  the  condition,  Tii.,  to  treat  the  defect 
(a  bonch  on  the  leg)  with  salt  and  vinegar.  EtldQuX  the  plaintiff  was 
boond  so  to  treat  it,  and  this  was  a  good  excuse  for  reftising  to  try  another 
treatment,  which  might  hazard  the  effect  of  the  warranty. 

And  the  plaintiff  having  proved  that  he  called  a  horse  fahier  to  examine  the 
bnncfa,  who  gave  him  an  opinion  as  to  how  he  should  treat  it,  the  defendant, 
to  show  that  the  failure  to  cure  the  bunch  was  owing  to  the  negligence  of 
the  plaintiff,  proved  by  the  fiurrier,  on  cross-examination,  that  the  plaintiff 
did  not  pursue  his  advice,  and  for  that  reason  no  cure  was  effected.  Sdd 
that,  to  rebut  the  effbct  of  this  evidence,  it  was  not  erroneous  for  the  plain- 
tiff to  prove,  by  the  Ikrrier,  that  after  he  had  told  the  plaintiff  what  course 
he  should  pursue,  to  effect  a  cure,  the  latter  said  he  had  no  right  to  pursue 
that  course ;  as  he  had  been  instructed,  by  the  man  of  whom  he  bought  the 
horse,  to  use  salt  and  vinegar,  to  cure  the  bunch. 

THIS  waB  an  action  for  a  breach  of  warranty  in  the  sale 
of  a  pair  of  horses,  and  was  tried  at  the  Schoharie  cir- 
cuit All  the  questions  that  arise  in  the  case  are  upon  the 
rulings  of  the  justice,  in  the  admission  or  rejection  of  evi- 
dence on  the  trial.  The  exceptions  were  ordered  to  be 
heard,  in  the  first  instance,  at  the  general  term. 

Mayham  ^  Krum^  for  the  plaintiff. 

Hinman  Brothers  and  N.  O.  Moah^  for  the  defendant. 

By  the  Courts  P.  Pottbb,  J.  I  have  examined^  with  a 
good  deal  of  care^  the  various  exceptions  taken  to  the 
ruling  of  the  learned  judge  on  the  trial.  They  are  numer- 
ous as  is  usual  on  the  trial  of  a  case  of  breach  of  warranty  in 
a  horse  trade ;  and  it  may  be  stated,  generally,  that  none  of 
them  possess  such  clear  merit  on  the  ground  of  error,  as 
to  demand  a  new  trial.  The  strongest  points  urged  by  the 
appellant  arose  under  the  following  circumstances.  One 
of  the  breaches  complained  of  was,  upon  the  defendant's 
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statement  as  to  a  swelling 'upon  the  leg  of  one  of  the 
horses,  as  follows:  The  defendant  being  called  upon  to 
say  whether  the  horses  were  "all  right,"  offered  to  war- 
rant them  so,  but  then  drew  the  attention  of  the  plaintiff 
to  a  bunch  upon  the  leg  of  one  pf  the  horses.  The  plain- 
tiff testifies :  ''  I  said  if  that*s  the  case,  I  don't  want  her 
with  a  bunch  on ;  defendant  told  me  she  hurt  it  the  day 
before  in  the  woods ;  then  I  told  him  if  he  would  warrant 
her  leg  to  get  all  right,  or  make  it  right ;  he  told  me  he 
would  warrant  her  leg  to  get  all  right,  or  he  would  make 
it  right;  make  a  fair  recompense  for  it;  he  told  me  what 
to  use  on  her  leg;  to  use  salt  and  vinegar."  This  testi- 
mony, if  true,  it  is  seen,  created  first,  a  general  warranty ; 
and  a  special  warranty  as  to  the  bunch  on  the  leg,  quali- 
fied  by  a  direction  as  to  the  means  of  curing  this  bunch. 
While  treating  this  bunch,  in  the  manner  directed  by  the 
defendant,  the  plaintiff  called  a  horse  farrier  to  examine 
it,  who  gave  him  an  opinion  as  to  how  he  should  treat  this 
leg  bunch.  To  show  that  the  failure  to  cure  this  bunch, 
was  owing  to  the  negligence  of  the  plaintifi',  the  defend- 
ant, on  cross-examination  of  this  farrier,  proved  that  the 
plaintiff  did  not  pursue  his  advice,  and  for  that  reason 
no  cure  was  effected.  To  rebut  the  effect  of  this  evidence, 
the  plaintiff's  counsel  put  this  question  to  the  witness : 
"What reason  did  he  give  for  not  adopting  your  treat- 
ment, on  that  day  ?"  This  was  objected  to  by  the  defend- 
ant; the  objection  overruled;  and  an  exception  taken. 
The  answer  was :  "  After  I  told  him  what  course  I  should 
pursue^  he  said  he  had  no  right  to  pursue'that  course ;  he 
had  been  instructed  by  the  man  he  bought  her  of  to  use 
salt  and  vinegar,  and  in  a  few  days  it  would  all  be  gone."* 
A  motion  was  made  to  strike  out  this  evidence ;  over- 
ruled, and  the  defendant  excepted.  Had  this  been  affirma- 
tive evidence  on  the  part  of  the  plaintiff  to  prove  the 
plaintiff's  declarations,  it  would  be  clearly  error.  And  I 
think  it  extremely  doubtful  whether^  under  any  circum- 
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stances,  if  it  had  been  material,  direct  evidence,  it  conld 
be  jastiiied.  Bat  in  this  case  if  any  warranty  was  proved, 
as  I  think  there  was,  it  was  a  qualified  and  conditional 
warranty,  involving  the  necessity  of  following  the  condi- 
tion, to  wit,  to  treat  this  defect  with  salt  and  vinegar,  to 
effect  a  cure ;  he  was  bound  so  to  treat  it,  and  it  was  a 
good  excuse,  therefore,  for  not  leaving  off  that  treatment, 
and  following  another,  which  might  hazard  the  effect  of 
his  warranty.  His  reply,  therefore,  was  only  saying  what 
the  law  directed  him  to  do ;  and  as  it  was  introduced  to 
rebut  the  charge  of  negligence  on  his  part,  in  not  follow- 
ing the  farrier's  advice,  which  was  urged  against  him,  I 
do  not  think  it  error,  under  the  circumstances.  What  he 
said  was  consistent  with  his  legal  duty  under  the  war- 
ranty, and  was  the  explanation  of  what  otherwise  might 
be  charged  as  neligence.  It  was  the  defendant  who,  by 
his  cross-examination,  had  placed  him  in  the  dilemma  of 
making  the  explanation,  and  though  no  explanation  was 
necessary  or  material,  because  the  law  made  it  for  him, 
the  testimony  did  no  harm,  and  was  immaterial,  I  regard 
this  as  the  most  material  point  raised  -in  the  case;  and 
without  discussing  the  others  severally,  I  think  judgment 
should  be  entered  upon  the  verdict 

[Thibo   Depabtmeht,  Gbvebal   Tbrx,  at   Blmira,  September  6,  1871. 
P,  Potttr  and  Parker,  Jostioes.] 
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In  JanoAiy,  1846,  tbe  defendant  wrongfully  converted  to  Ub  own  uae  a  mare 
belonging  to  the  plaintiff,  for  which  the  latter  then  had  a  right  of  action,  to 
reooTer  flx>m  the  defendant  the  value  of  the  mare.  In  Febmaiy,  1846,  the 
defendant  aold  the  man  to  McK.  In  an  action  of  trover,  for  the  mare,  the 
defendant  offered  to  prove,  in  mitigation  of  damages,  that  soon  after  McK.*a 
purchase  of  the  mare,  the  plaintiff,  claiming  her  as  his  property,  took  her 
out  of  the  possession  of  McK.  without  his  consent,  and  converted  her  to  his 
own  use.  This  evidence,  though  objected  to,  was  received.  The  court 
charged  Che  Jury  that  the  taking  hack  of  the  property  by  the  pUdntiff  must 
go  in  mitigation  of  the  damages ;  and  that  it  was  a  case  for  nominal  damages, 
only. 

HMf  1.  That  the  court  erred  in  admitting  the  evidence  offered  in  mitigation 
of  damages. 

2.  That  whether  that  were  so,  or  not,  there  was  error  in  charging  the  jury  that 
it  was  a  case  for  nominal  damages ;  for  if  the  plaintiff  was  not  entitled  to 
recover  the  Aill  value  of  the  mare,  he  was  at  least  entitled  to  recover  the 
actual  damages  he  had  sustained  by  being  deprived  of  the  use  of  her,  and 
the  expenses  he  had  incurred  in  regaining  his  property. 

Tbe  plaintiff  ofi^red  to  show  that  McK.,  the  defendant's  vendee,  had  sued  him 
for  his  taking  the  mare  by  force,  and  recovered  a  judgment  HM  that  such 
evidence  was  erroneously  excluded,  as  it  would  have  overthrown  every  pre- 
tense of  a  defense,  by  the  defendant. 

ON  the  firat  day  of  March,  1845,  the  plaintiff  commenced 
au  action  of  trover,  for  a  mare,  against  the  defendant, 
before  a  justice  of  the  peace ;  and  on  tbe  5th  day  of  April, 
1845,  a  jadgment  was  given  in  favor  of  tbe  plaintiff,  for 
$35  damages,  and  $2.50  costs. 

The  defendant  appealed  to  the  court  of  common  pleas, 
in  the  county  of  Essex,  and  upon  the  trial  in  that  court, 
after  the  plaintiff  had  given  such  evidence  of  his  title  to 
the  mare  as  he  deemed  sufficient,  and  proved,  by  Milton 
McEinder,  that  he,  the  witness,  purchased  the  mare  of  the 
defendant  in  March  or  April,  1844,  the  defendant  offered 
to  prove,  in  mitigation  of  damages,  that  the  plaintiff,  soon 
after  Milton  McEinder  had  purchased  the  mare,  claimed 
the  mare  as  his  property,  and  took  her  out  of  the  possession 
of  Milton  McKinder,  and  converted  her  to  his  own  use, 
without  the  consent  of  the  said  Milton.    This  evidence 
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was  objected  to  by  the  plaintiff,  but  his  objection  was  over- 
ruled, and  he  excepted.  The  witness  testified  that  the 
plaintiff,  in  company  with  another  person,  came  to  the  wit- 
ness' house,  in  February  or  March,  1844 — soon  after  he 
had  bought  the  mare  of  the  defendant — and  demanded  the 
mare,  and  the  witness  refused  to  give  her  up.  The  plain- 
tiff then  asked  if  he  might  go  to  the  barn  to  see  the  mare^ 
and  the  witness  went  with  him  to  the  barn,  and  the  plain- 
tiff took  the  blanket  and  halter  from  the  mare,  and  took 
her  away,  although  he  was  forbidden  to  do  so  by  the  wit- 
ness. After  this  evidence  was  admitted,  the  plaintiff 
offered  to  prove  that  the  said  witness  commenced  an  action 
of  trespass  against  him  for  taking  away  the  said  mare,  and 
recovered,  before  the  commencement  of  this  suit.  That 
evidence  was  objected  to  by  the  defendant's  counsel,  and 
excluded  by  the  court,  and  the  plaintiff's  counsel  excepted. 
The  evidence  being  closed,  the  court  charged  the  jury  that 
the  taking  back  the  mare  by  the  plaintiff  must  go  in  mit- 
igation of  the  damages,  and  that  the  co^rt  considered  it  a 
case  of  nominal  damages  only.  To  which  charge  the 
counsel  for  the  plaintiff  excepted,  and  the  jury  gave  a  ver- 
dict in  favor  of  the  plaintiff  for  six  and  a  quarter  cents. 

From  the  judgment  entered  upon  the.  verdict,  the  plain- 
tiff appealed. 

J.  P.  BuUeTj  for  the  appellant 

J.  F,  Havens,  for  the  respondent. 

By  the  Oourtj  Gady,  J.  The  first  question  is,  did  the  court 
err  in  admitting  the  evidence  on  the  part  of  the  defendant 
in  mitigation  of  damages  7 

On  the  Ist  of  January,  1845,  the  defendant  wrongfully 
converted  to  his  own  use  a  gray  mare  belonging  to  the 
plaintiff  for  which  the  plaintiff'  then  had  a  right  of  action 
to  recover  from  the  defendant  the  value  of  the  mare.    That 
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mare  the  defendant  sold  to  Milton  McEinder,  in  February, 
1845,  and  the  presumption  is,  that  he  received  her  full 
value.  He  did  nothing  between  the  time  he  converted 
the  mare  and  the  trial  of  the  cause  in  the  court  of  common 
pleasy  in  satisfaction  of  the  plaintiff  *s  demand  against  him; 
nor  did  the  plaintiff  do  anything  to  the  defendant  to  can- 
cel the  demand  which  he  had  for  the  conversion  of  the 
mare,  but  the  plaintiff  took  the  m^re  by  force  from  the 
plaintiff's  vendee;  and  that  act,  the  court  instructed  the 
jury,  reduced  the  plaintiff's  demand  to  nominal  damages. 
Had  the  defendant  been  compelled  to  repay  to  his  vendee 
the  value  of  the  mare,  in  consequence  of  the  plaintiff's 
having  taken  her,  there  would  have  been  an  apparent 
equity  in  confining  the  plaintiff's  recovery  to  the  actual, 
not  to  nominal  damages ;  but  there  was  no  pretense  on  the 
part  of  the  defendant  that  he  had  repaid  to  his  vendee  the 
money  which  he  had  received  for  the  mare,  or  that  he  was 
liable  to  repay  it,  in  consequence  of  the  plaintiff  having 
taken  her. 

The  cases  to  which  the  counsel  for  the  defendant  has 
referred,  in  support  of  the  ruling  of  the  court,  do  not,  in 
my  opinion,  show  that  the  evidence  offered  by  the  defend- 
ant, and  received  by  the  court,  was  admissible. 

The  case  of  Higgins  v.  Whitney^  (24  Wend.  379,)  seems 
to  be  the  most  favorable  to  the  defendant.  In  that  case 
the  defendant  took  the  goods,  believing  them  to  be  his^ 
but  in  that  he  was  mistaken.  After  he  had  failed  to  show 
that  the  goods  were  his,  he  offered  to  show  that  after  he 
had  taken  the  goods,  they  were  taken  from  Aim,  fvUhofU 
hi$  consent^  by  legal  process,  and  applied  in  payment  of  a 
debt  due  from  the  plaintiff.  That  evidence  was  rejected 
by  the  municipal  court  in  Brooklyn,  and  the  Supreme 
Court  held  that  that  evidence  ought  to  have  been  received. 
Justice  Bronson,  in  giving  the  opinion  of  the  court,  in 
that  case,  said :'  '^  One  who  has  wrongfully  taken  property 
cannot  mitigate  damages  by  showing  that  he  has  himself 
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applied  the  property  to  the  owner's  own  use,  without  his 
consent.  (21  Wend.  394.)  But  when  the  property  has 
been  so  applied,  by  the  act  of  a  third  person,  and  the 
operation  of  law,  that  fact  should  be  taken  into  the  account 
in  estimating  the  plaintiff's  damages."  In  that  case  the 
property  had  been  taken  from  the  wrongdoer,  and  applied 
in  payment  of  a  debt  due  from  the  plaintifil  The  defend- 
ant had  gained  nothing  by  his  wrongful  act,  and  to  com- 
pel him  to  pay  for  property  which  had  legally  been  applied 
in  payment  of  the  plaintiff's  debt,  would  have  had  the  ap- 
pearance of  great  severity.  Had  the  mare,  in  this  case, 
been  taken  from  the  defendant  by  an  execution  against 
the  plaintiff,  without  the  defendant's  consent,  he  might 
have  relied  upon  the  case  of  Higgins  v.  Whitney.  But,  in- 
stead of  that,  he  sold  the  mare,  and  it  must  be  taken  for 
granted  that  he  now  has  her  value  in  his  pocket,  and 
wishes  to  retain  it,  and  thus  be  benefited  by  his  own 
wrongful  act. 

I  am  of  opinion  that  the  court  erred  in  admitting  the 
evidence  offered  by  the  defendant  in  mitigation  of  dam- 
ages. But  whether  that  be  so  or  not,  there  was  error  in 
charging  the  jury  that  it  was  a  case  for  nominal  damages ; 
for  if  the  plaintiff  was  not  entitled  to  recover  the  fall  value 
of  the  mare,  he  was  at  least  entitled  to  recover  the  actual 
damages  he  had  sustained  by  being  deprived  of  the  use 
of  her,  and  the  expenses  he  bad  incurred  in  regaining  hid 
property. 

Suppose  the  plaintiff'  had  been  deprived  of  the  use  of 
his  property  for  three  months,  and  had  been  obliged  to 
travel  200  miles  to  find  it  in  the  possession  of  the  defend- 
ant's vendee,  would  nominal  damages  have  satisfied  his 
just  and  legal  claim  against  the  defendant  ?  No  sympathy 
ought  to  be  indulged  in  favor  of  wrongdoers,  at  the  ex- 
pense of  the  injured  party.  "Why  was  the  evidence,  offered 
by  the  defendant  in  mitigation  of  damages,'  received,  but 
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for  the  purpose  of  enabling  him  to  retain  the  valae  of 
property  which  he  had  wrongfully  converted  ? 

If  that  evidence  was  admissible,  it  most  have  been  upon 
the  assumption  that  the  plaintiff,  by  retaking  his  property, 
was  fully  indemnified,  and  made  the  plaintiff  liable  to  pay 
his  vendee  for  the  property  which  the  plaintiff  had  taken 
by  force ;  but  the  plaintiff  offered  to  show  that  the  de- 
fendant's vendee  had  sued  him  and  recovered  for  his 
taking  the  mare  by  force,  and  having  recovered  against 
the  plaintiff  he  could  have  no  claim  against  his  vendor, 
the  defendant. 

I  am  of  opinion  that  the  evidence  offered  by  the  plain- 
tiff was  erroneously  excluded.  Although  it  is  somewhat 
difficult  to  imagine  how  the  defendant's  vendee  could 
recover  against  the  plaintiff  for  taking  his  .own  prop- 
erty, yet  such  a  recovery  may  have  been  had,  and  the 
plaintiff  ought  to  have  been  allowed  to  prove  it,  if  in  his 
power,  as  it  would  have  overthrown  every  pretense  of  a 
defense  by  the  defendant. 

The  plaintiff  had  appealed  from  the  judgment  of  a  jus- 
tice, and  was  entitled  to  have  his  cause  tried  in  the  court 
of  common  pleas. 

The  judgment  of  the  court  of  common  pleas  must  be 
reversed,  and  a  new  trial  had  m  tJui  county  court  in  the 
county  of  Essex. 

Kew  trial  granted. 

[WABHiiraTON  Genbbal  Tbbm,  January  S,  1851.  Ptn^*,  WUlard,  Band  «nd 
Cat^t  Justices.] 
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An  inatrament  in  writing,  under  band  and  seal,  bat  without  a  aabaeriUng  wit> 
nesa  or  acknowledgment,  as  required  by  the  Beviaed  Btatnlea,  ia  Inanfficient 
to  convey  real  eatate,  and  void  aa  againat  a  purchaaer  or  incumbrancer. 

APPEAL,  by  the  defendant,  from  a  judgment  entered  at 
the  circuit,  upon  the  verdict  of  a  jury,    ^he  opinion 
sets  forth  the  'material  facts. 

By  the  O&wrty  P.  Potter,  J.  This  was  an  action  of  eject- 
ment, tried  at  the  circuit  in  June,  1869^  in  which  the 
plaintiff  recovered  a  verdict  for  one  undivided  third  of  the 
premises  claimed  in  the  complaint 

The  case  is  very  voluminous,  and  many  technical  ques- 
tions arise,  but  as  the  right  of  the  plaintiff  to  recover  de- 
pends chiefly  upon  the  validity  of  a  written  instrument,  it 
will  only  be  necessary  to  pass  upon  that  question,  to  de- 
termine the  correctness  of  the  verdict 

The  plaintiff,  by  a  deed  of  trust  of  June  1, 1844,  held  cer- 
tain real  and  personal  estate  of  his  sister,  then  Mary  Bog- 
gen,  to  her  use,  during  her  life^  and  at  her  death  without 
issue,  to  pay  over  the  same  to  her  brother  and  sisters,  three 
in  number,  of  whom  the  plaintiff  was  one.  Mary  Boggen 
afterwards  married  Robert  D.  Howe,  but  died  without 
issue.  After  her  marriage,  and  on  the  3d  of  August,  1860, 
she  received  a  conveyance  by  deed,  from  one  M.  B.  Mat- 
tice,  a  referee  appointed  to  sell  real  estate  upon  a  judgment 
in  the  Supreme  Court,  for  the  consideration  of  9500,  of  a 
parcel  of  land  at  Oak  Hill,  Greene  county,  containing  half 
an  acre,  more  or  less.  This  lot,  it  appears,  was  purchased 
with  the  receipts  of  interest  and  income  of  the  trust  estate 
in  the  hands  of  her  brother,  the  plaintiff. 

On  the  20th  of  May,  1862,  the  said  Mary  B.  Howe  exe- 
cuted, under  her  hand  and  seal,  but  without  a  subscribing 
witness  or  acknowledgment,  an  instrument  reciting,  among 
other  things,  that  her  brother,  the  plaintiff  had  advanced 
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to  her,  on  mortgages  in  his  hands  as  her  trastee,  certain 
moneys  to  purchase  said  Oak  Hill  property ;  and  also  that 
by  signing  the  receipts  for  said  money,  she  did  not  intend 
in  any  way  to  interfere  with  the  moneys  so  held  in  trnst 
for  her,  and  expressing  her  wish  and  intention  that  the 
plaintiff* should  hold  the  deed  in  trust  for  her,  as  before; 
and  concludes  in  these  words:  ^'And  I,  Mary  K.  Howe, 
do  hereby  assign,  transfer  and  set  over  unto  Aaron  Boggen, 
my  trustee,  all  my  estate,  both  real  and  personal,  of  every 
kind  and  nature,  for  him  to  have  and  to  hold  the  same  un- 
der the  trust  deed  given  by  me  February  22,  1844;  and  it 
is  my  wish  and  desire  to  have  the  said  trust  deed  carried 
out  for  the  purposes  therein  contained,  and  in  every  re- 
spect." 

The  plaintiff^s  title  depends  upon  this  instrument  being 
a  conveyance  to  him  of  this  Oak  Hill  lot,  to  hold  as  if  it 
was  a  part  and  parcel  of  the  trust  deed  of  1844. 

The  defendant  claims  title  to  the  same  premises,  from 
the  said  Mary  R.  Howe ;  first,  from  her  will,  made  in  July, 
1864,  duly  proved  in  September  of  the  same  year",  by 
which  she  bequeaths  all  her  property,  of  whatsoever  name 
or  nature,  to  her  husband,  Robert  D.  Howe.  Second.  On 
the  6th  day  of  March,  1866,  Robert  D.  Howe,  by  a  war- 
ranty deed  duly  acknowledged  and  recorded,  conveyed 
the  said  premises  to  John  Avery,  the  defendant.  This  is 
the  defendant's  title. 

The  main  question  in  the  case,  therefore,  is,  whether  the 
instrument  signed  by  Mary  R.  Howe,  of  the  20th  of  May, 
1862,  was  sufficient  to  convey  real  estate.  The  complaint 
and  answer,  both,  show  the  action  to  be  one  at  law, 
strictly. 

The  Revised  Statutes  ( Vol  1,  Edm.  «A,  p.  148,  §  150) 
declare,  that  "  every  grant  in  fee,  or  of  a  freehold  estate, 
shall  be  subscribed  and  sealed  by  the  person  from  whom 
the  eHtate  or  interest  conveyed  is  intended  to  pass,  or  his 
lawful  agent ;  if  not  duly  acknowledged  previous  to  its  de- 
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livery,  according  to  the  provieioDS  of  the  third  chapter  of 
this  act,  its  execution  and  delivery  shall  he  attested  hy  at 
least  one  witness,  or  if  not  so  attested,  it  shall  not  take 
effect,  as  against  a  purchaser  or  incumhrancer,  until  so 
acknowledged." 

The  plaintiff  must  rely  upon  bis  title,  and  not  upon  the 
weakness  of  the  defendant's.  It  seems  to  me  he  failed  to 
establish  his  title,  on  the  trial.  His  deed  fails  to  answer 
the  requirements  of  the  statute. 

Without  noticing  the  other  questions  in  the  case,  the 
verdict  should  be  set  aside,  and  a  new  trial  ordered ;  costs 
to  abide  the  event 

[Thibd  Dkpabtmbiit,  Gbhbbal  Tbbm,  at  Albany,  Janoaiy  2, 1872.    MSldr, 
FoUer  and  Farktr^  Jiutices.] 


Chablbs  T.  Bichabdson,  trustee  &;c.,  t;^.  William  W. 

PuLVBB  and  Amos  Case. 

In  an  action  under  the  Code,  to  recover  the  poeieBsion  of  real  estate,  the 
plaintiff  must  (as  in  the  former  action  of  ejectment)  recoTer,  if  at  all,  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  of  that  of  his  ad- 
▼ersary. 

The  act  of  April  11, 1849,  (Xm^f,  ch.  876,  %  8,)  which  proTides  that  any  mar- 
ried woman  may  convey  real  estate  "  in  the  same  manner,  and  with  the  like 
effect,  as  if  she  were  unmarried,"  repeals,  as  to  married  women  and  their 
separate  estates,  the  provisions  of  the  Bevised  Statutes  requiring  a  private 
examination  apart  from  their  husbands,  upon  their  acknowledgment  of  the 
execution  of  conveyances. 

A  married  woman,  therefore,  having  a  power  of  appointment  over  lands  of 
which  the  legal  title  is  vested  in  a  trustee,  may  execute  an  instrument  de- 
siring the  trustee  to  execute  a  conveyance  of  the  premises  to  her,  in  pursu- 
ance of  a  power  contained  in  the  trust  deed ;  and  may  legally  acknowledge 
the  execution  of  such  instrument  in  the  usual  fonn,  without  any  private 
examination. 

The  validity  of  the  execution  of  such  »  request  to  the  trustee  is  to  be  tested 
by  the  form  of  acknowledgment  at  that  time  requisite,  for  married  women. 

The  claim  that  the  acknowledgment  of  such  an  instrument  should  be  in  ao- 
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cordaDC0  with  the  ReTised  Statutes  is,  at  most,  based  upon  an  inchoate 
right,  and  the  repealing  statute  is  valid  as  against  it. 
Inchoate  rights,  generally,  deriyed  under  a  statute,  are  lost  by  its  repeal ;  un- 
less sayed  by  express  words  in  the  repealing  statute. 

• 

THIS  18  an  action  of  ejectment,  to  recover  premises  de- 
scM'ibed  in  the  complaint,  situated  in  the  city  of  Oswego. 
Trial  by  jury  waived  by  consent  of  counsel  in  open  court. 

Robert  H.  Martin,  by  deed  dated  10th  December,  1845, 
and  recorded  March  6, 1856,  conveyed  the  premises  to  Su- 
san Martin.  Susan  Martin,  by  her  deed  dated  20th  of 
December,  1845,  conveyed  the  premises  to  Patrick  H. 
Hard,  with  certain  trust  provisions,  "  for  the  benefit  of 
Lucy  W.  Martin,  the  wife  of  Robert  H.  Martin,"  Ac. 
Hard  died  12th  Februry,  1862.  July  21,  1868,  Lucy  W. 
Martin  presented  her  petition  to,  and  an  order  was  made 
by,  the  Supreme  Court,  appointing  Charles  T.  Richardson, 
the  plaintiff*,  a  trustee  instead  of  Hard,  deceased,  giving 
all  the  powers  to  said  trustee  that  were  possessed  by  Hard. 

Lucy  W.  Martin  had  two  children,  viz.,  Cornelia  W., 
born  April  29,  1838,  and  Catherine,  born  July  11,  1840. 
Catherine  married  Delos  Gary,  May  5,  1858,  and  she  died 
October  4,  1864,  having  had  no  child.  Cornelia  W.  mar- 
ried the  plaintiflT,  October  16,  1861,  and  is  living  and  has 
children.  Lucy  W.  Martin  died  April  19,  1870,  leaving 
no  will.  This  action  was  commenced  February  16,  1871. 
In  April,  1854,  Robert  H.  Martin  and  wife  executed  a 
mortgage  for  $1000  to  Joseph  M.  Reneaux,  on  the  premi- 
ses. September  10,  1857,  Robert  H.  Martin  and  wife  ex- 
ecuted a  warranty  deed  of  the  premises,  for  $800,  to  Delos 
Gary,  which  was  recorded  January,  1858.  March  1, 1859, 
Delos  W.  Gary  and  wife  executed  a  deed  for  $1700  to 
John  M.  Courzon.  April  15, 1859,  John  M.  Courzou  and 
wife  executed  and  delivered  a  deed  of  the  premises  to 
William  Pulver,  one  of  the  defendants.  In  1858  Gary 
made  improvements  to,  and  placed  betterments  up6n  the 
premises.    On  the  26th  day  of  July,  1856,  Lucy  W.  Mar- 
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tin,  by  an  instrament  in  writing  under  seal,  signed  by  her, 
^^  desired  Hard  to  execute  to  her  a  conveyance  of  said 
premises  in  pursuance  of  a  power  in  said  trust  deed  con- 
tained, and  in  pursuance  of  the  statute  in  such  case  made 
and  provided."  This  instrument,  on  the  same  day,  was 
acknowledged  by  her  before  an  officer  duly  authorized  to 
take  acknowledgments  of  conveyances^  who  appended  his 
certificate  in  the  following  words,  to  wit :  "  Oswego  coun- 
ty, ss;  On  this  26th  day  of  July /1856,  before  me  came 
Lucy  W.  Martin,  wife  of  Bobert  H.  Martin,  to  me  known 
to  be  the  person  described  in  and  who  executed  the 
above  instrument,  and  acknowledged  that  she  executed 
the  same."  Signed,  ^^  Charles  Khoades,  commissioner  of 
deeds."  This  instrument,  so  executed  by  her,  was  on  the 
same  day  presented  to  Judge  Allen,  (then  justice  of  the 
Supreme  Court,)  who  made  and  delivered  his  certificate 
in  these  words  and  figures,  to  wit:  ^'I  have  examined  the 
condition  and  situation  of  the  property  referred  to  in  the 
within  instrument^  and  now  held  by  the  within  Patrick  H. 
Hard  in  trust  for  Mrs.  Lucy  W.  Martin,  and  made  due 
inquiry  into  the  capacity  of  the  said  Mrs.  Lucy  W.  Mar- 
tin to  manage  and  control  the  same,  and  in  my  opinion 
she  is  competent  to  manage  and  control  the  same,  and 
that  it  is  fit  and  proper  that  a  conveyance  should  be  exe- 
cuted as  required.  Dated  July  26,  1856.  W.  F.  Allen, 
Justice  Sup.  Court"  On  the  28th  July,  1856,  Patrick  H. 
Hard,  duly  sealed  and  executed  a  conveyance  of  said  prem- 
ises, in  pursuance  of  such  request  and  certificate,  to  Lucy  W. 
Martin,  and  on  the  30th  day  of  July,  1856,  duly  acknowl- 
edged said  instrument,  and  the .  same  was  duly  recorded 
August  13,  1856. 

The  defendant  Pnlver  was  a  purchaser  for  value,  with- 
out express  notice  of  any  defect  in  title ;  and  the  defend- 
ant Case  is  his  tenant 
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(7.  T.  Bichardsan  and  A.  Perry ^  for  the  plaintiff. 

W.  A.  Poueher  and  Henry  A,  Foiterj  for  the  defendants. 

Hardin,  J.  This  being  an  action  to  recover  possession 
of  the  premises  described  in  the  complaint,  (like  the 
former  action  of  ejectment,)  the  plaintiff  mast  recover, 
if  at  all,  upon  the  strength  of  his  own  title,  and  cannot 
recover  upon  the  weakness  of  that  of  his  adversary.  (Do- 
vieSy  J.,  3  KeyeSf  627.)  ^ 

The  important  question,  therefore,  in  this  case  is,  wheth- 
er the  plaintiff,  as  trustee  under  the  conveyance  made  by 
Susan  Martin  to  Patrick  H.  Hard,  had  title  to  the  premi- 
ses at  the  time  this  action  was  commenced. 

1.  By  the  act  of  1848,  for  the  more  effectual  protection 
of  the  property  of  married  women,  and  the  act  amending 
the  same  in  1849,  (Chap,  375,)  Lucy  W.  Martin  was  au- 
thorized to  **  take  by  gift,  grant,  devise  or  bequest,  from 
any  person  other  than  her  husband,  and  hold  to  her  sole 
and  separate  use,  and  convey  and  devise  real  and  personal 
property,  and  any  interest  or  estate  therein,  and  the  rents, 
issues  and  profits  thereof,  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried." 

2.  The  provisions  of  the  deed  to  Hard  authorized  him 
*^  to  convey  said  above  granted  and  described  premises  to 
such  person  or  persons  as  she,  the  said  Lucy  W.,  by  an 
instrument  in  writing,  under  her  hand  and  seal,  duly 
acknowledged  by  her,  shall  constitute  and  appoint  to  re- 
ceive such  conveyance." 

Assuming  that  the  conveyance  by  Susan  Martin  to  Hard, 
(as  does  the  plaintiff,  by  seeking  to  maintain  this  action 
upon  the  legal  title,  2  N.  7.  19 ;  Id,  257,)  vested  a  legal 
estate  in  the  trustee,  the  question  presented  relates  to  the 
character  and  effect  to  be  given  to  the  instrument  executed 
by  Lucy  W.  Martin. 

It  is  claimed  that  this  instrument  was  not  ''duly  ac- 
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knowledged/'  and  therefore  the  conveyance  by  the  trus- 
tee unauthorized  and  invalid.  But  it  appears  that  she 
executed  and  sealed  the  instrument,  and  then  appeared 
before  an  officer  authorized  to  take  acknowledgments, 
and  he  made  the  usual  certificate  of  her  acknowledgment 
Certainly,  this  acknowledgment  was  made  in  due  form, 
unless  it  was  at  that  time  required  to  be  separate  and  apart 
from  her  husband,  and  without  fear  or  compulsion. 

The  act  of  1849  expressly  provides,  that  any  married 
woman  may  convey  real  estate  ^^  in  the  same  manner,  and 
with  the  like  efiect,  as  if  she  were  unmarried."  This  pro- 
vision has  been  repeatedly  held  to  repeal,  as  to  married 
women  and  their  separate  estates,  the  provision  of  the 
Revised  Statutes ;  and  it  seems  now  too  late  to  question 
the  correctness  of  that  conclusion.  (17  Barb.  660.  12 
How.  Fr.  441.     18  N.  T.  271.    26  id.  47.) 

It  was  urged  on  the  argument,  that  the  instrument  ex- 
ecuted by  Mrs.  Martin,  in  1856,  must  be  in  accordance 
with  the  law  authorizing  acknowledgments,  as  it  stood  in 
1845 ;  but  no  satisfactory  reason  was  given  why  it  was  not 
competent  to  repeal  or  modify  the  statute  as  to  acknowl- 
edgments, and  as  modified,  why  it  should  not  be  appli- 
cable to  this  instrument 

By  section  34,  3  Revised  Statutes  53,  5th  edition,  it  is 
provided  that  ^Hhe  acknowledgment  of  a  married  woman 
residing  within  this  State,  to  a  conveyance  purporting  to 
be  executed  by  her,  shall  not  be  taken,  unless,  in  addition 
to  the  requisites  contained  in  the,  preceding  section,  she 
acknowledge,  on  a  private  examination  apart  from  her 
husband,  that  she  executed  such  conveyance  freely,  and 
without  any  fear  or  compulsion  of  her  husband;  nor 
shall  any  estate  of  any  such  married  woman  pass  by  any 
conveyance  not  so  acknowledged."  And  section  70  of 
3  Revised  Statutes,  page  59,  5th  edition,  defines  the  term 
conveyance  as  used  in  the  first  section  quoted.  By  section 
137  of  3  Revised  Statutes,  page  27,  5th  edition,  it  was  pro- 
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vided  ^*  if  a  married  woman  execute  a  power  by  grant,  the 
concurrence  of  her  buaband  as  a  party  shall  not  be  requi- 
site,  but  the  grant  shall  not  be  a  valid  execution  of  the 
power  unless  it  be  acknowledged  by  her  on  a  private  ex- 
amination, in  the  manner  prescribed  in  the  third  chapter 
of  this  act,  in  relation  to  conveyances  by  married  women/' 

These  sections  are  deemed  repealed  or  modified  by  the 
acts  of  1848  and  1849,  as  to  the  execution  by  married 
women,  so  far  as  regards  their  separate  estate;  and  as 
Judge  Selden  expresses  it,  in  his  opinion  in  WtUi  v.  Peek, 
(26  N.  T.  46,  47,)  *'  it  is  too  late,  now,  to  question  the  cor- 
rectness of  that  conclusion,  involving,  as  it  doubtless  would, 
the  validity  of  many  titles." 

The  request  to  the  trustee  to  convey,  being  in  1856,  its 
execution  is  to  be  tested  by  the  form  of  acknowledgment 
then  requisite  for  married  women. 

The  repeal  or  modification  of  those  sections  of  the  stat- 
ute deprived  the  plaintiff  of  no  right ;  it  did  not  disturb 
or  intermeddle  with  any  vested  interest  or  estate.  (The 
FiremenU  Ins.  Co.  of  AJhany  v.  Bay,  4  Barb.  4ffl ;  S.  U. 
4  N.  T.  9.)  It  only  regulated  the  manner  in  which  the 
proof  be  given  of  an  instrument  affecting  an  interest  in 
real  estate.  It  only  declared  what  should  be  deemed  a 
due  acknowledgment  ^^  within  the  statutory  requirements.'* 
It  affected  the  method  of  authentication  of  an  instrument, 
rather  than  the  legal  effect  thereof.  It  regulated  the  man- 
ner iu  which  it  should  be  acknowledged,  so  as  to  be  placed 
upon  record.  (MeOotter  v.  Hooker^  8  N,  Y,  604.)  The 
claim  made  by  the  plaintiff  that  the  acknowledgment  of 
the  instrument  by  Mrs.  Martin  should  be  in  accordance 
with  the  Revis^  Statutes,  at  most,  is  based  upon  an  in- 
choate right,  and  the  repealing  statute  is  valid,  as  against 
it.  {The  People  ex  rel.  Fleming  v.  LivingHany  6  Wend.  626.) 
*'  Inchoate  rights,  generally,  derived  under  a  statute,  are 
lost  by  its  repeal,  unless  saved  by  express  words  in  the 
repealing  statute." 
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There  is  no  such  saving  clause  in  the  act  of  1849. 
(Butler  V.  Palmer,  1  Hill,  324.)  It  follows,  therefore,  if 
the  acknowledgment  by  Mrs.  Martin  was  in  accordance 
with  the  law  regulating  the  acknowledgment  of  such  in- 
struments, in  force  in  1856,  the  date  of  her  instrument, 
then  it  was  in  accordance  with  the  trust  deed  to  Hard, 
and  the  execution  of  the  conveyance  by  him  of  the  prem- 
ises, in  1856,  passed  the  title,  and  closed  the  trust;  and 
the  plaintiff,  by  the  order  appointing  him,  acquired  no  title 
to  the  premises,  and  therefore  was  not,  at  the  commence- 
ment of  this  action,  entitled  to  recover  possession  thereo£ 

Numerous  other  questions  were  discussed,  upon  the 

trial,  which  I  do  not  deem  it  important  to  examine,  as  the 

result  igeached  disooses  of  the  olaintiff 's  right  to  recover  in 

this  action.  \ 

Complaint  dismissed. 

[Obwbqo  Special  Tbbx,  January  8, 1872.    JSTorvftfi,  Justice.] 


-♦••- 


DOLAN  V$.   FaGAN. 

In  an  action  for  assault  and  battery,  the  defendant  offered  to  provei  in  mitiga- 
tion of  damagea,  a  series  of  provocations,  repeated  and  continued  from  day 
to  day ;  and  that  every  time  the  parties  met,  the  plaintiff  took  the  occasion 
to  insult  the  defendant  with  most  approbrions  language,  and  to  such  an  ex* 
tent  as  to  render  him  wild,  excited,  frantic  and  partially  insane.  Also,  that 
the  plaintiff  had  committed  a  most  grierous  injury  affecting  the  domestic 
reUtions  of  the  defendant;  which  was  one  of  the  insults  with  which  the 
latter  was  taunted.  This  evidence  being  oltjected  to,  the  Judge  ruled  that 
he  would  allow  the  defendant  to  show  anything  which  took  place  on  the  day 
of  the  assault,  or  the  day  before,  but  not  what  took  place  several  days 
before ;  as  in  that  case  the  defendant  had  time  for  his  passions  to  cooL 
SM  that  the  ruling  was  erroneous ;  and  a  new  trial  was  granted. 

Where  there  has  been  a  detennined  design  to  continue  and  repeat  insults  for 
the  very  purpose  of  exciting  another,  and  to  keep  him  excited,  and  thia 
course  of  conduct  is  repeated  every  day,  and  on  every  occasion,  the  case  is 
not  to  be  controlled  or  limited  by  a  few  hours,  or  by  a  shigle  day. 
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Each  case  shoaid  be  controlled  by  its  own  peculiar  circumstances.  The  ques- 
tion shonld  be,  not  how  many  hours  have  elapsed  since  the  provocation  was 
giveui  but  whether,  in  view  of  the  circumstances  of  the  case,  the  party  has 
had  a  reasonable  time  to  cool  his  blood. 

If  it  was  the  plaintiff's  design  to  provoke,  excite,  irritate  and  insult  the  de- 
fendant on  every  occasion  of  their  meeting,  and  by  a  series  of  such  irritating 
and  annoying  provocations,  he  kept  the  defendant  in  an  excited  and  franUc 
state  of  mind,  it  is  his  own  fault  that  the  defendant  was  not  cool. 

The  jury  ought  to  be  permitted  to  hear  the  nature  and  extent  of  the  provoca- 
tion ;  to  hear  and  to  know  how  much  of  the  beating  complained  of,  was,  if 
not  deserved,  at  least  caused  by  the  provocation  given. 

THIS  is  an  appeal  from  a  judgment  rendered  at  the  cir- 
cuit, upon  a  verdict  against  the  defendant  in  an  action 
for  assault  and  battery,  on  the  ground  of  the  exclusion  of 
evidence  on  the  part  of  the  defendant,  offered  in  mitiga- 
tion of  damages.  Exceptions  were  taken,  and  judgment 
stayed,  to  have  the  exceptions  heard,  in  the  iirst  instance, 
at  the  general  term. 

K  F.  Terrify  for  the  appellant 

Card  ^  BrooJcBf  for  the  respondent. 

By  the  Court,  P.  Potter,  J.  On  the  trial,  the  defendant 
offered  to  prove  a  series  of  provocations,  repeated  and 
continued  from  day  today;  and  that  at  every  time  the 
parties  met,  the  plaintiff  took  occasion  to  insult  the  de- 
fendant with  most  approbrious  language,  and  to  such  an 
extent,  as  stated  in  the  proposition,  as  .to  render  the  de- 
fendant wild,  excited,  frantic  and  partially  insane.  This 
evidence  was  objected  to  by  the  plaintiff  as  immaterial, 
irrelevant  and  incompetent,  and  as  too  remote.  The 
judge  ruled  that  he  would  allow  the  defendant  to  show 
anything  which  took  place  on  that  day — ^the  day  of  the 
assault — or  the  day  before,  but  not  what  took  place  several 
days  before ;  as  the  defendant  had  time  for  his  passions  to 


ALBANY— MARCH,  1872.  75 


Dolan  V.  Fagan. 


cool.  This  ruling  was  excepted  to  by  the  defendant 
And  this  rnling  is  really  the  only  question  in  the  case. 

The  offers  on  the  part  of  the  defendant  included,  also, 
that  of  showing  that  the  plaintiff  had  committed  a  most 
grievous  injury  affecting  the  domestic  relations  of  the  de- 
fendant, which  was  one  of  the  insults  with  which  the 
plaintiff  tannted  the  defendant 

There  was  never  any  arbitrary  rule,  in  the  courts,  fixing 
any  precise  period  of  time,  by  days  or  hours,  by  which  to 
limit  the  time  for  the  passions  of  a  party  to  cool.  Ordiu- 
arily,  one  day,  sometimes  a  few  hours,  would  be  reasona- 
bly sufficient  And  this  reasonable  time  is  the  only  rule 
ever  established,  or  held,  at  the  circuit  The  passions 
may  have  had  sufficient  time  to  cool,  perhaps,  in  one  case, 
when  the  preceding  insult  was  offered  on  but  a  single  oc- 
casion, and  yet  not  so  in  another  case,  where  there  had 
been  a  determined  design  to  continue  and  repeat  the  in- 
sults for  the  very  purpose  of  exciting  another,  and  to  keep 
him  excited,  and  this  course  of  conduct  repeated  every 
day,  and  on  every  occasion.  It  is  not  reasonable  to  sup- 
pose that  such  a  case  is  to  be  controlled  or  limited  by  a 
few  hours,  or  by  a  single  day.  The  better  rule  would  be, 
that  each  case  should  be  controlled  by  its  own  peculiar 
circumstances.  The  question  should  be,  not  how  many 
hours  have  elapsed  since  the  provocation  was  given,  but 
whether^  in  view  of  the  circumstances  of  the  case,  the 
party  has  had  a  reasonable  time  to  cool  his  blood.  For 
the  purpose  of  determining  this  question,  we  have  a  right 
to  assume  that  the  defendant  could  have  proved  the  prov- 
ocation he  proposed,  by  the  evidence  that  was  excluded — 
that  it  was  the  plaintiff's  design  to  provoke,  excite,  irri- 
tate and  insult  the  defendant  on  every  occasion  of  their 
meeting.  If  this  was  the  plaintiff's  design — if,  by  a  series 
of  such  irritating  and  annoying  provocations,  he  kept  the 
defendant  in  an  excited  and  frantic  state  of  mind — ^it  was 
his  own  fault  that  the  defendant  was  not  cool.    It  is  his 
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own  wrongful  and  irritating  conduct  that  has  brought 
upon  himself  a  portion  of  the  bruising  and  wounding  he 
received*  Having  thus  caused  the  violence,  he  ought  not 
to  be  allowed  the  advantage  of  damages  growing  out  of 
his  own  wrongful  conduct  The  jury  ought  to  have  been 
permitted  to  hear  the  nature  and  extent  of  the  provoca- 
tion ;  to  hear  and  to  know  how  much  of  the  beating  com- 
plained of  was,  if  not  deserved,  at  least  caused  by  his 
provocation.  In  such  actions,  the  amount  of  damages,  in 
some  degree,  is  made  to  depend,  and  justly  so,  upon  cir- 
cumstances of  aggravation  surrounding  the  case,  upon  the 
one  side  or  the  other.  This  principle  of  allowing  the 
provocation  of  the  plaintiff  to  be  given  in  evidence,  has 
been  recently  recognized  in  the  courts  as  sound.  In 
Miehardaan  v.  Nortkrupj  (56  Barb.  109) — ^a  general  term 
case — the  same  principle  was  held  in  an  action  of  slander. 
Such  mitigating  circumstances  were  allowed  to  be  given 
in  evidence  where  the  provocation  was  repeated  and  con- 
tinued down  to  the  time  of  uttering  the  slanderous  words. 
And,  as  was  there  said :  ^^  At  each  repetition,  the  provo- 
cation  must  necessarily  become  more  annoying  and  excit- 
ing." Bee,  also,  a  special  term  opinion  in  SteUar  v.  NeUii, 
(60  Barb.  624 ;  S,  0.  42  How.  Pr.  164) 

I  think  the  ruling  was  erroneous,  and  that  the  judgment 
should  be  reversed,  and  a  new  trial  granted ;  costs  to 
abide  the  event 

If ew  trial  granted. 

[Thibd  Dbpabtkbvt,  OiviBAt  TbbK)  at  Albany,  March  6, 1872.    MilUr, 
P.  PatUr  and  Bdwrn^  JoBtioes.] 
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In  Ithb  matter  of  the  petition  of  Frbdbbick  0.  Nor* 
TON  V8.  The  Wallkill  Yallby  Railroad  Company  and 
others. 

Where,  in  a  prooeediqg  under  th6  general  railroad  act  of  1860|  as  amended  by 
the  act  of  1870,  (Zmm  of  1870.  eh.  660,  (  1,)  (m  the  petiUon  of  a  land  owner 
for  the  appointaient  of  oonunissioners  to  change  the  location  of  the  rente 
of  a  railroad  as  sunreyed  by  the  company,  it  appears  by  the  testimony  before 
the  commissioners  that  the  petitioner  has  foiled  to  comply  with  the  direc- 
tions of  the  statute,  by  giving  notice  of  the  application  for  the  appointment 
of  commissioners,  to  an  individoal  whose  land,  if  the  line  of  the  railway  be 
changed,  as  proposed  by  the  petitioner,  will  be  crossed  and  affected  thereby, 
snch  proceeding  is  wholly  void,  and  will  be  reversed,  on  appeal  from  the 
decision  of  the  commissioners. 

Where,  according  to  the  smallest  estimate  of  the  width  required  for  the  rail- 
road, on  the  proposed  route,  it  will  take  a  portion  of  the  land  of  an  individual, 
and  according  to  the  largest  estimate,  it  will  take  his  dwelling-house;  and,  in 
any  event,  within  six  feet  of  his  dwelling,  there  will  be  a  railroad,  over 
which  he  must  pass  to  get  to  the  highway ;  it  cannot  be  said  that  such  owner 
is  not  "  affected  by  the  proposed  alteration,"  merely  because  the  cmUr  Uns 
of  the  proposed  railroad  does  not  cross  his  land. 

Bach  an  owner  comes  within  the  purview,  spirit,  letter  and  intent  of  the  statute 
whidi  requires  notice  to  be  given  the  owners  and  occupants  of  lands  to  be 
affected  by  a  proposed  alteration  of  the  route  of  a  railroad. 

The  statute,  in  directing  notice  to  be  given  to  the  owners  or  occupants  of  land 

■ 

to  be  affected  by  any  one  proposed  change,  clearly  contemplates  but  one 
commission  for  that  change,  or  proposed  change ;  and,  therefore,  the  greater 
necessity  tiiat  its  strict  terms  shall  be  complied  with,  so  iSsr  as  to  allow  all  the 
persons  to  be  affected  by  that  line  an  equal  opportunity  to  defend  and  protect 
their  interests.    Ftr  P.  Pottbb,  J. 

I^HIS  is  an  appeal  in  a  proceeding  under  the  statute  of 
.  1850,  in  relation  to  the  location  of  the  routes  of  rail- 
ways, as  amended  by  the  laws  of  1871,  (eh.  560,)  to  change 
the  location  of  the  Wallkill  Valley  railway,  as  surveyed 
over  the  lands  of  Frederick  O.  Norton,  George  Coutant, 
and  James  Eltinge,  in  the  town  of  Bosendale,  Ulster  county. 
Although  not  definitely  stated  in  the  petition  of  F.  0. 
Norton,  on  which  this  proceeding  is  based,  it  subsequently 
appears  by  the  map  and  testimony  of  the  petitioner  and 
others,  before  the  commissioners^  that  the  line  of  the  rail- 
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way  as  proposed  to  be  changed  by  the  petitioner/ will 
pass  upon  and  affect  the  land  of  one  Garton  Keator. 

The  petition  set  forth,  among  other  things,  that  the  land 
of  the  petitioner  and  the  lands  .of  George  Contant  and 
James  Eltinge  are  the  only  lands,  and  they  the  only  land 
owners,  who  are  affected  by  the  proposed  change  of  loca- 
tion of  the  railroad. 

T.  B.  Weitbrook,  for  the  appellants,  the  Wallkill  Valley 
Railroad  Company. 

8.  Handy  for  the  petitioner. 

P.  PoTTBR,  J.  The  first  real  question  in  this  case,  in 
my  opinion,  is  whether  the  petitioner  instituted  his  pro- 
ceedings in  such  form,  as  to  confer  jurisdiction  upon  the 
commissioners  to  be  appointed.  There  is  no  doubt  that 
the  papers,  in  form,  and  upon  their  face,  when  presented 
to  the  court  at  special  term,  authorized  the  appointment 
of  commissioners  to  examine  the  proposed  route,  for  a 
change  in  the  location  of  the  defendants'  railway,  and 
would,  prima  fade^  authorize  the  commissioner^  to  affirm 
the  original  route,  or  to  adopt  the  proposed  alteration 
thereof.  This  being  so,  the  second  question  that  arises  is, 
if  after  the  appointment  has  been  so  made,  it  turns  out  in 
proof,  before  the  commissioners,  that  the  petitioner  has 
failed  to  comply  with  the  directions  of  the  statute,  by 
omitting  to  give  notice  to  all  the  land  owners  affected, 
the  proceeding  is  wholly  void,  or  only  voidable  7  And, 
thirds  if  the  proceeding  is  merely  voidable,  for  the  error 
so  committed,  is  it  not  equally  the  duty  of  this  court  upon 
review,  to  reverse  the  proceeding  ? 

In  this  case,  the  petitioner,  by  virtue  of  the  provisions 
of  section  22  of  the  general  railroad  act  of  1850,  as 
amended  in  1871,  (ch.  560,)  is  required,  within  15  days 
after  notice  served  on  him  by  the  defendant,  of  the  location 
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of  tbeir  road  over  his  lands,  if  he  feels  himself  aggrieved  by 
the  proposed  location,  to  make  his  application  to  the  Su- 
preme Coart,  for  commissioners  to  examine  the  route.  The 
statute  requires  that  he  should  give  a  notice  in  writing,  of 
such  application,  to  the  railroad  company,  and  to  the  ovm^ 
era  and  oeeupanta  of  lands  to  be  affected  by  the  prdpoeed  altera 
atian.  The  petitioner  represented  to  the  court  that  only 
two  persons,  land  owners,  besides  himself,  were  affected 
by  the  proposed  alteration,  to  wit,  George  Coutant  and 
James  Eltinge. 

It  turned  out,  in  the  testimony  as  it  appears  in  the  case, 
first,  by  a  map  conceded  to  be  a  correct  representation  of 
the  two  lines  of  the  lands  to  be  affected  by  the  original, 
and  the  proposed  change,  made  upon  a  scale  of  100  feet 
to  the  inch;  and  also  by  the  cross-examination  of  the  pe- 
titioner himself,  taken  before  the  commissioners,  that  his 
proposed  line  would  take  lands  of  one  Garton  Eeator,  a 
land  owner  or  occupant  on  that  line,  not  mentioned  in  the 
petition  ;  who  did  not  join  in  the  petition ;  and  as  to 
*  whom  no  evidence  is  found,  in  the  case,  that  any  notice 
of  the  application  for  the  appointment  of  commissioners 
was  served  on  him.  The  map  shows  that  the  center  line 
of  the  propoeed  railroad  ran  within  12  feet  of  the  lands  of 
Garton  Keator,  and  within  20  feet  of  his  dwelling-house. 
If  Keator  is  to  be  presumed  to  own  the  fee  in  one  half 
of  the  highway  opposite  his  lands,  then  the  center  line  of 
the  proposed  road  passes  over  lands  to  which  he  has  title, 
subject  to  the  easement  of  the  public  in  the  highway. 
There  is  no  evidence  in  the  ease  showing  the  width  of  the 
proposed  railroad  opposite  the  lands  and  house  of  Garton 
Eeator ;  but  it  is  shown  by  the  map,  and  by  the  testimony 
of  the  petitioner,  that  the  proposed  line  runs  in  the  high- 
way, at  that  point,  which  is,  of  itself,  but  about  40  feet 
wide.  One  witness  makes  it  25  feet  wide.  The  map 
shows  the  proposed  center  line  to  be  west  of  the  center 
of  the  highway,  and  nearer  than  the  center  is  to  the  lands 
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of  Eeator,  which  are  on  the  west  side  of  the  highway. 
The  whole  width  of  the  proposed  or  changed  railroad,  at 
that  point,  must  necessarily  be  taken  from  the  highway 
and  the  lands  of  Oarton  Eeator.  Whatever  quantity  it 
takes  from  the  highway  so  far  redaces  its  width  from  the 
amount  of  40  or  25  feet  The  title  of  the  lands  occupied 
by  the  highway  belongs  to  somebody.  If  we  may  pre- 
sume, in  the  absence  of  evidence,  that  it  belongs  to  the 
petitioner,  whose  lands  lie  on  the  east  side  of  the  highway, 
still  the  public  have  an  interest  in  its  not  being  reduced 
in  width  below  40  feet,  lying,  as  it  does,  immediately  by 
the  side  of  a  railroad.  It  is  but  in  the  spirit  if  not  in  the 
letter  of  this  statute,  that  they  are  the  owners  or  occupants 
of  lands  to  be  affected  by  this  proposed  road,  and  notice 
to  the  proper  authorities  who  have  it  in  charge  would  be 
but  just. 

But  there  is  an  entire  absence  of  evidence,  in  the  case, 
of  the  width  of  tne  proposed  railroad,  or  changed  line  to 
be  used  for  a  railroad ;  and  there  is  also  an  absence  of 
evidence  of  the  width  necessary  for  its  construction,  ex* 
cept  what  is  obtained  from  the  testimony  of  the  petitioner 
himself,  which  was  as  follows :  '^  I  think  my  line  won't 
touch  Eeator's  house,  unless  they  take  66  feet;  then  it 
will.  It  is  about  20  feet  from  the  center  line  of  the  route 
I  propose,  to  G.  Eeator's  house ;  and  if  the  line  I  pro- 
pose was  taken,  it  would  take  in  Eeator's  house,  the  whole 
width  of  the  highway,  and  does  not  interfere,  between  it 
and  the  railroad.  It  would  not  take  the  whole  highway, 
running  my  route.  It  would  take  the  whole  of  the  high- 
way from  that  point"  This  testimony  is  somewhat  ob- 
scure, if  not  confused,  but  was  obtained  on  his  cross-ex- 
amination. Then  he  was  re-examined,  and  said :  '^I  think 
the  road  (highway)  is  about  4D  feet  wide,  near  Mr.  Eeator's 
house.  The  proposed  route  can  be  90  laid  as  not  to  take 
the  house  (Eeator's.)  The  track  is  about  6  feet  wide.  I 
know  about  how  wide  railroad  tracks  are."    Question. 
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"  Do  you  know  about  the  width  of  the  railroad  tracks  of 
this  W.  V.  R.  W.  ?"  Answer.  "  About  6  feet  for  the 
single  track;  cau*t  say  exactly  about  the  space  between 
the  two  tracks ;  should  say  about  5  or  6  feet.  The  actual 
line  of  the  tracks,  and  the  space  intervening,  would  be 
about  18  feet,  I  think." 

Upon  this  evidence,  alone,  we  are  to  judge  of  the  width 
necessary  to  be  used  for  the  proposed  road.  If  the  space 
occupied  by  the  two  tracks  should  be  six  feet  each,  and 
six  feet  between  them,  making  eighteen  feet,  then  out- 
wardly, from  the  outer  track  of  each,  three  feet  more,  at 
least)  is  demanded,  if  the  road  is  upon  grade;  making 
twenty-four  feet,  the  least  width  which  is  absolutely  re- 
quired and  necessary.  If  embankment  or  excavation  is  re- 
quired, of  which  the  case  does  not  inform  us,  then  as  much 
more  width  must  be  allowed  for  slopes  as  is  needed.  Be 
this  as  it  may,  whether  thirty-three  feet  is  demanded  on 
the  west  side  of  this  proposed  center  liney  or  but  twelve  feet 
besides  the  slopes,  it  takes  a  portion  of  the  land  of  Qarton 
Keator;  and  if  the  widest  allowance,  then  it  takes  his 
dwelling.  In  any  event,  within  six  feet  of  his  dwelling  is 
to  be  a  railroad,  over  which  he  must  pass,  to  get  to  the 
highway.  To  say  that  he  is  not  affected  by  ihU  propoeed  al- 
teration^ because  the  center  line  of  the  proposed  railroad 
does  not  cross  his  land,  would  be  doing  violence  to  plain 
common  sense.  I  think  he  comes  within  the  purview, 
spirit,  letter  and  intent  of  the  statute  which  requires  notice 
to  the  owners  and  occupants  of  lands  to  be  affected  by  a 
proposed  alteration  of  the  railroad.  This  has  not  beeq 
given  to  £eator.  The  statute,  in  directing  notice  to  be 
given  to  the  owners  or  occupants  of  land  to  be  affected  by 
any  one  proposed  change,  clearly  contemplates  but  one  com- 
mission for  that  change,  or  proposed  change ;  and  there- 
fore the  greater  necessity  that  its  strict  terms  shall  be 
i^omplied  with,  so  far  as  to  allow  all  the  persons  to  be 
affected  by  that  line  an  equal  opportunity  to  defend  and 
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protect  their  interests.  "We  can  hardly  conceive  of  a  case 
more  directly  affecting  a  person's  property  than  that  of 
having  a  railroad  constructed  up  to  the  door  of  his  house ; 
if  not  indeed  taking  the  house  itself,  and  thus  throwing, 
perhaps,  an  embankment  or  excavation  between  him  and 
the  highway.  K  we  sustain  this  report,  we  sanction  this  in- 
justice, without  giving  an  injured  party  his  day  in  court. 
This  the  statute  never  intended;  much  less,  the  consti- 
tution. 

I  do  not  choose  to  place  this  decision  on  the  ground  of 
the  omission  to  serve  notice  on  the  commissioners  of  high- 
ways, or  on  any  representative  of  the  public  who  have 
rights  in  the  highway.  Nor  do  I  intend  to  hold  to  the 
particular  limit  to  which  land  owners  may  be  affected. 
There  are  doubtless  remote  and  collateral  interests  of  laud 
owners  that  are  affected  by  every  location  of  a  road,  and 
by  every  change  of  such  road — such  as  that  of  increasing 
or  diminishing  their  values.  Such  cases,  where  no  portion 
of  the  property  is  taken,  cannot  be  supposed  to  be  within 
the  contemplation  of  the  statute  in  question.  The  bur- 
then of  proof,  in  this  case,  was  upon  the  petitioner.  His 
rights  to  a  change  in  the  location  were  put  upon  the  con- 
dition that  the  parties  to  be  affected  should  have  an  equal 
right  with  himself  to  be  notified,  and  to  appear  before  the 
commissioners,  to  defend  their  interests.  This  has  not 
been  done,  if  we  judge  by  the  case  as  presented.  K  we 
are  right  in  this  view,  then  it  is  not  important  to  review 
the  decisions  of  the  commissioners  in  admitting  or  reject- 
ing evidence  on  the  hearing ;  nor  whether  the  weight  of 
evidence  was  with  or  against  the  report  they  made.  They 
were  intelligent  men,  and  seem  to  have  acted  conscien- 
tiously and  fairly.  But  they  could  only  act  between  the 
parties  to  the  proceeding.  The  railroad  company  had  a 
right  to  demand  a  compliance  with  the  statute,  before  they 
could  be  compelled  to  change  their  route.     This  proposed 
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chaDge  broaght  Mr.  Keator  in  to  be  negotiated  with,  and 
tbey  put  themselves  upon  the  statute. 
The  result  is,  the  proceeding  must  be  reversed. 

Balcom,  J.  I  concur  in  the  conclusion  arrived  at  by 
brother  Pottbr,  for  these  reasons,  viz :  1.  Jurisdiction 
was  not  conferred  on  the  commissioners,  because  notice 
was  not  given  to  Keator.  2.  The  commissioners  erred  in 
rejecting  evidence  oflfered  by  the  Wallkill  Valley  Railroad 
Company.     (See  caie^folioa  51,  52,  53  and  56.) 

MiLLEB,  P.  J.  I  am  inclined  to  think  that  notice  will 
be  presumed  within  the  case  of  Wood  v.  Morehotue  (45  N.  T. 
368 ;)  and  that  the  evidence  offered  by  the  defendants 
was  not  material ;  for  if  the  evidence  had  been  given,  it 
would  not  operate  as  an  estoppel. 

Proceedings  reversed. 

[Third  Dbpabtmbnt,  Gbnbbal  Tbrx,  at  Albany,  March  6,  1872.    MiUerj 
F,  PoUer  and  Baleomf  JnsticeB.] 
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Eetro6pectiT6  statutes  are  not  forbidden  by  the  oonstitation,  in  cases  in  which 
they  do  not  impair  the  obligation  of  contracts,  or  partake  of  the  character 
of  ex  pott  facto  laws ;  and  snch  statutes  may  be  made,  by  express  language, 
to  have  that  effect.  Yet,  unless  they  are  so  expressed,  by  necessary  impli- 
cation, they  win  be  interpreted  otherwise,  and  so  that  they  shall  not  operate 
to  change  the  existing  state  of  things,  or  the  common  law. 

The  only  exception  to  this' rule  is,  that  the  doctrine  does  not  apply  to  remedial 
statutes ;  which  may  be  of  a  retrospective  nature,  provided  they  do  not 
impair  contracts  or  disturb  absolute  vested  rights,  and  only  go  to  confirm 
rights  already  existing,  and  are  in  furtherance  of  the  remedy,  and  add  to  the 
means  of  enforcing  existing  obligations. 

Even  remedial  statutes  are  not  excepted  from  the  general  rule,  except  in  those 
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cues  where  no  other  constmclion  can  be  given  without  leaving  the  enact- 
ment of  no  effect ;  or  where  such  a  retrospective  construction  is  a  necessary 
implication  from  the  language  employed. 
By  an  act  of  the  legislature  passed  in  April,  1871|  {Laws  of  1871,  eh,  695,  ^  6,) 
the  board  of  supervisors  of  any  county  in  the  state,  (except  New  York  and 
Kings,)  were  authorized  by  a  two-thirds  vote,  to  legalize  the  irregular  acta 
of  any  town  officer,  performed  in  good  faith,  and  within  the  scope  of  his 
authority ;  provided  such  legalization  should  be  recommended  by  the  county 
court  of  such  county,  and  to  correct  any  manifest  clerical  or  other  error  in 
any  assessments  or  returns  made  by  any  town  officer  to  such  board  of  super- 
visors, &c.  In  this  case,  the  county  Judge  of  Ulster  county,  assuming  to 
act  under  this  statute,  recommended  that  the  taxes  which  had  been  assessed 
against  the  relator  for  the  years  1866, 1867  and  1868,  be  refunded  to  her^ 
and  made  an  order  to  that  effect.  The  board  of  supervisors  refused  to 
refund  or  allow  such  taxes.  Held  that  the  statute  in  question  was  to  be 
held  as  protpeetitt  only ;  and  did  not  have  a  retro-active  effect,  so  as  to  in- 
clude taxes  assessed  prior  to  its  passage.  Order  granting  peremptory  man- 
damus reversed. 

• 

APPEAL  from  an  order  made  at  a  special  term,  grant- 
ing a  peremptory  mandamus,  directing  the  defendants 
to  refund  to  the  relator  her  taxes,  of  the  years  1866,  1867 
and  1868,  which  were  directed  or  recommended  by  the 
county  judge  of  the  county  of  Ulster,  under  the  statute 
of  1871. 

S.  Handy  for  the  appellant. 

M.  Schoonmakery  for  the  respondent 

By  the  Oourty  P.  Pottbr,  J.  This  proceeding  originated 
under  the  act  of  the  legislature  of  1871,  chapter  695,  enti- 
tled ''  An  act  to  amend  an  act  entitled,  ^  an  act  to  extcmd 
the  powers  of  boards  of  supervisors,  except  in  the  counties 
of  New  York  and  Kings,'  passed  May  11,  1869."      ^ 

By  the  5th  section  of  this  act,  as  amended,  the  board  of 
supervisors  of  any  county  (except  the  counties  of  New 
York  and  Kings)  are  authorized  by  a  vote  of  two-thirds 
of  all  the  members,  to  legalize  the  irregular  acts  of  any 
town   officer,  performed  in  good  faith,  and  within  the 
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scope  of  his  authority;  provided  such  legalization  shall  be 
recommended  by  the  county  court  of  such  county,  and  to 
correct  any  manifest  clerical  or  other  error  in  any  assess- 
ments or  returns  made  by  any  town  officer  to  such  board 
of  supervisors,  which  shall  properly  come  before  such 
board  for  their  action,  confirmation  or  review.  The 
county  judge,  in  this  case,  recommended  these  three 
years'  taxes  to  be  refunded  to  the  relator,  and  made  an 
order  to  that  effect  The  board  of  supervisors  refused  to 
refund  or  allow  such  taxes.  The  relator  applied  to  the 
Supreme  Court,  at  special  term,  for  a  mandamus  to  com- 
pel  their  payment,  and  the  special  term  granted  a  peremp- 
tory mandamus,  by  order;  from  which  order  the  present 
appeal  was  taken,  to  this  court. 

The  defendants  claim  that  the  statute  in  question  is 
only  prospective,  in  effect;  that  it  does  not  have  a  retro- 
active effect,  so  as  to  include  the  taxes  in  question. 

We  have  looked  at  the  adjudications  of  the  courts  upon 
the  interpretation  to  be  given  to  the  statute  in  question. 
There  is  nothing  in  the  terms  of  the  statute  itself  which 
necessarily  makes  it  retro-active  in  effect.  The  case,  there- 
fore, depends  entirely  upon  the  rule  of  construction  to  be 
applied  to  it. 

In  the  matter  of  The  Oliver  Lee  Bank,  (21  N.  7. 12,)  the 
court  recognize  the  rule  of  construction  laid  down  in  Diuih 
V,  Van  Kleeeky  (7  John,  477,)  to  be  the  true  rule.  They 
say,  by  that  and  other  cases,  the  courts  are  admonished 
to  avoid,  if  poaaiblej  such  an  interpretation  as  would  give 
fkstatute  a  retrospective  operation.  The  rule  as  laid  down 
by  Kent,  Ch.  J.,  in  Dash  v.  Van  Kleeek,  (7  John.  582,  583,) 
is  as  follows :  *'  We  are  to  presume,  out  of  respect  to  the 
law-givers,  that  the  statute  was  not  meant  to  operate  retro- 
spectively; and  if  we  call  to  our  attention  the  general 
sense  of  mankind  on  the  subject  of  retrospective  laws,  it 
will  afford  us  the  best  reason  to  conclude  that  the  legis- 
lature did  not  intend  to  set  so  pernicious  an  example." 
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He  farther  adds,  that  this  has  become  a  "principle  ven- 
erable for  its  antiquity  and  the  universality  of  its  sanction, 
and  is  acknowledged  as  an  element  of  jurisprudence." 
And  also,  that  "  this  is  a  principle  of  the  English  common 
law  as  ancient  as  the  common  law  itself;  and  that  a  stat- 
'  ute  even  of  its  omnipotent  parliament  is  not  to  have  a  re- 
trospective effect;"  and  he  cites  Bracton^  lib.  4,/.  228,  and 
Coke*9  Inst.  292. 

This  rule  was  applied  to  a  case  of  mandamus  against 
The  Board  of  SupervtBor$  of  Columbia  Country  (10  Wend. 
365,)  where  Chief  Justice  Savage  said :  '^  The  Revised 
Statutes,  like  all  others,  are  prospective  and  so  are  to  be 
construed,  unleee  oiherwue  expreesedy  or  unUse  they  cannot 
have  the  intended  operation  by  any  other  than  a  retrospective 
construction:*     {See  12  Wend.  490  ;  3  Barb.  306.) 

Among  other  provisions  of  the  Revised  Statutes  was  a 
new  one  applying  to  justices*  courts,  &c.,  as  follows: 
"Every  judgment  of  which  a  transcript  shall  be  filed  and 
docketed  as  herein  directed,  may  be  reviewed  by  scire 
faciaSy"  &c.  This  was  held  not  to  apply  to  judgments 
entered  prior  to  1830.  Johnson  v.  Buitelly  (2  Hill^  239.) 
Cowen,  J.,  said,  in  that  case,  "It  is  a  general  rule  that  a 
statute,  affecting  rights  and  liabilities,  should  not  be  so 
construed  as  to  act  upon  those  already  existing.  To  give 
it  that  effect,  the  statute  should,  in  terms^  declare  an  inten- 
tion so  to  act.  Here  it  does  not,  but  the  language  is  pros- 
pective."    {See  1  JK«,  335.) 

Retrospective  statutes  are  not  forbidden  by  the  constitu- 
tion, in  cases  in  which  they  do  not  impair  the  obligation 
of  contracts,  or  partake  of  the  character  of  ex  post  facto 
laws ;  and  such  statutes  may  be  made,  by  express  language, 
to  have  that  effect  Yet  unless  they  are  so  expressed,  by 
necessary  implication,  they  will  be  interpreted  otherwise, 
and  so  that  they  shall  not  operate  to  change  the  existing 
state  of  things,  or  the  common  law. 

The  only  exception  to  this  rule  is  that  referred  to  by 
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Chancellor  Kent,  (1  Com,  455,  2d  ed.,)  in  which  he  Bays : 
'^Bot  this  doctrine  is  not  understood  to  apply  to  reme- 
dial statutes,  which  mai/ be  of  a  retrospective  nature^  provided 
they  do  not  impair  contracts  or  disturb  absolute  vested 
rights,  and  only  go  to  confirm  rights  already  existing,  and 
in  furtherance  of  the  remedy,  and  adding  to  the  means  of 
enforcing  existing  obligations/'     As  authority  for  this  ex- 
ception, he  cites  Underwood  v.  LUh/y  (10  Serg.  dc  Bawle^ 
101 ;}  State  v.  StooUzfooe,  (16  id.  35 ;)  Bleakley  v.  F.  and  M. 
Bank,  (17  id.  64 ;}  Foster  v.  Ussex  Bankj  (16  Mass.  245 ;) 
Locke  V.  Dane,  (9  id.  360.)     I  have  taken  occasion  to  ex- 
amine these  several  cases,  in  their  order.    The  case  of 
Underwood  v.  Lillt/j  is  the  case  of  a  statute  confirming  judg- 
ments entered  up  under  a  defective  statue.    Duncan,  J., 
said:  ^'Such  an  act  impaired  no  contract— disturbed  no 
vested  right — ^and  was  free  from  the  odium  to  which  retro- 
spective  acts  are  generally   subject."     And  he  added : 
'^  Confirming  acts  are,  in  their  very  nature,  and  must  be, 
retrospective ;  the  words  will  admit  of  no  other  meaning." 
The  case  of  State  v.  StooUzfoos,  was  the  interpretation  of  an 
act  to  confirm  defective  acknowledgments  of  ddeds,  decided 
by  the  same  judge,  and  upon  the  same  reasons^-that  it 
was  intended,  from  its  very  nature,  to  apply  to  past  acts, 
and  that  unless  it  was  so  interpreted,  the  act  would  be 
without  force.     Bleakley  v.  Farmers  and  Mechanics^  Bank^ 
was  the  construction  of  an  act  providing  for  the  closing 
of  banking  institutions,  extending  the  time  of  their  corpo- 
rate existence,  and  ratifying  certain  acts  which  they  had 
no  power  to  perform.     The  court  say :  "  This  law  divests 
no  right,  but  removes  an  impediment  or  disability ;  it  ren- 
ders lawful  an  act  prohibited,  as  if  it  had  been  lawful  ab 
initio;  it  works  no  injustice,  infringes  no  man's  rights;  it 
impairs  no  contract,"  &c.     The  case  of  Foster  v.  Essex 
Bank^  in  Massachusetts,  is,  in  all  its  legal  features,  like 
the  f)receding  case  in  Pennsylvania.    It  was  held  that  such 
a  law  was  within  the  constitutional  power  of  the  legisla- 
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tnt^,  and  though  remedial  and  retrospective  in  one  sense, 
it  was  toot  retrospective  in  the  proper  sense ;  for  it  pro- 
vided for  a  fatnre  ezisten<3e,  and  confirmed  the  acts  of  the 
corporation  by  providing  a  remedy  for  correcting  mistakes, 
in  furtherance  of  justice.  The  base  of  Locke  v.  Dane,  was 
also  that  of  an  act  to  eonfirm  the  doings  of  certain  courts, 
and  other  public  bodies,  and  must,  from  its  terms,  refer  to 
retrospective  acts. 

In  all  such  cases,  th«  acts,  must,  of  necessity,  be  inter- 
preted retrospectively.  But  upon  the  authority  of  the 
cases  cited,  in  this  State  and  in  England,  unless  the 
act  contains,  in  terms  or  by  necessary  implication,  lan- 
guage af  intent  to  apply  retrospectively,  must  be  held  to 
apply  prospectively,  only. 

It  thus  appears,  from  the  cases  reviewed,  that  even 
remedial  statutes  are  not  excepted  from  the  general  rule, 
except  in  those  cases  where  no  other  construction  can  be 
given  without  leaving  the  enactment  of  no  effect ;  or  where 
such  a  retrospective  construction  is  a  necessary  implication 
from  the  language  employed.     This  is  not  such  a  case. 

In  view  of  the  cases  examined,  and  the  universality  of 
the  principle  settled  by  the  courts,  I  think  the  act  in 
question  is  to  be  held  as  prospective  only ;  and  that  the 
order  of  the  special  term  must  be  reversed,  with  (10  costs, 
and  the  motion  before  the  special  term  denied,  with  $10 
costs. 

[TuiBD  Dbpartmbht,  Gxhbbal  Tibm,  at  Albaoy,  March  5,  1872.  MUhr, 
F,  FatUr  and  Btdcomt  Jnsdcea.] 


ALBANY-MARCH,  1872.  $9 


Samubl  E.  Ltok  v9.  Bobbrt  Adds. 
Thb  Same  vt.  Randall  A.  Brown. 

In  the  case  of  an  obligation  which  can  be  eztingmshed  by  an  act  m  pttit  ■  roch 
as  payment— there  is  an  absolute  presumption  of  payment,  after  the  lapse 
of  twenty  years.  It  is  a  presumption  of  law,  and  can  be  rebutted  only  by 
some  positiTe  act  of  unequiTocal  recognition,  like  part  payment,  or  a  written 
admission,  or  at  least  a  clear  and  well  identified  verbal  promise  or  admission, 
intelligently  made,  within  the  period  of  twenty  years. 

There  is  also  another  presumption— a  presumption  of  Act,  or  more  properly, 
in  the  nature  of  evidence— which  can  be  drawn  by  a  jury  fhnn  the  circum- 
stances of  the  case,  m  Urn  than  Uemtff  ywm. 

But  when  the  obligation  can  be  extinguished  only  by  deed,  the  rule  is  differ- 
ent. In  that  case,  there  is  no  presumption  of  law  at  all ;  but  there  is  the 
the  same  presumption,  in  the  nature  of  evidence,  as  in  the  other  cases. 

It  is  a  presumption  to  be  drawn  from  all  the  circumstances  of  the  case;  but 
mere  loigth  of  time,  by  itself,  will  never  raise  it.  That  one  circumstance, 
of  itself,  is  insufficient ;  but  it  is  a  circumstanoe  from  which,  in  connection 
with  other  drcumstaoces,  the  satisfliction  of  the  obligation  may  be  found  by 
a  jury,  or  decreed  by  a  court  of  chancery. 

At  law,  if  there  has  not  been  a  verdict,  tiie  issues  are  sent  back,  to  be  tried 
before  a  jury.  In  chancery,  the  presumption  is  drawn  by  the  court,  from  all 
the  circumstances  of  the  case,  as  it  would  be  by  a  jury ;  and  not  as  a  pre- 
sumption of  law. 

When  the  relation  of  landlord  and  tenant  has  once  been  established,  under  a 
sealed  lease,  the  mere  circumstance  that  the  landlord  has  not  demanded  the 
rent,  cannot  justify  the  presumpUcAi  that  he  has  exiinguished  the  right  to  it 
by  a  conveyance. 

As  to  the  nature  of  the  relations  created  by  indentures  of  lease  of  lands,  in  fee, 
in  the  manor  of  Rensselaerwyck,  that  cannot  be  deemed  an  open  quesdon, 
in  this  State.  It  has  been  settled,  by  numerous  abjudications  upon  the  Van 
Rensselaer  leases,  in  the  Court  of  Appeals ;  where  it  has  been  held  that  such 
instruments  are  deeds  of  assignment,  leaving  no  estate,  reversion  or  possi- 
bility of  reverter  in  the  grantor ;  and  not  creating  a  rmi  tetviee.  But  they 
do  create  a  rmt  eharg$i  which  is  properly  styled  rent.    Per  P.  Pottbb,  J. 

They  create  the  relation  of  landlord  and  tenant ;  and  the  grantor's  interest  is 
an  hereditament,  descendible  and  hereditable. 

It  foUows,  that  any  release  of  the  rent  must  be  by  deed  *,  and  that  there  can 
be  no  presumption  of  payment,  arising  from  lapse  of  time. 

The  statement  to  the  contrary,  in  Z^on  v.  Chat$,  (61  Barb,  14,)  disapproved. 

That  case,  standing  alone,  as  authority  to  the  point  that "  there  would  seem  to 
be  no  distinction  between  the  covenants  in  this  instrument  and  other  sealed 
instruments,"  should  not  be  followed ;  especially  in  cases  where  the  grantees 
of  the  estate  have  accepted  their  conveyances  "mdff'iet  to  the  rmti  m  U#  m^" 
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m^  tomntiytmot;  which  unonnts  to  an  implied  coTenant  to  pay,  added  to  the 
proof,  or  admiwion,  that  soch  rent  had  not  heen  paid. 

Conrtt  can  draw  no  oondnrion  of  Umt  from  the  lapse  of  imm  dnring  which  rent 
has  remained  onpaid ;  but  any  presampUon  which  they  may  raise  most  be 
drawn  from  all  the  facts  and  drcnmstanoes  of  the  case  as  evidence,  in  the  • 
same  manner  in  which  a  jury  would  draw  inferences  of  fact. 

Where  premises  were  conveyed  to  the  defendant  by  C,  mii^tH  to  thi  rmU  thm 
dtttf  and  to  boeome  dtttf  to  Sttphom  Van  BmmUor  and  hk  A«rt  and  attipu; 
SM  that  by  receiying  his  title  subject  to  these  rents,  the  defendant  was 
estopped  from  denying  that  they  were  then  subsisting  liens  upon  the  prem- 
ises, and  that  the  covenants  to  pay  them  were  then  in  force. 

But  that  if  that  were  not  so,  there  was  at  least  an  explicit  admission,  in  writing, 
by  C,  his  grantor,  of  the  subsistence  of  the  covenant ;  and  that,  by  all  the 
authorities,  was  sufficient  to  rebut  the  presumption  of  extinguishment ;  even 
as  against  a  presumption  of  law. 

The  defendant,  by  the  deed  from  C,  acquired  only  an  estate  m  remainder^  sub- 
ject to  a  life  estate  in  M. ;  and  that  life  estate  was  conveyed  to  htm,  in  1860, 
by  a  deed,  tulff'eei  to  ths  Bome  eonditiom,  Edd  that  by  the  ordinary  rule,  the 
payment  of  the  rents  would  be  charged  upon  the  tenant  for  life,  and  there- 
fore the  defendant  did  not  become  obligated  to  pay  them,  until  he  received 
his  deed  from  M.  in  1860. 

JSMtf,  aUOf  that  the  lapse  of  time  from  which  a  presumption  of  payment  could 
be  drawn  must  date  either  from  C.'s  deed,  which  was  less  than  twenty  years ; 
or  fh>m  M.'s  deed,  which  was  but  twelve  years.  And  that  neither  was  suflS- 
cient,  without  other  special  circumstances. 

It  was  claimed  by  the  plaintiff  Ihat  any  presumption  of  a  release  was  rebutted 
by  proof  to  the  contrary ;  while  the  defendant  insisted  that  the  presumption 
did  not  in  the  least  depend  upon  the  truth  of  the  matter.  HM  that  the 
court  would  neither  throw  the  fact  that  no  release  had  been  given,  out  of  the 
account,  nor  allow  it  to  be  conclusive,  in  rebutting  the  presumption.  That 
that  fact  might  well  be  important  in  discovering  the  releasor's  intention ; 
and  that  the  court  ought  to  require  a  greater  lapse  of  time,  and  more  un- 
equivocal acts,  to  establish  the  presumption,  than  if  it  were  in  doubt  as  to 
whether  a  release  had  been  given  in  fact. 

flWtf,  obo,  that  if  the  case  were  examined  upon  the  theory  of  a  presumption  of 
fact,  even  with  the  proof  that  no  rent  had  been  claimed,  but  with  proof  to  a 
degree  of  certainty,  that  no  release  had  ever  been  given,  there  was  sufficient 
in  the  case  to  warrant  a  finding  of  the  referee  against  the  presumption  of  a 
release,  and  to  Justify  the  court  in  holding  that  no  such  presumption  arose 
fh>m  twenty-five  years'  lap^  of  time.  And  that  the  case  was  easily  disUn- 
guishable  from  the  cases  where  a  presumpUon  baa  been  held  to  arise  from 
the  peculiar  uid  special  circumstances  upon  which  the  presumption  might 
be  sustained. 

In  an  action  to  recover  rent  reserved  in  an  indenture  of  lease  executed  in  1794 
to  Abner  Bull,  it  appeared  that  in  1817,  and  previously,  the  premises  owned 
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by  the  defeDdant  were  part  of  a  farm  known  in  the  neighborhood  as  the 
"  Abner  Bull  farm,"  and  were  so  called  by  a  witness  who,  in  1817,  conveyed 
to  the  defendant's  grantor.  Seid  that  this  was  a  sufficient  identification  of 
the  premises ;  that  the  Abner  Ball  who  owned  the  farm  at  so  early  a  day, 

*  and  so  near  the  date  of  the  grant,  would  be  presumed  to  be  the  grantee  in 
the  indenture ;  and  in  the  absence  of  proof  that  he  owned  two  fisirms,  that 
the  one  called  by  his  name  would  be  presumed  to  be  the  same  one  conveyed 
to  him  by  the  indenture. 

Where  an  indenture  of  lease  appeared,  by  its  date,  to  be  seventy-seven  years 
old,  at  the  time  of  the  trial;  and  its  existence  was  traced  back  for  over 
twenty-five  years ;  and  during  that  time  it  appeared  to  have  been  in  the  pos- 
session of  the  grantor's  devisee  and  his  assigns,  who  were  its  proper  owners ; 
and  in  addition  to  this,  it  appeared  from  the  presumption  drawn  from  the 
evidence  of  a  former  owner,  that  the  grantee  under  the  indenture  owned  the 
premises  conveyed  by  it ;  U  was  held  that  this  was  sufficient  to  render  the 
indenture  admissible  in  evidence,  without  proof  of  possession  under  it. 

And  that  the  indenture,  if  admissible,  proved  the  seisin  of  the  grantor,  at  the 
Ume  of  its  date. 

APPEALS  by  the  defendants  from  judgments  entered 
upon  the  reports  of  referees. 

The  actions  were  brought  to  recover  rent  upon  lands 
alleged  to  be  held  under  two  indentures,  by  which  Stephen 
Van  Rensselaer  had  granted,  bargained,  sold,  released  and 
confirmed  the  premises  in  question,  'Ho  have  and  to  hold 
the  same"  unto  the  grantees  therein,  their  heirs  and  as- 
signs forever,  the  said  grantees,  their  '*  heirs  and  assigns, 
yielding  and  paying  therefor,  yearly,  unto  the  said  Van 
Bensselaer,  his  heirs  and  assigns,"  a  rent  certain ;  ''  which 
said  rent  the  said''  grantees  did  in  and  by  the  said  indent- 
ure, for  themselves,  their  ^' heirs,  executors,  administra- 
tors and  assigns,  covenant,  promise  and  agree  well  and 
truly  to  pay  to  the  said  Stephen  Van  Bensselaer,  his  heirs 
and  assigns,  at  the  days  and  place,  and  in  the  manner 
above  specified." 

The  grantee  in  the  case  first  above  entitled  was  one 
Young.  The  indenture  was  executed  on  the  22d  day  of 
August,  1805,  and  the  defendant  obtained  title  to  said 
premises  on  the  19th  day  of  October,  1842,  by  deed  re- 
ferring to  said  lease  and  expressed  to  be  subject  to  the  pay- 
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ment  of  the  rents  due  and  to  become  due  to  the  said 
Stephen  Van  Rensselaer,  his  heirs,  assigns  and  represent- 
atives. The  defendant's  title  was,  however,  subject  to  a 
life  estate  in  one  Merchant,  which  was  extinguished  in. 
1850  by  a  deed  from  said  Merchant  to  the  defendant,  con- 
veying Merchant's  interest  subject  to  the  payment  of  the 
said  rents,  precisely  as  in  the  deed  from  Cole  to  the  defend- 
ant It  does  not  appear  that  any  rent  had  ever  been  paid 
upon  this  indenture.  It  did  appear,  however,  affirmatively, 
that  none  had  been  paid  between  1811  and  1844,  and  that 
none  had  ever  been  paid  by  the  defendant,  or  demanded 
of  him.  It  also  appeared,  affirmatively,  that  no  release  or 
discharge  of  the  said  rent  had  been  given  from  1839,  down 
to  the  commencement  of  the  action. 

The  grantee  in  the  action  secondly  above  entitled  was 
one  Abner  Bull,  and  the  indenture  was  executed  on  the 
11th  day  of  March,  1794.  In  1817,  one  Edward  Carr  con- 
veyed to  one  Peleg  Carr  the  premises  now  owned  by  the 
defendant,  subject  to  a  rent  pertain  to  Van  Kensselaer. 
These  premises  were  a  part  of  what  was  then,  and  for  a 
long  time  had  been,  known  as  the  '^  Abner  Bull  farm ;" 
but  there  was  no  other  evidence  of  its  indeutification  with 
the  premises  described  in  the  indenture,  except  the  fact 
that  both  were  situated  in  the  same  township.  In  1839 
Peleg  Carr  and  wife,  by  a  conveyance  upon  the  back  of 
the  former  deed,  granted  to  the  defendant  all  their  ^'  right, 
title,  interest,  possession,  dower,  claim  and  demand,  to  the 
within  lands,  tenements,  hereditaments  and  premises,  as 
f4illy  and  amply  as  we  hold  the  same."  It  did  not  appear 
that  any  rent  had  ever  been  paid  upon  this  indenture;  but 
it  did  appear,  affirmatively,  that  no  rent  had  ever  been  paid 
by  the  defendant,  and  that  none  had  ever  been  demanded 
of  him.  It  also  appeared,  affirmatively,  that  no  release,  or 
discharge,  of  the  rent  had  been  given  since  1839. 

The  interest  of  Van  Rensselaer  in  both  these  indentures. 
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and  the  rents  accrued  upon  them,  and  unpaid,  had  passed 
to  the  plaintifl*  before  the  bringing  of  the  actions. 

Other  facts  will  appear  in  the  opinion.  .  This,  it  seems, 
was  the  second  trial,  in  both  actions.  Upon  the  former 
trial,  the  plaintiffs  had  judgment,  which  was  reversed  by 
the  general  term.  (See  Lyon  v.  Chaaey  51  Barb,  13.)  That 
case  and  the  present  ones  have  been  decided  upon  the 
same  opinion  on  the  second  trial.  The  referee  now  re* 
ported  in  favor  of  the  plaintifi',  in  both  cases^  and  the  de- 
fendants brought  these  appeals. 

TV.  A.  Beach  and  ^.  Oowen^  for  the  plaintiffs. 

A.  Bingham^  for  the  defendants. 

By  the  Courtj  P.  Potter,  J.  These  cases  were  formerly 
before  this  court  upon  the  following  statement  of  facts : 
*^  During  all  the  time  in  which  the  defendant  had  been 
an  owner  of,  or  connected  with,  the  premises,  from  1842 
down,  no  rent  on  the  said. indenture  had  been  elaimed^  or 
paid  by  the  defendant,  or  his  co-tenants.  That  this  suit 
was  commenced  on  the  12th  day  of  May,  1864."  And 
upon  this,  the  late  general  term  in  the  third  district  held, 
that  there  muit  be  the  presumption  of  a  release.  {See  Lyon  v. 
Chase,  51  Barb.  14.)  Upon  the  opinion  in  which  case  this 
suit  was  then  decided  by  the  general  term. 

The  difference  between  that  state  of  facts,  and  those  which 
now  appear,  is  in  the  want  of  proof  that  no  rent  has  been 
claimed ;  in  the  proof  that  there  has  in  fact  been  no  release; 
and,  in  the  first  of  the  above  entitled  cases,  there  is  a  differ- 
ence in  the  diminished  time  between  the  deed  to  the  defend- 
ant and  the  beginning  of  the  action,  from  that  during  which 
the  rent  appeared  to  have  been  unpaid,  upon  the  former 
appeal ;  and  also  in  the  effect  of  the  deeds  to  the  defendant. 

The  last  consideration  (if  the  case  was  correctly  decided 
before)  may  be  important.  If,  by  taking  his  title  to  the 
premises  subject  to  the  payment  of  the  rents  secured  by 
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this  indentare,  the  defendant  is  estopped  from  denying 
that  those  rents  were  valid  claims  upon  the  premises,  then 
it  becomes  entirely  immaterial  whether  the  rale  to  be 
applied  in  this  case  is  that  as  to  the  presamption  of  the  pay- 
ment of  an  instrument  of  debt^  or,  that  as  to  the  presamp- 
tion of  a  release  of  rent,  from  landlord  to  tenant;  because 
the  period  prior  to  the  commencement  of  this  action  was 
less  than  twenty  years. 

But  if  no  such  estoppel  was  effected  by  the  conveyance 
to  the  defendant,  then  other  and  different  questions  will 
arise.  It  will  be  necessary  to  ascertain  whether  the  rule 
as  to  the  presumption  of  payment  of  an  instri;iment  of 
debt  is  to  be  applied ;  and  if  not,  whether  there  is  here  a 
valid  presumption  of  a  release;  and  if  so^  whether  proof 
that  no  release  has,  in  fact,  been  executed  is  sufficient  to 
rebut  that  presumption. 

As  these  questions  will  neeeuarity  arise  in  the  second  of 
the  above  cases,  I  will  therefore  examine  them  first 

The  difference  as  to  the  rules  of  presumption,  as  I 
understand  it,  is  this.  In  the  case  of  an  obligation  which 
can  be  extinguished  by  an  act  in  pais — such  as  payment — 
there  is  an  absolute  presumption  of  payment,  after  twenty 
years.  It  is  a  presumption  of  law,  and  can  be  rebutted 
only  by  some  positive  act  of  unequivocal  recognition,  like 
part  payment,  or  a  written  admission,  or  at  least  a  clear 
and  well  identified  verbal  promise  or  admission,  intelli- 
gently made,  within  the  period  of  twenty  years.  There  is 
also  another  presumption — a  presumption  of  fact,  or,  more 
properly,  in  the  nature  of  evidence,  which  can  be  drawn 
by  a  jury  from  the  circumstances  of  the  case,  in  lee$  than 
twenty  yeare.  {Cheever  v.  Perley^  11  AUen^  587.  1  Oreenl. 
Ev.  §  39.  BoUe  v.  Ballman^  1  Yeatee^  584.  CotOe  v.  Payne^ 
3  Day,  289.  WinetanUy  v.  Savage,  2  MeCord's  Oh.  435. 
Ooldhawk  v.  Duane,  2  Wash.  C.  C.  323.  Blake  v.  Quash, 
3  McCord,  340,  343.  Henderson  v.  HamiUan,  1  Hall,  314. 
Jackson  v.  PraU,  10  John.  381.    Bander  v.  Snyder,  5  Barb. 
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63.)  But  when  the  obligation  can  be  extinguished  only 
by  deed,  the  rule  ie  different  In  that  case,  there  is  no 
presumption  of  law  at  all ;  but  there  is  the  same  presump- 
tion, in  the  nature  of  evidence,  as  in  the  other  cases.  It 
is  a  presumption  to  be  drawn  from  all  the  circumstances 
of  the  case ;  but  mere  length  of  time,  by  itself,  will  never 
raise  it.  That  one  circumstance,  of  itself,  is  insufficient ; 
but  it  is  a  circumstance  from  which,  in  connection  with 
other  circumstances,  the  satisfaction  of  the  obligation  may 
be  found  by  a  jury,  or  decreed  by  a  court  of  chancery. 
And  the  cases  upon  this  question  are  all  consistent  At 
law,  if  there  has  not  been  a  verdict,  the  issues  are  sent 
back,  to  be  tried  before  a  jury.  In  chancery,  the  pre- 
sumption is  drawn  by  the  court,  from  all  the  circumstances 
of  the  case,  as  it  would  be  by  a  jury;  and  not  as  a  pre- 
sumption of  law.  {WoocifaU,^7.  Bunn.  276.  IPhilEv. 
160,  ed,  of  1839.  Eldridge  v.  KnoU,  Cowp.  214.  Mayor  of 
Hull  V.  Homer,  Id.  102.  2  Burr.  1071.  Palmer  v.  WeUen- 
haUy  1  Oh,  Gas.  184.  Oollet  v.  Jaques,  Id,  120.  Boleter  v. 
Masiei/j  Bep,  Temp.  Finehj  241.  LivingBton,  v.  Livingston, 
4  John.  Gh.  287.)  This  last  case  is  in  point.  The  chan- 
cellor says,  at  page  292 :  ^^How  can  the  lapse  of  time  be 
brought  in  as  presumptive  evidence  of  payment  when  the 
defendant,  in  his  answer,  admits  the  original  covenant  16 
pay,  and  does  not  pretend  to  any  payment?''  In  Jackson 
V.  Davisj  (5  Gowen,  130,  131,)  the  court  say,  (page  131 :) 
"  When  the  relation  of  landlord  and  tenant  has  once  been 
established,  under  a  sealed  lease,  the  mere  circumstance 
that  the  landlord  has  not  demanded  the  rent  cannot  justify 
the  presumption  that  he  has  extinguished  the  right  to  it 
by  a  conveyance,"  &c.  (Cole  v.  Patterson^  25  Wend.  456, 
468.  Failing  v.  Schenck,  3  Hill,  345,  346.  Bailey  v.  Jack- 
son, 16  John.  211.     Tyler  v.  Heidom,  46  Barb.  462,  463.) 

The  question  as  to  whether  there  are  cases  in  which  an 
absolute  presumption  of  law  can  be  drawn,  will  be  de- 
termined, therefore,  by  considering  the  relations  which 
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were  created  by  the  indentures;  and  that  cannot  be 
deemed  an  open  question,  in  this  State.  It  has  been  set- 
tied  by  numerous  adjudications  upon  the  Van  Rensselaer 
leases,  in  the  Court  of  Appeals  ;  and  it  has  been  held  that 
such  instruments  are  deeds  of  assignment,  leaving  no 
estate,  reversion  or  possibility  of  reverter  in  the  grantor ; 
and  not  creating  a  rent  service.  {Depeyuter  v.  McMichaely 
6  N.  T.  507.  Van  Rennelaer  v.  Hays,  19  id.  68,  71,  76, 
83.  Van  Bemaelaer  v.  Denniaon,  35  id.  393,  399,  400.) 
But  they  do  create  a  rent  ehargty  which  is  properly  styled 
rent  (Cages  supra*  Also  Van  Rensselaer  v,  Ball^  19  N.  F, 
107.  Same  v.  Snyder ^  13  id.  299,  and  cases  eked  by  Sel- 
den,  J,)  That  they  create  the  relation  of  landlord  and 
tenant,  ( Van  Rensselaer  v.  Smith,  27  Barb.  104 ;  Same  v. 
Snyder,  supra;  Hunt  y.  Comstoch,  15  Wend,  665;  Depey^ 
ter  V.  MeMichael,  supra;  Tyler  v.  Heidom,  46  Barb.  450 ;) 
and  that  the  grantor's  interest  is  an  hereditament,  de-^ 
Bcendible  and  hereditable.  (  Van  Rensselaer  v.  Hays,  supra^ 
Same  v  Read,  26  N.  Y.  558.  Tyler  v.  Heidom,  supra^ 
Nieoll  V.  N.  T.  and  Erie  R.  R.  Co.,  12  N.  Y.  131,  132.)  It 
follows  that  any  release  of  the  rent  must  be  by  deed ;  and 
that  there  can  be  no  presumption  of  payment,  in  law,  from 
lapse  of  time. 

I  am,  therefore,  constrained  to  dissent  from  Justice 
Ingalls'  statement,  in  Lyon  v.  Chase,  (51  Barb.  14,)  to  the 
contrary  effect,  viz :  That  *^  there  would  seem  to  be  no  dis- 
tinction  between  the  covenants  contained  in  the  instru- 
ment in  question  and  other  sealed  instruments,  so  far  as 
the  presumption  of  payment  or  extinguishment  is  con- 
cerned." That  remark  of  the  learned  judge  appears  to 
me  to  have  been  founded  upon  a  misconception  of  the 
case  of  Van  Rensselaer  v.  Dennison,  (eupra,)  to  which  he 
refers.  That  case,  it  is  true,  holds  an  instrument  like  this 
indenture  to  be  a  deed  of  assignment,  and  not  a  lease. 
So  had  all  the  previous  cases.  But  it  evidently  was  not 
intended,  by  simply  stating  this  proposition,  to  overrule 
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all  the  previoas  decisions,  as  to  the  ttattis  of  the  grantor ; 
and  that  very  clearly  appears  from  the  opinion  of  the 
court,  at  page  400,  where  it  is  stated  that,  nevertheless, 
such  an  instrument  creates  a  rent  charge^  which  is  an  here- 
ditament, devisable  and  assignable. 

The  case  of  Lyon  v.  Oha%e^  standing  alone,  as  authority 
to  the  point  that  ^Hhere  would  seem  to  be  no  distinction 
between  the  covenants  in  this  instrument,  and  other  sealed 
instruments,"  it  will  not  do  to  follow;  especially  in  cases 
where  the  grantees  of  the  estate  have  accepted  their  con- 
veyances '' subject  to  the  rents  in  the  original  amveyaneej* 
which  amounts  to  an  implied  covenant  to  pay,  added  to 
the  proof,  or  admission,  that  such  rent  had  not  been  paid. 
Indeed,  it  is  in  conflict  with  an  opinion  in  the  same  court, 
in  Tyler  v.  ffeidomy  per  HoaBBOOM,  J.,  (46  Barb.  463.) 
The  only  cases  Where  presumption  is  allowed,  is  a  pre- 
sumption to  be  found  from  eztrinsic  faetSj  (not  of  law,)  such 
as  in  the  case  of  Livingston  v.  Limngston^  (4  John  Oh, 
294,)  distinguished  from  the  same  title,  in  the  case  next 
preceding  it,  page  287,  in  the  same  volume.  In  that  case, 
the  original  conveyance  contained  a  reservation  of  rent, 
but  no  rent  had  been  claimed  or  demanded  for  forty-four 
years,  which  was  from  the  beginning.  The  lessor  never 
demanded  or  received  rent;  his  son,  who  inherited,  never 
received  or  demanded  any ;  and  the  grandson,  who  also 
inherited,  never  received  or  demanded  rent.  The  estate 
was  in  possession  of  infant  heirs,  and  the  original  lease 
and  counterpart  were  lost ;  and  no  affidavit  of  its  loss  pro- 
duced. The  chancellor  held  that  the  facta  authorized  the 
presumptian  of  a  release  or  extinguishment.  Strong  excep- 
tional cases  of  this  kind  are  to  be  found,  where,  from 
factSj  a  presumption  may  be  found.  I  think  the  distinc- 
tion between  presumptions  of  law,  and  presumptions  that  * 
may  be  drawn  from  facts  to  be  established  on  a  trial,  is 
clear,  and  (with  great  respect)  must  have  been  overlooked 
by  the  learned  judge,  in  Lyon  v.  Chase. 
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The  result  is  that  we  can  draw  uo  conclusion  of  law 
from  the  lapse  of  time  during  which  the  rent  has  remained 
unpaid ;  but  any  presumption  which  we  may  raise  must 
be  drawn  from  all  the  facts  and  circumstances  of  the  case 
as  evidence^  in  the  same  manner  in  which  a  jury  would 
draw  inferences  of  fact.  Lapse  of  time  is,  doubtless,  a 
circumstance,  and  perhaps  a  strong  one,  to  be  used  as  evi- 
dence^ in  raising  such  a  presumption ;  but  is,  of  itself,  not 
at  all  conclusive,  and  unless  of  great  extent,  perhaps  not, 
ordinarily,  sufficient.  It  is  necessary,  therefore,  to  look 
into  the  facts  of  the  cases. 

The  first  entitled  case  is  quite  plain.  It  appears  that 
the  premises  in  question  were  conveyed  to  the  defendant 
by  one  Cole,  nJjject  to  the  rente  then  due  and  to  become  due^ 
to  Stephen  Van  Reneeelaer  and  his  heire  and  ciesigne.  This 
conveyance  was  executed  on  the  19th  day  of  October, 
1842.  I  hold,  upon  the  authority  of  Freeman  v.  Auld,  (44 
N.  Y.  50,)  that  by.receiving  his  title  subject  to  these  rents, 
the  defendant  is  estopped  from  denying  that  they  were 
then  subsisting  liens  upon  the  premises,  and  that  the  cov- 
evants  to  pay  them  were  then  in  force.  But,  if  that  be 
not  so,  here  is  at  least  an  explicit  admission,  in  writing, 
by  Cole,  his  grantor,  of  the  subsistence  of  the  covenant ; 
and  that,  by  all  the  authorities,  is  sufficient  to  rebut  the 
presumption  of  extinguishment,  even  as  against  a  pre- 
sumption of  law.  {Oheever  v.  Perky ^  11  AUen^  587. 
1  Gofcen  dk  HiU's  Notee,  317,  ed.  of  1839.)  And  the  de- 
fendant acquired  only  Cole's  title.  But  it  appears,  further, 
that  the  defendant,  by  the  deed  mentioned,  acquired  only 
an  estate,  in  remainder  subject  to  a  life  estate  in  one  Mer- 
chant; and  that  this  life  estate  was  conveyed  to  him,  in 
1850,  by  a  deed  subject  to  the  same  conditions.  By  the  or- 
dinary rule,  the  payment  of  the  rents  would  be  chiw*ged 
upon  the  tenant  for  life,  and  therefore  the  defendant  did 
not  become  obligated  to  pay  them,  until  he  received  his 
deed  from  Merchant,  in  1850.     And  in  this  case,  that  deed 
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would  have  had  the  Bame  effect  as  has  already  been 
ascribed  to  the  deed  from  Cole.  Be  this  as  it  may,  the 
lapse  of  time  from  which  the  presumption  has  been  sought 
to  be  drawn  must  date  either  from  Cole's  deed,  or  Mer- 
chant's deed.  In  the  latter  case,  there  is  but  twelve  years ; 
in  the  former,  there  is  less  than  twenty  years;  but  neither 
is  sufficient,  without  other  special  circumstances,  such  as 
this  case  does  not  disclose. 

The  judgment  in  the  first  of  the  above  cases  must  there- 
fore be  affirmed. 

The  other  case  will  present  more  difficulty.  The  effect 
which  has  been  given  to  Cole's  and  Merchant's  deeds  can- 
not be  here  ascribed  to  Carr's  deed  to  the  defendant  Brown, 
because  although  that  deed  is  drawn  upon  the  back  of, 
and  refers  to,  the  former  deed,  which  expressly  conveyed 
the  premises  subject  to  the  rents,  still  it  does  not  perpet- 
uate that  condition.  On  the  contrary,  it  purports  to  con- 
vey aU  Oarr'$  inUresty  without  in  the  least  disclosing  what 
that  may  be,  and  refers  to  the  former  deed  only  for  a  de- 
scription of  the  premises.  Nan  eonstat,  as  &r  as  the  deed 
to  the  defendant  is  concerned,  but  what  Carr  might  have 
obtained  a  release  of  the  rents  prior  to  1839,  and  then  the 
defendant  would,  by  that  deed,  have  taken  the  land  free 
of  the  burthen. 

The  case  then  stands  thus :  The  deed  to  Carr  shows 
that  in  1817  the  rent  was  a  subsisting  obligation,  and  Carr 
was  personally  bound  to  pay  it  From  that  time  until 
1839  it  does  not  appear  that  any  rent  was  paid ;  neither 
does  it  appear  that  the  rent  was  not  paid ;  nor  that  any 
release  or  discharge  was  given.  From  1839  to  the  bring- 
ing of  this  action — a  period  of  twenty-five  years — ^it  ap- 
pears affirmatively  that  no  rent  has  been  paid ;  and  that 
none  had  been  demanded  of  the  defendant;  but  on  the 
other  hand,  it  is  shown  that  no  release  or  discharge  has 
been  given. 

As  to  the  first  period,  I  am  inclined  to  think  that  from 
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the  ordinary  legal  presumptions  of  continuance  of  a  fact 
once  proved,  and  the  special  adjudications,  the  relations 
of  landlord  and  tenant,  once  proved,  will  be  presumed  to 
continue;  though  a  presumption  of  the  payment  of  the 
rent  might  probably  be  drawn.  But  as  I  cannot  find  any 
adjudged  case  which  specially  establishes  that  doctrine,  I 
will  at  present  lay  it  out  of  account.  I  think,  however, 
that  the  case  of  Tyler  v.  Seidom^  (46  Barb.  461,)  must  con- 
trol us  in  disregarding  that  period ;  and  as  I  cannot  find 
a  case  where  the  presumption  has  been  drawn  in  which, 
the  fact  of  non-payment  was  not  affirmatively  proved,  as 
a  question  of  fact,  I  am  the  more  inclined  to  bow  to  its 
authority  and  act  upon  it.  Our  consideration  will,  there- 
fore, be  limited  to  the  remaining  period  of  twenty-five  years. 
It  is  claimed  by  the  plaintiff  that  any  presumption  of  a 
release  is  rebutted  by  this  :  that  the  fact  is  proven  to  have 
been  otherwise.  The  defendant,  on  the  other  hand,  in- 
sists that  the  presumption  does  not  in  the  least  depend 
upon  the  truth  of  the  matter.  The  adjudged  cases  upon 
this  question  are  not  as  satisfactory  as  could  be  desired. 
In  Hillary  v.  Waller,  (12  Ves,  239,)  it  is  said  by  the  master 
of  the  rolls,  (p.  252,)  and  by  the  lord  chancellor,  (p.  266,) 
that  *' presumptions  do  not  always  proceed  upon  a  belief 
that  the  thing  presumed  has  actually  taken  place."  But 
^^  it  is  because  there  are  no  means  of  creating  belief,  or  dis- 
belief, that  such  general  presumptions  are  raised  upon  sub- 
jects of  which  there  is  no  record  or  written  muniment." 
But  this  is  by  no  means  saying  that  you  can  presume  di- 
rectly in  the  face  of  your  belief.  Again,  Lord  Mansfield's 
remark  in  Eldridge  v.  Knotty  (eupray)  that  '*  a  grant  is  pre- 
sumed, for  the  purpose  of  quieting  the  possession,"  has 
been  extensively  quoted,  and  is  referred  to  here  as  au- 
thority, by  the  defendant.  But  Eldridge  v.  Knott  proves 
too  much  for  the  defendant's  case.  Though  Lord  Mans- 
field did  make  the  remark  ascribed  to  him,  as  to  the  quiet- 
ing of  possession,  in  certain  cases,  he  also  added  as  follows*: 
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"  But  in  this  case  there  is  mere  length  of  time  (37  yeare) 
which,  barelf/  as  such^  ought  not  to  be  received  as  a  bar ; 
and  if  so,  the  case  stands  without  a  pretense  for  supposing 
a  release  or  extinguishment."  And  Ashton,  J.,  in  the  same 
ease,  said:  '^A  presumption  from  mere  length  of  time 
which  is  to  support  a  right,  is  very  different  from  a  pre- 
sumption to  defeat  a  right."  There  the  presumption  was 
claimed  to  defeat  the  landlord's  right  to  the  rent ;  and 
Baron  Eyre  had,  on  the  trial,  left  it  to  the  jury  as  a  factj 
whether,  from  an  acquiescence  for  thirty-sSven  years,  they 
would  not  presume  a  release  or  extinguishment.  The 
jury  found  it  was  released  or  extinguished;  and  the  court 
reversed  the  judgment  These  views  of  the  judges  were 
cited  with  approbation,  in  our  Supreme  Court,  in  Jackson 
V.  DaviSy  (5  Cowen^  132.) 

But  the  case  before  us  is  not  a  case  where  the  possession 
would  be  quieted,  because,  (as  was  observed  by  the  late 
Supreme  Court,  in  Jackson  v.  Davis,  6  Oowen,  132,)  "  the 
defendant's  possession  as  tenant  is  not  inconsistent  with 
the  plaintiff's  title."  It  cannot  be  denied,  however,  that 
many  cases  have  been  decided  upon  the  presumed  intention 
of  the  party  who  is  to  be  supposed  to  have  given  the  re- 
lease ;  and  this  ground  of  presumption  is  very  clearly 
stated  by  Chancellor  Kent  in  the  case  of  Oiles  v.  Baremare, 
(5  John.  Ch.  550.)  Although  that  was  a  case  where, 
as  appears  from  its  factSy  the  presumption  applied  was  one 
in  the  nature  of  evidence  drawn  by  the  court  from  the 
intention  of  the  party.  The  case  of  Jackson  v.  Welden^ 
(3  John.  283,  290,)  proceeds  upon  the  ground  of  estoppel, 
by  long  acquiescence  with  knowledge  of  the  adverse  claim. 
These  cases,  if  they  give  any  support  to  the  defendant's 
position,  must  stand  upon  the  ground  of  .the  right  to  pre- 
sume a  release  simply  because  of  the  party's  having  en- 
tertained the  intention  of  giving  one  to  be  inferred  from 
his  knowledge  of  his  rights,  and  sitting  still  without  assert- 
ing them,  and  permitting  others  to  acquire  interests  and 
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consider  themselves  the  owners  of  property.  If  this  be  a 
good  ground,  then  jast  as  soon  as  the  intention  is  estab- 
lished, the  fact  as  to  whether  the  release  was  actually 
given,  becomes  entirely  immaterial.  But,  on  the  other 
hand,  this  is  entirely  opposed  to  the  very  rule  under  which 
we  must  draw  the  presamption,  if  we  draw  it  all.  K  ive 
are  right  in  our  views  of  the  law,  it  must  not  be  forgotten 
that  in  this  case  we  cannot  draw  a  presumption  of  law, 
but  only  a  presumption  in  the  nature  of  evidence.  Evi- 
dence of  what?  The  adjudged  cases  answer;  evidence 
that  the  release  has  been  given ;  evidence  that  it  has  not, 
if  of  equal  strength,  will  clearly  destroy  it  And  when 
the  evidence  to  the  negative  is  conclusive,  it  must  be 
stronger  than  any  which  can  be  presumed  to  the  contrary. 
Again ;  all  the  cases  hold  that  a  clear  acknowledgment  by 
the  party  claiming  the  presumption  will  rebut  it,  even 
when  it  is  one  of  law.  But  if  the  sole  ground  be  the  in- 
tention of  the  one  against  whom  the  presumption  is  raised, 
how  can  the  admission  of  any  one  else  efiect  that?  I  think 
that  we  must  strike  a  middle  course,  and  neither  throw 
the  fact  that  no  release  has  been  given,  out  of  the  account, 
nor  allow  it  to  be  conclusive  in  rebutting  the  presump- 
tion. That  fact  may  well  be  important,  in  discovering  the 
releasor's  intention.  And  I  apprehend  that  we  ought  to 
require  a  greater  lapse  of  time,  and  more  unequivocal  acts, 
to  establish  the  presumption,  than  if  we  were  in  doubt  as 
to  whether  a  release  had  been  given  in  fact 

On  the  former  appeal,  in  these  actions,  in  the  general 
term,  the  presumption  of  release  was  drawn  after  twenty- 
two  years  of  non-payment,  when  it  appeared  not  only  that 
no  rent  had  been  demanded,  but  that  none  had  been 
claimed.  That  appears  to  be  the  only  instance  to  be 
gathered  from  the  reported  authorities,  when  such  a  pre- 
sumption has  been  drawn  in  less  than  thirty  years ;  and 
that  with  other  circumstances  to  aid  it.  And  if  we  ex- 
amine this  case  upon  the  theory  of  a  presumption  of  fact, 
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even  with  the  proof  that  no  rent  has  been  claimed,  but 
with  proof  to  a  degree  of  certainty  that  no  release  has 
ever  been  given,  there  is  sufficient  in  the  case  to  warrant 
the  finding  of  the  referee,  and  to  justify  us  in  holding 
that  no  presumption  arises,  of  a  release,  from  twenty-five 
years'  lapse  of  time ;  and  that  this  case  is  easily  distin- 
guished from  the  cases  where  a  presumption  has  been  held 
to  arise  from  the  peculiar  and  special  circumstances  upon 
which  the  presumption  may  be  sustained. 

It  remains  t6  examine  the  minor  questions  raised  by  the 
defendant,  in  his  argument 

First,  he  claims  that  there  is  no  proof  that  these  are  the 
same  premises  conveyed  by  the  indenture  reserving  rent. 
It  appears  that  this  indenture  was  executed  in  1794,  to 
AbnerBolL  That  in  1813,  and  previously,  the  premises 
owned  by  the  defendent  were  part  of  a  farm  known  in  the 
neighborhood  as  the  "  Abner  Bull  farm."  They  were  so 
called  by  the  witness  Carr,  who,  in  1817,  conveyed  to 
the  defendant's  grantor.  The  question  on  this  point  is, 
whether  this  is  a  sufficient  identification.  The  deed  from 
Carr  will  not  help  us  any,  because  its  description  does  not 
at  all  correspond  with  that  in  the  original  indenture,  ex- 
cept that  it  appears  that  the  lands  conveyed  are  situated 
in  the  same  township. 

It  is  an  established  rule  that  persons  of  the  same  name 
will  be  presumed  to  be  the  same  person,  at  least  until  it 
appears  that  there  are  two  persons  bearing  that  name. 
(2  Cowen  d  HilV%  Notes,  ed.  of  1839,  />.  130.) 

With  considerable  hesitation,  I  have  come  to  the  con- 
clusion, in  the  absence  of  special  authority  either  way, 
that  the  same  rule  should  be  applied  to  parcels  of  land 
owned  by  the  same  person.  The  Abner  Bull  who  owned 
this  farm  at  so  early  a  day,  and  so  near  the  date  of  the 
grant,  will  therefore  be  presumed  to  be  the  grantee  in  the 
indenture.  And  in  the  absence  of  proof  that  he  owned 
two  farms,  the  one  called  by  his  name  will  be  presumed 
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to  be  the  same  one  conveyed  to  him  by  the  indenture.' 
This  is,  perhaps,  slender  evidence  upon  which  to  sustain 
the  identity.  But  in  ascertaining  facts  relating  to  the  an- 
cient possession  and  claim  of  lands,  courts  will  both 
receive  and  give  effect  to  evidence  which  would,  for  other 
purposes,  be  inadmissible  and  inconclusive  if  offered  to 
prove  events  occurring  within  the  period  of  the  memory 
of  living  witnesses. 

The  defendant  further  claims  that  the  indenture  should 
not  have  been  admitted  in  evidence,  because  there  was  no 
proof  of  possession  under  it.  Under  the  decisions,  that 
does  not  appear  to  be  necessary.  It  is  said  that  if  a  deed 
appears  to  have  been  in  existence  for  thirty  years,  and 
during  that  time  to  have  been  in  the  properTustod^  it  is 
sufficient  if  something  is  shown,  in  addition,  tending  to 
establish  the  authenticity  of  the  instrument  ^^If  pos- 
session has  accompanied  tho  deed  for  that  length  of  time, 
that  is  enough.  If  not,  other  circumstances  may  be  re- 
sorted  to,  for  the  |)urpose  of  raising  the  necessary  presump- 
tion in  favor  of  the  deed."  {Olark  v.  OwenSj  18  N.  T.  437.) 
It  is  also  said  that  ^'a  deed  appearing  to  be  of  the  age  of 
thirty  years  may  be  given  in  evidence  without  proof  of 
execution,  if  such  an  account  be  given  of  it  as  may,  under 
the  circumstances,  be  reasonably  expected,  and  will  afford 
the  presumption  that  it  is  genuine."  (Unders  v.  Stembergh^ 
1  Keyes^  268.  Jaclc%on  v.  Larowayj  3  John,  Oa%,  288.  Hew- 
lett  V.  Goeky  7  Wend,  371.  Bogardus  v.  TMnity  Churchy 
4  Sandf,  Oh,  633.)  This  indenture  appears,  by  its  date,  to 
have  been  seventy-seven  years  old,  at  the  date  of  the  trial. 

Its  existence  is  traced  back  for  over  twenty-five  years, 
and  during  that  time  it  appears  to  have  been  in  the  pos- 
session of  the  grantor's  devisee  and.  his  assigns,  who  were 
its  proper  owners.  In  addition  to  this,  ft  appears  by  the 
presumption  already  drawn  from  Garr's  evidence  that  the 
grantee  under  the  indenture  owned  thek|)remises  conveyed 
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l>y  it.  I  am  of  the  opinion  that  that  is  sufficient  to  render 
it  admissible  within  the  rules  of  the  cases  already  cited. 

The  defendant's  claim  that  Van  Rensselaer  is  not  proved 
to  have  been  seised,  at  the  date  of  the  indenture,  is  not  ten- 
able. The  indenture,  if  admissible,  proves  the  seisin. 
(1  Oreenl  Ev.  §§  141,  144.) 

For  these  reasons,  I  am  of  the  opinion  that  both  judg- 
ments should  be  affirmed,  with  costs. 

Judgments  affijmed, 

[Thibd  Dbpabtmbht,  Obhbbal  TbbMi  at  Albany,  March  5,  1872.    Mitt$r^ 
P.  FtitUr  and  Parker^  Jastices.] 


Thb  Pbople  op  the  State  of  New  York,  ex  rel.  Roswell 
Beardsley  and  others,  v%.  Miles  Van  Valkbnbueoh, 
County  Judge  of  Tompkins  county. 

A  coanty  judge  has  no  authority  to  proceed,  under  the  act  of  May,  18, 1869, 
(X«w«  of  1869,  eh.  907,)  to  bond  a  town  in  aid  of  the  construction  of  a  rail- 
road, except  in  proceedings  to  aid  a  valid  corporation.  The  legal  existence 
of  the  corporation,  as  such,  is  a  Jurisdictional  fact. 

The  act  of  1860,  authorizing  the  formation  of  railroad  corporations,  {LawB  of 
1860,  ch,  140,)  under  which  articles  of  association  purported  to  luwre  been 
filed  and  a  corporation  organised,  requires  that  articles  of  association  shall 
state  *'  the  name  of  each  county  in  this  State,  through,  or  into  which,"  the 
railroad  "  is  made,  or  intended  to  be  made."  In  the  articles  of  association 
produced  before  a  county  judge,  in  proceedings  under  the  act  of  1869,  this 
particular  was  omitted.  EHd  ihaX  the  court  could  not  take  judicial  notice 
of  distances,  and  hold,  in  the  absence  of  the  positive  statement  required  by 
the  statute,  that  this  omission  was  not  material. 

Mtldy  aUot  that  the  case  did  not  show  that  a  valid  charter  was  produced  before 
the  county  judge ;  and  that  this  point  was  material  to  the  question  of  his 
Jurisdiction. 

In  proceedings  under  the  act  of  1869,  to  bond  a  town  in  aid  of  the  construc- 
tion of  a  railroad,  the  petition  must  direct  whether  it  is  in  tioekt  or  in  Umtkt 
that  the  money  to  be  raised  shall  be  invested. 

Where  the  petition  "  desired  "  that  a  town  should  create  and  iB9ue  its  bonds 
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to  the  amount  of  $75,000,  "  and  to  invest  the  same,  or  the  proceeds  thereof, 
in  the  stock,  or  bonds,  or  both,"  of  a  specified  railroad  company ;  Bdd  that 
the  petition  was  defective  and  irregular ;  -  was  not  a  compliance  with  the 
statute ;  and  did  not  confer  Jurisdiction  on  the  county  Judge. 

In  such  proceedings  the  burden  of  showing  that  a  majority  of  the  tax-payers 
have  signed  the  petitions  is  upon  the  petitioners.  There  is  no  presumption 
to  be  indulged,  that  public  officers  have  done  their  duty ;  but  every  step  in 
the  proceeding  must  be  proved  to  be  within  the  powers  conferred  by  the 
statute. 

The  county  judge  acquires  his  Jurisdiction  to  make  his  orders,  in  these  cases, 
from  the  statute ;  and  can  act  only  by  virtue  of  the  authority  so  conferred. 

THIS  case  comes  op  upon  certiorari  to  the  county  judge  of 
Tompkins  county,  to  review  an  order  made  by  him  on 
the  20th  March,  1871,  adjudging  that  a  petition  to  bond 
the  town  of  Lansing,  in  said  county,  was  in  due  form,  and 
was  duly  signed  and  executed ;  that  the  petitioners  con- 
stituted and  represented  a  majority  of  the  tax-payers  of 
said  town,  as  shown  by  the  last  preceding  tax  list,  or 
assessment  roll  of  said  town  ;  and  that  the  said  petitioners 
represent  a  majority  of  the  taxable  property  upon  said  last 
preceding  tax  list  or  assessment  roll.  The  petition  or 
petitions  were  in  the  following  form  : 

*^  The  petition  of  the  undersigned,  residents  and  others, 
t  and  whose  names  appear  upon  the  tax  list  and  assessment 
roll  of  the  town  of  Lansing,  in  said  county,  as  owning  or 
representing  certain  taxable  property  in  the  corporate  limits 
of  said  town,  respectfully  shows,  that  the  said  petitioners 
desire  that  the  said  town  of  Lansing  shall  create  and  issue 
its  bonds  to  the  amount  of  $75,000,  and  to  invest  the  Barney 
or  the  proceecU  thereof ^  in  the  stock  or  bonds j  or  both^  of  the 
OatfUffa  Lake  Railroad  Oo.,  in  pursuance  of  an  act  of  the 
legislature  of  the  State  of  New  York,  entitled  *  An  act  to 
amend  an  act  to  authorize  the  formation  of  railroad  corpo- 
rations, and  to  regulate  the  same,  passed  April  2d,  1850, 
so  as  to  permit  municipal  corporations/  &c.,  passed  May 
18th,  1869,  (Laws  of  1869,  ch.  907 ;)  and  in  furtherance  of 
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the  objects  of  said  act  we  have  hereunto  signed  onr  names, 
at  the  said  town  of  Lansing/'  &c. 

The  material  facts  are  sufficiently  stated  in  the  opinion. 

A.  J.  Parker^  for  the  relator. 

■ 

J.  JR.  Ooxj  for  the  respondents. 

By  the  Court,  P.  Potteb,  J.  The  county  judge  acquires 
his  jurisdiction  to  make  his  orders,  in  these  cases,  from 
the  statute,  and  can  only  act  by  virtue  of  the  authority  so 
conferred.  The  first  step  he  is  authorized  to  take,  is  by 
virtue  of  a  provision  of  chapter  907,  of  the  laws  of  New 
York,  passed  in  1869,  which  is  as  follows : 

Section  !•  "  Whenever  a  majority  of  the  tax-payers  of 
a  municipal  corporation  in  this  State,  whose  names  appear 
upon  the  last  preceding  tax  list  or  assessment  roll  of  said 
corporation  as  owning  or  representing  a  majority  of  the 
taxable  property  in  the  corporate  limits  of  said  corpora- 
tion, shall  make  application  to  the  county  judge  of  the 
county  in  which  such  corporation  is  situated,  by  petition 
verified  by  one  of  the  petitioners,  setting  forth  that  they 
are  such  a  majority  of  tax-payers,  and  represent  such  a 
majority  of  taxable  property,  Und  that  they  desire  that  such 
municipal  corporation  shall  create  and  issue  its  bonds  to  an 
amount  named  in  such  petition,  (but  not  to  exceed  twenty 
per  cent  of  the  whole  amount  of  taxable  property  as  shown 
by  said  tax  list  and  assessment  roll,)  and  invest  the  same, 
or  the  proceeds  thereof,  in  the  stock  or  tonds  (as  said  petition 
may  direct)  of  such  railroad  company  in  this  State  as  may 
be  named  in  said  petition,  it  shall  be  the  duty  of  said 
county  judge  to  order,"  Ac. 

Section  2.  *^  It  shall  be  the  duty  of  the  said  judge,  at 
the  time  and  place  named  in  the  said  notice,"  (the  notice 
he  is  required  to  give,)  ^^to  proceed  to  take  proof  as  to  the 
fiaid  allegations  in  said  petition  "  &c.,  ^'  and  if  it  shall  ap- 
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pear  Batisfactorily  to  him"  &c.,  he  shall  so  adjudge  and  de- 
termine, and  cause  the  same  to  be  entered  of  record/'  &c. 

If  it  shall  be  adjuged,  that  the  allegations  in  the  petition 
are  sufficiently  established,  it  is  then  made  the  duty  of  the 
county  judge,  by  section  3  of  said  act,  to  appoint  and  com- 
mission three  persons,  who  shall  be  freeholders,  residents 
and  tax-payers  within  the  limits  of  such  town,  or  munici- 
pality, to  be  commissioners  for  the  purposes  afterwards 
named  in  sfdd  act 

Section  4  of  the  said  act  prescribes  some  of  the  powers 
and  duties  of  the  said  commissioners ;  and  sec.  5  provides 
among  other  things,  as  follows :  ^^  Such  commissioners 
are  further  empowered  and  directed  to  subscribe,  in  the 
name  of  the  municipal  corporation  which  they  represent, 
to  the  stock  or  bonds  of  the  railroad  company  named  in 
such  petition,  {as  the  petition  may  direoty)  to  an  amount 
equal  to  the  amount  of  bonds  so  created  by  them,  and  to 
pay  for  the  same  by  exchanging  the  said  bonds  therefor, 
at  par ;  or  they  may,  at  their  discretion,  sell  and  dispose  of 
the  said  municipal  corporation  bonds,  so  created  by  them, 
at  rates  not  less  than  par,  atid  invest  the  proceeds  thereof 
in  such  stock  or  bonds  of  such  railroad  company  as  may  be 
directed  in  said  petition^ 

The  portions  of  the  sections  above  quoted  contain  all 
the  powers  conferred,  and  the  limitations  and  restrictions 
directed,  that  the  case  calls  upon  us  to  review. 

It  was  held  in  this  Department,  in  The  People  v.  Adiron- 
dack Co.  (57  Barb.  661,)  that  there  must  be  a  legal  corpo- 
ration, capable  of  receiving  aid  in  the  manner  ofiered,  in 
order  to  give  authority  to  adjudge  the  bonding  of  a  town 
to  be  valid. 

The  contestants,  before  the  county  judge,  presented  a 
certified  copy  of  the  articles  of  association  of  the  Cayuga 
Lake  Railroad,  to  show  that  it  was  not  organized  in  pur- 
suance of  the  provisions  of  the  general  railroad  act. 
{Laws  of  1850,  ch,  140.)      The  onus  of  proving  a  legal 
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corporation  was  perhaps  on  the  petitioners.  Be  this  as  it 
may,  the  county  judge  had  no  authority  to  proceed,  but  in 
proceedings  to  aid  a  legal  railroad  company.  I  think  their 
legal  existence,  as  a  corporation,  was  a  jurisdictional  fact 
The  act  which  authorizes  the  formation  of  railroad  corpo- 
rations, and  under  which  their  articles  profess  to  have  been 
filed,  and  their  corporation  organized,  requires,  among 
other  things,  that  they  shall  state  '^  the  name  of  each  county  in 
tki%  StatCj  through^  or  into  tohich^  it  is  made^  or  intended  to  be 
made.''  This  particular  was  omitted  in  the  articles  pro- 
duced, and  while  it  is  probable  that  the  petitioners  of 
Lansing,  Cayuga  county,  supposed  this  railroad  was  to  be 
built  in  Cayuga  county,  it  is  just  as  good  a  charter  for  a 
railroad  in  Seneca  county,  through  which  last  mentioned 
connty  they  might  not  have  been  willing  to  have  bonded 
their  town  to  render  aid.  A  starting  point,  from  the  Kew 
York  Central  railroad,  and  tcFminating  at  Ithaca,  would 
answer  for  either  county;  and  we  cannot  take  judicial 
notice  of  distances,  and  hold,  in  the  absence  of  the  posi- 
tive statement  required  by  the  statute,  that  this  omission 
is  not  material.  I  think  the-  case  does  not  show  that  a 
valid  charter  was  produced  before  the* county  judge,  and 
that  this  point  was  material  to  the  question  of  his  jurisdic- 
.tion,  and  that  such  aid  can  only  be  granted  to  a  valid  cor- 
poration. 

But  suppose  we  are  wrong  in  this  view.  The  contest- 
ants also  raise  the  point  against  this  exercise  of  power  by 
the  county  judge,  in  that  "  the  petition  did  not  direct  *' 
whether  it  was  in  stock,  or  in  bonds,  that  the  money  to  be 
raised,  should  be  invested.  The  statute  seems  to  contem- 
plate that  this  direction  should  be  given  by  the  petitioners. 
Such  is  its  language  in  the  first  section,  and  repeated  in 
the  fifth,  ("as  the  petition  shall  direct.'').  No  power  is 
conferred  upon  any  other  person  or  body  to  direct.  This 
is  an  important  power,  and  is  to  be  exercised  by  some- 
body, or  the  aid  to  be  raised  is  useless,  and  the  application 
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of  the  fund  would  be  impracticable.  The  statute  by  point- 
ing out  by  whom  this  direction  isto  be  made,  by  proper  con- 
struction, excludes  every  other  power  or  party.  No  such 
direction  was  given  by  the  petitioners,  or  in  the  petition. 
It  is  left,  in  fact,  without  direction.  Who  then  can  direct  ? 
In  the  order  made  by  the  county  judge,  he  appoints  three 
persons,  naming  them,  as  commissioners,  whose  duty  it 
shall  be  to  execute  the  bonds  for  the  purpoHi  $et  forth  in 
the  petition.  What  is  that  purpose  7  To  invest  in  bonds, 
or  in  the  stock  of  the  railroad  ?  Which  ?  The  petition 
does  not  direct.  Who  can  ?  This  is  an  important  power. 
To  invest  in  the  bonds  of  the  railroad,  might  or  might  not 
be  a  good  investment.  To  invest  in  the  stock  might  be 
worthless.  Who  is  to  direct,  then  7  Did  the  statute  in- 
tend to  vest  this  power  in  the  commissioners  7  Have 
they  a  discretion  to  invest  as  they  shall  think  best?  I 
think  not.  I  think  the  petition  is  defective  and  irregular ; 
is  not  a  compliance  with  the  statute ;  and  did  not  confer 
jurisdiction  on  the  county  judge. 

But  I  think,  also,  that  it  is  not  clearly  shown  that  a 
majority  of  the  tax-payers  have  signed  the  petitions.  The 
burthen  of  showing  this  was  upon  the  petitioners.  If  we 
adopt  the  rule  laid  down  in  the  dissenting  opinion  of  The 
People  V.  Htdberty  (59  Barb.  486,  ^^r.,)  which  has  been, 
adopted  in  the  Court  of  Appeals,  upon  a  review  of  that 
case,  then  we  hold,  that  there  is  no  presumption  to  be 
indulged  that  public  officers  have  done  their  duty ;  but 
every  step  in  the  proceeding  must  be  proved  to  be  within 
the  powers  conferred  by  the  act.  Taking  the  names  of 
persons  who  signed  the  petition  without  proof  of  their 
authority,  such  as  executors,  &c.,  such  as  signed  by  proxy, 
those  whose  names  were  not  on  the  petition,  or  whose 
petition  was  not  ^before  the  judge  till  the  day  of  hear- 
ing, &C.,  and  it  does  not  appear,  affirmatively  and  clearly, 
that  a  majority  of  the  tax-payers  are  shown  by  legal  proof; 
by  legal  evidence  according  to  the  rule  in  the  cases  of 
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The  People  v.  Hvlhert,  (supra  ;)  The  People  v.  Smithy  (3  Lan- 
9ing^  291 ;  S.  C.  in  Court  of  Appeals^  4  AU>any  Law  Journal^ 
64 ;)  The  People  v.  White^  (Id.  159,)  to  have  signed  the 
petitions. 

I  think  the  proceeding  must  be  revenSed. 

• 

Proceedings  reversed. 

[Third  Depabtmbbt,  Obhsral  Tbrm,  at  Albany,  March  5,  1872.    MUUr,' 
P.  Fcitsr  and  Bakomj  JosUces.] 


The  Ghenanoo  Bbidge  Company  vs.  Frederick  Lewis 
and  others,  executors  &c.  of  Hazard  Lewis,  deceased. 

The  pluntiffii  were  incorporated  in  1808,  by  a  perpetual  charter  allowing  them 
to  erect  a  toll-bridge  across  the  Chenango  river,  for  the  accommodation  of  the 
pablic ;  and  it  was  declared  to  be  unlawfal  for  any  person  to  erect  a  bridge, 
or  establish  a  feiTy,  within  two  miles  of  the  plaintiffs'  bridge.  Under  this 
charter,  the  plainti£b  erected  their  bridge,  and  had  ever  since  maintained 
ik  By  an  act  of  the  legislature,  passed  in  1866,  the  Binghamton  Bridge 
Company  was  incorporated,  for  the  purpose  of  ooDstructing  a  toll-bridge 
across  the  same  river,  within  two  mifet  of  the  piamtifi  bridge,  and  a  bridge 
was  built  by  them,  about  80  rods  above  the  plaintiffs'  bridge,  under  the  di- 
rection of  L.,  (the  defendants'  testator,)  as  contractor,  who  was  a  stock- 
holder of  the  Binghamton  Bridge  Company,  and  owned  the  land  at  one  end 
of  said  bridge.  It  was  completed  prior  to  August  6, 1866,  and  was  opened 
as  a  toll-bridge,  and  used  as  such  until  it  was  carried  away.  L.  repaired 
the  bridge,  prior  to  its  destruction,  under  contracts  with  the  company,  of 
which  he  was  a  director  at  the  time  of  his  death,  in  1868.  On  the  17th  of 
March,  1866,  the  Binghamton  bridge  was  swept  away  by  a  Areshet,  and  was 
carried  against  the  plaintiffs'  bridge  and  destroyed  it  In  an  action  brought  by 
the  plaintiff^  against  the  B.  Bridge  Company,  to  restrain  the  building  of  the 
bridge,  and  for  damages,  the  Supreme  Court  of  the  United  States  decided 
that  such  bridge  was  both  contrary  to  law,  and  an  infringement  of  the  plain- 
tiffs* legal  rights. 

Held,  1.  That  the  bridge  was  a  private  nuisance. 

2.  That  the  defendants,  as  personal  representatives  of  L.,  who  had  erected  and 
continued  such  nuisance,  were  liable  to  the  plaintiff^  for  the  damages  caused 
by  the  Binghamton  bridge :  including  the  diversion  of  tolls,  and  the  value 
of  the  bridge  destroyed. 
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The  liability  for  a  nuisanoe  is  not  restricted  to  persons  who  occasion  the  whole 
of  it ;  bat  those  who  are  guilty  of  doing  bat  a  part  are  liable,  also,  if  they 
do  it  with  like  intent. 

Thas,  where  the  nuisance  is  not  the  strnctare,  but  the  illegal  mm  of  it,  the 
liability  attaches  not  only  to  those  who  are  engaged  in  the  use,  bat  also  to 
those  who  erected  thb  structure  with  the  knowledge,  or  the  intent,  that  it 
should  be  put  to  the  illegal  ase.  And  the  liability  of  the  builder  is  pre- 
cisely the  same  as  if  he  had  been  the  employer,  instead  of  the  employee. 

It  is  the  general  rule  that  the  creator  of  a  nuisance  is  liable  for  its  continuance. 

•  To  this  rule  there  is  an  exception,  where  he  is  not  in  possession  of  the 
premises,  which  are  occupied  by  other  persons  claiming  them  as  their  own, 
and  not  holding  aa  his  tenants. 

The  books  of  a  corporation,  proved  to  have  been  kept  by  its  treasarer,  m  the 
business  of  the  company,  and  to  be  in  his  handwriting,  accompanied  by 
proof  of  his  death,  are  admissible  in  eyidenoe,  under  the  rule  that  entries 
made  in  the  osual  course  of  business,  by  one  who  had  no  interest  to  ftilsify, 
should  be  reoeived  in  evidence,  after  his  death. 

The  books  of  a  bridge  company  proved  by  its  treasarer  to  have  been  kept  by 
him,  and  to  contain  correct  entries  of  tolls,  as  given  to  him  by  the  toU- 
gatherer,  coupled  with  proof  by  the  toll-gatherer  that  be  had  made  correct 
reports  of  the  toll  received  by  him,  are  admissible  as  evidence,  because 
proved  by  the  treasarer  who  kept  them. 

But  books  of  the  company,  proved  by  its  treasurer  to  have  been  received  by 
him  as  the  company's  books,  upon  his  accession  to  office,  and  containing  an 
account  of  the  tolls  received  for  a  period  of  several  years  previous  to  that 
time,  are  not  admissible  as  evidence  to  prove  the  amount  of  tolls  received 
during  that  period,  without  the  necessary  and  proper  preUminaiy  proof  as 
to  such  tolls. 

It  is  not  sufficient  to  show  that  such  books  are  taid  to  fo,  or  that  they  purport 
to  be,  the  books  of  the  corporation.  To  make  their  contents  evidence,  it  is 
not  enough,  to  prove  that  they  appear  to  be  the  books  of  the  corporation ; 
nor  is  it  enough,  to  prove  that  they  were  ia  the  handwriting  of  the  former 
treasurer,  or  toll-gatherer. 

MOTION  for  a  new  trial,  upon  exceptions,  ordered  to 
be  heard  at  general  term,  after  verdict  for  the  plaintiff. 
The  case  was  this.  The  plaintiffs  were  incorporated  in 
1808.  (Laws  of  1805,  eh,  89 ;  Laws  of  1808,  ch.  119.)  By 
their  charter  they  were  to  erect  a  toll-bridge  across  the 
Chenango  river,  for  the  accommodation  of  the  public. 
And  it  was  declared  to  be  unlawful  for  any  person  to 
erect  a  bridge  or  establish  a  ferry  within  two  miles  of  the 
plaintiffs'   bridge.     The   charter  was  perpetual.     Under 
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this  charter  the  plaintiffs  erected  their  bridge,  and  have 
ever  since  maintained  it,  except  on  occasions  when  new 
bridges  were  being  erected  in  place  of  the  old  ones. 

By  chapter  164,  of  the  laws  of  1855,  the  Binghamton 
Bridge  Company  was  incorporated,  for  -the  parpose  of 
the  construction  of  a  toll-bridge  across  the  Chenango  river, 
within  two  miles  of  the  plaintiffs'  bridge.  Its  capital 
stock  was  400  shares.  Of  these,  the  defendants'  testator 
sobscribed  for,  and  became  the  owner  of,  60  shares.  At 
that  time  he  was  the  owner  of  certain  premises  upon  the 
bank  of  the  river,  about  80  rods  above  the  plaintiffs'  bridge; 
and  Daniel  S.  Dickinson  owned  a  corresponding  portion 
of  the  opposite  bank.  These  premises  were  conveyed  by 
them  to  the  Binghamton  Bridge  Company.  And  upon 
them  a  toIl*bridge  was  erected  across  the  river  by  the 
defendants'  testator,  under  contract  with  the  Binghamton 
Bridge  Company.  That  bridge  was  completed  prior  to 
August  5,  1856,  and  was  opened  as  a  toll-bridge,  and 
used  as  such,  until  it  was  carried  away  by  a  freshet,  March 
17,  1865.  Between  those  dates,  the  defendants'  testator 
repaired  the  Binghamton  bridge,  under  contract  with  the 
company ;  and  he  was  a  director  of  the  company  until  his 
death,  in  1863.  March  17,  1865,  the  Binghamton  bridge 
was  carried  away  by  a  freshet,  and  was  carried  against  the 
plaintiffs'  bridge,  and  destroyed  it.  May  17,  1856,  the 
plaintiffii  brought  their  action  against  the  Binghamton 
Bridge  Company  to  restrain  the  building  of  its  bridge, 
and  for  damages.  That  case  finally  went  to  the  Supreme 
Court  of  the  United  States,  (s€e  3  WoB,  70,)  and  such 
proceedings  were  therein  had,  that,  December  1,  1866, 
judgment  of  this  court  was  entered  in  favor  of  the  plain- 
tiffs, and  against  the  Binghamton  Bridge  Company,  for 
(4595.61.  Upon  which  execution  was  issued  and  returned 
wholly  unsatisfied. 

The  plaintiffs  then  brought  this  action  to  recover  dam- 
ages for  the  diversion  of  tolls,  and  for  the  loss  of  their 
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bridge.  The  jury  have  rendered  a  verdict  for  the  plain- 
tiffs for  $7718.88,  and  the  defendants  now  move  for  a  new 
trial,  upon  exceptions. 

L.  SeymauTj  for  the  defendants. 

Henry  R,  Mygattj  for  the  plaintiffs. 

P.  Potter,  J.  The  plaintiffs  seek  to  maintain  this  ac- 
tion upon  this  theory  :  That  the  Biughamton  bridge  was  a 
nuiiance ;  that  the  defendants'  testator  erected  and  con- 
tinued that  nuisance ;  that  by  a  familiar  rule,  all  who  are 
engaged  in  the  commission  of  a  nuisance,  trespass,  or 
other  illegal  act,  are  principals ;  and  liable  to  respond  in 
satisfaction  for  the  whole.  The  defendants,  in  reply,  eon- 
tend  that  the  bridge  was  not  a  nuisance.  In  this,  I  think, 
the  defendants  are  mistaken.  The  United  States  court 
has  decided  that  it  was  both  contrary  to  law,  and  an  in- 
fringement upon  the  plaintiffs'  legal  rights.  It  was  also  to 
the  plaintiffs'  hurt.  Therefore  it  was  clearly  what  is 
"known  in  law  as  a  private  nuisance.  The  defendants 
further  contend,  that  the  bridge,  itself,  was  not  a  nuisance, 
but  only  became  so,  by  its  use;  that  Mr.  Dickinson  and 
the  defendants'  testator,  or  their  grantees,  had  a  right  to 
bridge  the  stream  for  their  private  convenience  ;  that  the 
erection  of  the  bridge  was  therefore  innocent  and  lawful ; 
and,  that  the  defendants'  testator  cannot  be  held  respon- 
sible for  the  erection  of  a  nuisance;  because  the  nuisance 
was  not  created  by  the  erection  of  the  bridge,  but  by  its 
subsequent  unlawful  use.  The  defendants  are  doubtless 
correct  in  their  simple  position,  that  riparian  owners  have 
a  right  to  bridge  a  stream  for  their  private  use;  but,  the 
conclusiony  I  am  inclined  to  think,  does  not  follow ;  be- 
cause the  liability  for  a  nuisance  is  not  restricted  to  persons 
who  occasion  the  whole  of  it,  but  those  who  are  guilty  of 
doing  but  a  part,  are  liable  also,  if  they  do  it  with  the  like 
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intent.  That  is  to  say,  in  this  very  case,  when  the  nui- 
sance is  not  the  structure,  but  the  illegal  use  of  it,  the 
liability  attaches  not  only  to  those  who  are  engaged  in  the 
use,  but  also  to  those  who  erected  the  structure  with  the 
knowledge,  or  the  intent,  that  it  should  be  put  to  the 
illegal  use.  {Fish  v.  Dodge^  4  Denio,  311.  Pickard  v. 
CoVinSj  23  Barb.  444.  OUhooley  v.  Washington^  4  jS^.  F. 
217.)  It  can  hardly  be  contended,  upon  the  facts  in  this 
ease,  that  the  defendants'  testator  did  not  know  of  the  use 
for  which  the  bridge  was  intended.  And  his  liability  is 
precisely  the  same  as  if  he  had  been  the  employer,  instead 
of  the  employee.  {hChitty's  Plead.  83,  84.  Thompson  v. 
Gibson^  7  Mees.  dk  W.  456.)  As  to  his  liability  for  the 
eantintumee  of  the  nuisance,  it  is  in  proof  in  the  case,  that 
he  was  engaged  in  keeping  the  bridge  in  repair.  Besides, 
it  is  the  general  rule,  to  which  there  is  but  one  exception, 
stated  in  Blunt  v.  Aikin,  (15  Wend,  522,)  that  the  creator 
of  a  nuisance  is  liable  for  its  continuance ;  and  it  has  been 
specially  held  that  one  who  erects  a  nuisance  upon  the 
land  of  a  stranger  is  liable  for  its  continuance,  though  he 
cannot  enter  there  to  remove  it.  (Thompson  v.  Gibson^  7 
Mees.  ^  W.  456.     Fish  v.  Dodge^  4  Denio,  317.) 

I  am  therefore  of  the  opinion  that  the  defendants  are 
liable,  in  this  action,  for  the  damages  caused  to  the  plain- 
tiffi  by  the  Binghamton  bridge. 

The  defendants  objected,  on  the  trial,  to  the  admissi- 
bility of  the  plaintiffs'  books,  and  those  of  the  Binghamton 
Bridge  Company;  and  they  now  contend  that  their  re- 
ception was  error.  This  evidence  was  of  three  kinds. 
1.  The  books  of  the  Binghamton  Bridge  Company,  proved 
to  have  been  kept  by  its  treasurer  in  the  business  of  the 
company ;  and  to  be  in  his  handwriting,  and  that  the 
treasurer  was  dead.  2.  The  books  of  the  plaintiffs,  proved 
by  its  treasurer  to  have  been  kept  by  him,  and  to  contain 
correct  entries  of  tolls,  as  given  to  him  by  the  toll-gatherer, 
and  coupled  with  proof,  by  the  toll- gatherer,  that  he  had 
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tifi*8,  and  not  the  latter.  It  was  only  in  respect  to  its  use 
as  a  public  bridge  that  the  plaintiffs  had  any  right  to  com- 
plain. Only  in  that  single  view,  and  to  that  extent,  alone, 
was  it  a  nuisance;  and  in  abating  the  nuisance,  the  plain- 
tiffs would  have  had  no  right  to  go  further  than  was  neces- 
sary to  prevent  such  use,  (36  N.  T,  300 ;  3  Hill,  621  to  624,) 
as  the  court  would  go  no  further  in  enjoining  the  Bing- 
hamton  Bridge  Company,  (46  Barb.  666,)  and  as  the 
plaintiffs,  in  their  first  suit  against  the  Binghamton  Bridge 
Company,  sought  no  further  relief.  (30  ffotv,  Pr,  348.) 
In  Barclay  v.  CommonweaUhy  (25  Penn.  503,)  Woodward,  J, 
says:  "When  an  erection  or  structure  constitutes  the 
nuisance,  as  when  it  is  put  in  a  public  street,  its  destruc- 
tion, or  removal,  is  necessary  to  the  abatement  of  the 
nuisance;  but  wheu  the  offense  consists  in  a  wrongful  use 
of  a  building,  harmless  in  itself,  the  remedy  is,  to  stop 
such  use,  not  to  tear  down  or  remove  the  building  itself." 
This  clearly  indicates  the  distinction  between  the  erection, 
and  the  use,  of  the  bridge,  which  it  is  necessary  to  keep  in 
mind  in  this  case.  If  it  were  the  structure  itself,  which 
constituted  the  nuisance,  the  erection  of  it  would  be 
wrongful;  but  not  so  when  the  nuisance  consists  only  in 
the  use  of  the  structure,  in  itself  harmless^  The  erection 
of  such  a  structure  is  not  wrongful ;  whatever  may  be  the 
motive  with  which  it  is  erected.  (23  Barh.  459.  5  Seld. 
450.  13  Wend.  261.)  In  respect  to  the  bridge  in  question, 
however  long  it  might  have  stood,  before  being  opened  to 
the  public  use,  the  plaintiff  would  not  have  been  harmed 
by  it.  It  is  not  possible,  then,  to  make  the  act  of  erecting 
it  wrongful.  The  wrong  begins  only  from  the  forbidden 
use  of  it. 

The  building  of  the  bridge,  then,  not  being  unlawful, 
nor  wrongful  against  the  plaintiffs,  there  is  no  ground  for 
holding  EL  Lewis,  or  his  estate,  liable  for  the  going  off  of 
the  bridge,  and  its  floating  against  the  plaintiffs'  bridge 
and  carrying  it  off;  unless  it  went  off  b}'  reason  of  negli- 
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gence  or  uDskillfuIIness  in  its  constraction.  And  the 
court  was  in  error  in  holding  the  contrary,  and  in  exclud- 
ing all  consideration  of  that  question  from  the  case. 

As  to  the  liability  for  the  opening  of  the  bridge  to  pub- 
lic use,  although  there  may  be  much  room  to  doubt  whether 
H.  Lewis  could  be  made  liable,  individually,  for  what  he 
did  as  a  corporator,  (see  1  East^  555,)  yet  it  may  be  that 
enough  appears  in  the  case  to  implicate  him,  individually, 
in  that  act,  and  so  to  make  him  liable  to  the  plaintiffs  for 
the  loss  of  tolls  occasioned  by  the  wrong. 

In  respect  to  the  admissibility  of  the  books  of  the  plain- 
tiffs' treasurer  in  evidence,  I  agree  with  my  brother  Pot- 
TER,  that  they  were  not  admissible,  any  further  than  their 
contents  were  verified  by  the  treasurer.  They  were  ad- 
mitted to  show  the  yearly  tolls  of  the  plaintiffs'  bridge, 
for  eight  years  next  prior  to  1855,  and  the  eight  years 
next  succeeding,  although  the  treasurer  who  introduced 
them  became  treasurer  in  1860,  and  then  first  became 
acquainted  with  them.  I  do  not  see  on  what  principle  the 
plaintifi's  were  entitled  to  use  their  own  books  for  the  thir- 
teen years  before  1860,  entirely  unauthenticated  as  they 
were,  against  the  defendants,  who  were  utter  strangers,  and 
in  no  way  connected  with  them,-  to  make  out,  by  the  com- 
parison of  yearly  amounts  of  toll,  received  by  the  plaintiffs 
before  and  after  the  Binghamton  Bridge  Company's  bridge 
was  opened  for  travel,  the  loss  occasioned  by  such  opening. 
If  such  comparison  was  a  competent  mode  of  showing  the 
loss  for  which  the  defendants  were  accountable,  (which 
may  be  doubted,)  still  the  evidence  of  the  yearly  receipts 
(prior  to  1860)  was,  I  think,  most  clearly  defective,  in  the 
absence  of  proof  of  the  correctness  of  the  entries  in  the 
books,  relied  upon.  These  entries,  as  they  stood  upon  the 
books,  when  offered  and  admitted  in  evidence,  were  merely 
the  plaintiffs'  declarations;  and  these  declarations  were 
taken,  against  the  defendants'  objection,  as  evidence.  It 
seems  to  me  palpably  wrong. 
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For  the  two  reasons  above  assigned,  I  am  of  the  opinion 
that  a  new  trial  should  be  granted,  with  costs  to  abide  the 
event. 

New  trial  granted. 

[Third  Dbpahtmbnt,  Gbnbbal  Tbbm,  at  Elmira,  May  7,  1S72.  MHUr, 
jP.  Potter  and  FarkeTf  Justioes.] 
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K.  contracted,  in  writing,  to  sell  a  lot  of  land  to  F.  The  latter  being  unable 
to  pay  for  it,  applied  to  the  defendant  to  advance  the  purchase  money  and 
take  a  deed  of  the  land  from  K. ;  and  give  F.  a  contract  for  a  deed  to  be 
et^uted  on  payment  of  the  purchase  money  advanced,  with  interest.  The 
defendant  advanced  fOOO,  and  took  a  deed  of  the  land.  On  the  2d  of  March, 
1857,  he  gave  a  contract  to  F.,  agreeing  to  convey  the  land  to  him  on  pay- 
ment of  |600  and  inteVest.  F.  was  in  possession  of  the  land.  On  the  12th 
of  March,  1867,  F.  applying  to  the  defendant  for  further  advances,  it  was 
agreed  between  them  that  the  defendant  should  retain  the  title  of  the  land 
until  he  should  be  paid  such  other  sums  as  he  might  let  F.  have,  or  become 
holden  for.  Such  farther  advances  were  made,  by  the  defendant,  March  1st, 
1859.  On  the  21st  of  April,  1859,  F.  sold  and  assigned  tlie  contract  of 
March  2, 1857,  to  the  plaintiff,  a  part  of  the  consideration  being  the  amount 
due  upon  certain  notes  of  F.  on  which  the  plaintiff  was  indorser,  and  of  which 
he  assumed  the  payment.  The  plaintiff  went  into  possession  of  the  prem- 
ises, and  continued  therein,  making  payments,  from  time  to  time,  of  interest 
accruing  upon  the  contract.  There  was  no  evidence  that  the  plaintiff  pur- 
chased the  contract  with  any  fraudulent  design ;  and  he  had  no  notice  of 
any  Uen  of  the  defendant,  beyond  the  purchase  money. 

ffeldt  1.  That  the  plaintiff  was  a  bona  JUIe  purchaser ;  and  that  his  agreement 
to  assume  the  payment  of  the  notes  of  F.  was  parting  with  value,  so  as  to 
make  him  a  bonajtde  holder  for  value  paid. 

2.  That  the  defendant  had  a  better  right  to  retain  the  title  of  the  premises  un- 
til his  advances,  made  in  pursuance  of  the  agreement  of  March  12, 1857,  were 
paid,  than  the  plaintiff  to  a  deed  of  the  premises  on  paying  the  unpaid  pur- 
chase money,  only. 

8.  That  the  defendant's  equity  was  superior  to  that  of  the  plaintiff,  because  it 
was  the  oldest  in  time,  and  was  so  far  superior  as  to  override  the  rights  and 
equities  of  the  plaintiff  as  a  bonajlde  purchaser  for  value. 
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4.  That  the  principle  laid  down  in  Btuh  ▼.  Latkrap,  (22  N,  T.  686,)  was  ded- 
Mve  of  this  case. 

5.  That  there  was  no  estoppel  in  the  case,  as  a^^ainst  the  defendant. 

THIS  was  an  appeal  by  the  plaintifi'  from  a  judgment 
entered  on  the  report  of  a  referee.  •  The  action  was 
brought  bj  the  plaintiff  to  compel  the  specific  performance 
of  a  contract  for  the  sale  of  a  lot  of  land,  in  Brownyille, 
Jefferson  county.  The  premises  had  been  owned  in  fee 
by  one  Joseph  Knowlton,  and  were  by  him  contracted  to 
be  sold  to  one  Chester  Folsom.  Folsom  being  unable  to 
pay  for  them,  applied  to  the  defendant  to<advance  the  pur- 
chase money  and  take  a  deed  of  the  land  from  Knowlton ; 
give  said  Folsom  a  contract  whereby  the  said  defendant 
should  agree  to  give  him  (Folsom)  a  deed,  on  payment  of 
the  money  advanced,  and  interest  The  defendant,  in  pur- 
suance of  such  arrangement,  advanced  the  sum  of  $600, 
and  took  a  deed  of  the  land.  On  the  2d  of  March,  1857, 
the  defendant,  in  further  compliance  with  the  said  arrange- 
ment, gave  a  contract  to  said  Folsom,  agreeing  to  convey 
aaid  land  to  him  on  payment  of  the  sum  of  |(600  and  in- 
terest, at  the  times  and  in  the  manner  mentioned  in  the 
said  contract  Folsom  was  in  possession  at  the  date  of  the 
contract,  and  continued  therein  until  he  transferred  the 
possession  to  the  plaintiff,  as  hereinafter  stated.  A  few 
days  after  the  date  of  said  contract,  and  about  the  12th 
of  March,  1857,  Folsom  applied  to  the  defendant  for  fur- 
ther advances,  and  it  was  then  agreed  between  them  that 
the  defendant  should  retain  the  title  of  said  premises  until 
he  should  be  paid  such  other  sums  as  he  might  subse- 
quently let  him  (Folsom)  have,  for  his  note,  or  become 
holden  for  by  indorsement  or  otherwise,  for  him.  The  de- 
fendant, in  conformity  with  the  arrangement,  and  on  or 
about  the  1st  of  March,  1859,  advanced  to  Folsom  |(50, 
and  took  from  him  two  notes,  with  one  Knowlton  as  surety, 
for  201.7$.  This  was  made  up  of  the  $80  advanced  as 
aforesaid,  a  note  for  (25,  (84  for  two  years'  interest  on  the 
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contract  price  of  the  land,  and  a  book  account  against  said 
Folsom  and  one  Gardner.  "When  this  arrangement  was 
made,  Folsom  applied  to  the  defendant  for  an  extension 
of  the  time  of  payment  for  one  year,  informing  the  defend- 
ant that  the  plaintiff  was  going  to  assist  him  pecuniarily, 
and  he  wanted  the  extension  for  that  purpose. 

On  the  2l8t  of  April,  1859,  Folsom  sold  and  transferred 
the  contract  of  the  2d  of  March,  1857,  to  the  plaintiff,  and 
the  plaintiff,  in  payment  thereof,  assumed  to  pay  certain 
notes  on  which  he  was  then  indorser.  The  plaintiff  went 
into  possession  o£  the  premises,  and  has  remained  in  pos- 
session ever  since,  making  payments  on  the  contract,  from 
time  to  time,  of  interest  accruing  thereon.  The  plaintiff 
had  no  notice  at  the  time  of  the  purchase  of  the  contract, 
of  the  arrangement  between  Folsom  and  the  defendant, 
that  he  (the  defendant)  should  hold  the  title  as  security 
for  further  advances.  But  the  referee  finds,  as  a  question 
of  fact,  that  the  plaintiff  knew  at  that  time  that  the  defend- 
ant did  make  further  advances  to  Folsom.  The  plaintiff 
was  not  aware  of  the  arrangement  between  the  defendant 
and  Folsom,  as  to  future  advances,  until  after  he  called 
on  the  defendant  for  a  deed.  The  referee  ordered  judg- 
ment for  the  defendant;  holding,  as  matter  of  law,  that 
the  plaintiff  was  not  a  bona  fide  purchaser  of  the  contract, 
not  having  taken  it  in  payment  of  a  precedent  debt;  that 
the  defendant's  equity  was  older,  and  therefore  better,  than 
that  of  the  plaintiff;  and  that  the  defendant  was  therefore 
entitled  to  hold  the  title  until  he  was  paid  the  sum  of  $134, 
parcel  of  the  $201.25  above  mentioned.  The  referee  re- 
jected the  balance  of  the  said  sum,  because  it  was  not  ad- 
vanced within  the  true  intent  and  meaning  of  the  contract. 

F.  W.  Subbardy  for  the  appellant. 

I.  The  referee  found,  as  a  matter  of  fact,  that  the  plain- 
tiff* acted  in  good  faith  ;  that  he  had  no  knowledge  of  the 
agreement  of  the  12th  March,  1857,  between  the  defend- 


OSWEGO-JULY,  1863.  123 


Beeves  v.  Kimball. 


ant  and  Foleom,  until  after  the  tender  made  by  him  in 
March,  1861 ;  that  he  purchased  the  contract,  and  took 
posBessiou  of  the  land,  on  the  supposition  that  he  would 
receive  a  conveyance  upon  the  fulfillment  of  the  contract 
according  to  its  terms. 

U.  The  referee  erred  in  not  finding  that  the  defendant, 
at  the  time  of  the  extension  of  the  contract  in  March,  1859, 
was  informed  of  the  intention  of  Folsom  to  assign  the  con- 
tract to  the  plaintiff.  The  fact  is  testified  to  by  Folsom, 
and  not  denied  by  the  defendant  Had  the  referee  found 
the  fact  according  to  the  evidence,  the  defendant  would 
have  been  estopped  from  alleging  any  claim  under  the 
agreement  of  the  12th  of  March  as  against  the  plaintiff. 

ILL  The  referee  erred  in  deciding  ^Hhat  the  plaintiff 
was  not  a  bona  fide  purchaser  of  the  contract,  on  the  ground 
that  he  parted  with  no  value  for  the  transfer — that  it  was 
taken  in  payment  of  a  precedent  debt/'  The  referee  has 
niisapprended  the  testimony.  There  was  no  precedent 
debt  due  from  Folsom  to  the  plaintiff.  The  purchase  was 
absolute,  aind  the  consideration  paid  in  the  three  notes  of 
the  plaintiff,  of  $262  each. 

rV.  The  referee  erred  in  deciding,  *'  that  the  plaintift* 
purchased  and  took  the  assignment  of  the  contract  subject 
to  all  the  equities  existing  at  the  time  between  Folsom 
and  the  defendant."  Also,  ^^  that  the  assignment  of  the 
contract  was  the  assignment  of  a  mere  chose  in  action^  with 
all  its  incidents  and  equities.  It  is  insisted  that  the  learned 
referee  has  misconceived  the  nature  of  the  right  or  estate, 
which  Folsom,  by  the  assignment,  transferred  to  the  plain- 
tiff. A  contract  for  the  purchase  of  land  is  something 
more  than  a  mere  chose  in  action.  By  the  settled  doctrine 
of  equitable  conversion^  the  purchaser  is  vested  with  an 
estate  in  the  land;  in  equity  he  is  regarded  as  the  owner^ 
and  the  vendor  as  his  trustee  of  the  legal  title.  (  Will  Eq. 
Jur,  610.  21  N,  T.  685.)  Equity  regards  the  estate  as 
realty,  and  as  such  it  will  descend  to  the  heirs  of  the  ven- 
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dee.  (Champion  v.  Brown,  6  John.  Ch.  402.  Will  Eq.  298.) 
The  statute  of  descents  proceeds  oti  the  same  principle. 
This  estate  of  a  vendee  is  not  a  cho9e  in  actio7ij  in  any 
sens^.  The  interest  of  the  vendor  in  the  contract  may  be 
so  regarded.  A  chose  in  action  is  defined  to  be  a  personal 
right,  not  reduced  to  possession,  but  recoverable  by  a  suit 
at  law.  (1  ButtUVb  Law  Die.  213.)  It  is  insisted,  therefore, 
that  the  referee  erred  in  applying  the  doctrine  in  regard 
to  the  assignment  of  choses  in  action  to  this  case.  The 
plaintifi'  taking  the  transfer  of  the  contract  in  good  faith, 
and  for  a  valuable  consideration,  took  it  discharged  of  any 
latent  equity  of  the  defendant. 

V.  The  referee  held,  "  that  the  defendant,  at  the  time 
of  the  transfer  of  the  contract  to  the  plaintiff,  had  an  equi- 
table interest  or  mortgage  of  the  premises  by  virtue  of  the 
agreement  of  March  12th,  1857,  for  the  amount  of  the 
money  advanced  and  liability  incun*ed  after  that  date. 
Upon  this  theory  the  defense  is  not  maintainable,  because 
the  equity  of  the  plaintiff  is  superior.  The  contract  was 
assignable,  by  its  terms,  and  it  was  the  duty  of  the  defend- 
ant, if  he  wished  to  protect  himself  against  an  assignee, 
to  have  engrafted  hie  equity  or  agreement  on  the  face  of  the 
contract.  He  must  see  to  it  that  an  assignee  has  actual 
notice  of  his  equities.  As  Folsom  was  in  possession  of 
the  land,  there  is  no  ground  for  alleging  constructive  no- 
tice. Tho  plaintiff  was  not  bound  to  inquire  of  the  defend- 
ant whether  he  had  any  claim  on  the  land,  aside  from  the 
contract.  An  equitable  mortgage  will  be  defeated  by  a 
creditor  advancing  money  in  good  faith.  (22  Law  Lib.  133. 
2  Story'e  Eq.  §  1020,  and  note.     Will  Eq.  441.) 

VI.  The  defendant  is  estopped  by  the  terms  of  the  con- 
tract from  setting  up  his  equitable  mortgage  or  claim.  He 
agrees  to  give  a  warranty  deed  to  Folsom  or  his  assigns 
upon  the  payment  of  the  consideration  money  expressed, 
without  any  other  condition.  The  plaintiff  has  a  right  to  rely 
on  this  as  a  representation  that  the  defendant  has  no  other 
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claim  against  the  land.  The  defendant  put  his  vendee 
into  the  possession  of  the  land,  and  we  found  him  in  pos- 
session under  this  contract,  when  we  purchased.  It  would 
be  great  injustice  to  permit  the  defendant  now  to  escape 
the  consequences  of  his  acts,  upon  the  faith  of  which  we 
have  acted.  The  referee  avoids  this  estoppel  by  holding 
that  the  plaintiff  was  not  a  purchaser  honafide^  because  he 
did  not  pay  value. 

YII.  The  defendant  should  be  eitopped  by  his  omission 
to  inform  the  plaintiff  of  his  claim  upon  the  land.  The 
parties  had  several  interviews  concerning  the  matter,  and 
no  intimation  came  from  the  defendant  that  he  had  any 
claim  outside  the  contract.  (3  Hill,  219.)  The  plaintiff 
paid  the  interest  to  the  defendant  on  the  theory  that  the 
contract  was  all  he  had  to  pay.  Had  the  defendant  in- 
formed him  of  his  claim,  it  is  to  be  presumed  that  he 
would  have  protected  himself  as  against  Folsom. 

YIII.  It  is  insisted  that  the  defendant,  when  he  took  the 
two  notes  of  Folsom  in  March,  1869,  did  not  rely  on  the 
agreement  of  March,  1857,  as  his  security  for  their  pay- 
ment, because  he  required  and  Folsom  gave  him  the  name 
of  Knowlton  as  security. 

IX  If  the  defendant  is  right  in  the  theory  of  his  defense 
the  referee  erred  in  ordering  the  plaintiff*  to  pay  the  $84, 
which  was  the  amount  of  two  years'  interest  indorsed  on 
the  contract,  March,  1859.  That  indorsement  imported  a 
cash  payment.  The  plaintiff  had  no  knowledge  that  it 
was  put  into  one  of  the  two  notes  when  he  purchased  the 
contract  He  relied,  as  he  had  a  right  to,  on  the  truth  of 
that  indorsement  The  defendant  should  be  precluded 
from  now  alleging  that  the  money  was  not  in  fact  paid. 
It  would  be  absurd  to  hold  that  the  plaintiff  was  bound  to 
inquire  of  the  defendant  whether  his  indorsement  was 
truthful.  Again,  the  $84  was  erroneously  allowed  the  de- 
fendant by  the  referee,  because  it  was  not  within  the  scope 
of  the  agreement  of  the  12th  March,  1857 ;  it  was  not  an 


126        CASES  IN  THE  SUPREME  COURT. 

Reeves  v,  Kimball. 

advance  of  money  from  the  defendant  to  Folsom.     The 
judgment  should  at  least  l)e  modified  in  this  respect. 

X.  The  whole  equity  of  the  case  is  plainly  with  the  de- 
fendant. He  bought  the  contract  in  good  faith,  paid  all 
the  land  was  worth,  and  is  without  remedy  if  the  defense 
prevails,  and  must  lose  several  hundred  dollars.  On  the 
other  hand,  the  defendant  has  his  debt  against  Folsom  se- 
cured by  the  name  of  Knowlton  as  surety.  If  the  plain- 
tiff is  compelled  to  pay  the  $134  adjuged  against  him,  he 
cannot  be  subrogated  to  the  right  of  the  defendant  against 
Knowlton.  Payment  by  the  plaintiff  would  substantially 
be  payment  by  Folsom,  the  principal  debtor. 

B.  BagUy^  for  the  respondent. 

I.  An  assignee  of  a  contract  takes  it  subject  to  all  exist- 
ing equities  in  favor  of  the  other  party  against  the  assign- 
or, although  such  assignee  may  not  have  received  any 
notice  of  such  equities  at  the  time.  (^See  the  opinion  of 
Judge  Strong^  in  Wood  v.  Perry ^  1  Barb,  131 ;  1  Oomyn  on 
Contracts^  197.) 

II.  The  plaintiff  Reeves  stands  in  the  same  position  iu 
relation  to  the  defendant,  that  Folsom  would  if  he  had  not 
assigned  the  contract     (See  cases  last  cited.) 

III.  If  Folsom  would  have  been  compelled  to  pay  the 
future  advances  under  the  agreement  of  the  12th  of  March, 
1857,  before  he  could  exact  a  deed,  then  the  plaintiff  was 
bound  to  pay  them. 

IV.  When  Kimball  took  the  two  notes,  $100  and 
$101.75,  and  advanced  the  $50,  and  included  $84  of  in- 
terest on  the  contract,  he  acted  upon  the  faith  of  the  agree- 
ment of  the  12th  of  March,  knowing  that  he  had  a  right 
to  exact  it  before  he  could  be  compelled  to  give  a  deed. 

y.  When  the  defendant  took  the  notes  and  gave  the 
extension  of  the  contract,  he  was  told  by  Folsom  that 
Reeves  was  to  take  care  of  the  notes. 
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VI.  Beeves  agreed  to  indorse  the  notes  of  Folsom  up  to 
$800,  and  he  only  indorsed  $600.  If  he  had  taken  care 
of  these  notes,  he  would  have  fulfilled  his  agreement. 

By  the  Court,  Mullin,  J.  The  important  question  in 
this  ease  is,  whether  the  defendant  has  a  better  right  to 
retain  the  title  of  the  premises  in  question  until  he  is  paid 
his  advances  made  in  pursuance  of  the  agreement  of  the 
12th  of  March,  1857,  than  the  plaintiff  to  a  deed  of  said 
premises  on  paying  the  unpaid  purchase  money  only. 
The  agreement  that  such  advances  should  be  a  lien  on  the 
property,  was  made  over  two  years  before  the  plaintiff 
acquired  any  interest  whatever  in  the  contract  or  premises. 
Folsom  was  left  in  possession  of  the  contract  and  sold  the 
same,  for  a  valuable  consideration,  to  the  plaintiff,  who 
did  not  then  know  of  the  arrangement  that  future  ad- 
vances should  be  a  lien  on  the  contract  or  the  title.  The 
plaintiff  went  into  possession  after  his  purchase,  paid  in- 
terest on  the  contract,  and  the  defendant  knew  that  the 
plaintiff  was  going  to  assist  Folsom  pecuniarily,  and  that 
he  (Folsom)  wanted  the  extension  for  that  purpose:  In 
other  words,  the  defendant  was  informed,  on  the  1st  of 
March,  1859,  that  the  contract  of  the  2d  of  March,  1857, 
or  the  premises  covered  by  it,  were  to  be  used  in  some 
way  to  secure  the  plaintiff*  for  advances  about  to  be  made 
to  Folsom.  The  defendant  is  entirely  silent  in  regard  to 
any  claims  he  has  beyond  the  amount  specified  in  the  con- 
tract, suffers  the  plaintiff  to  go  into  possession,  and  pay 
interest  for  some  eighteen  months,  and  now  insists  that 
his  is  a  superior  equity  to  the  plaintiff's,  by  which  he  can 
hold  the  title  until  his  advances  are  paid.  It  is  probable 
that  all  the  advances  claimed  by  the  plaintiff  were  made 
before  any  equity  of  the  defendant  attached.  If  so,  then 
the  latter  is  only  chargeable  with  keeping  silence  when, 
by  speaking,  he  could,  have  prevented  the  plaintiff  from 
being  led  into  the  purchase  of  the  contract.     But  before 
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euteriug  6n  these  investigations  of  these  equities,  it  is  im- 
pai*tant  to  ascertain  whether  the  plaintifi'  was  a  bona  fide 
purchaser  for  value  paid.  If  he  was  not,  that  puts  an  end 
to  any  equity  he  may  have  to  relief.  There  is  no  evidence 
that  the  plaintijQT  purchased  with  any  fraudulent  design. 
I  have  already  remarked  that  he  had  no  notice  of  any  lien 
of  the  defendant,  beyond  the  purchase  money.  And  the 
knowledge  that  he  had  made  advances  to  Folsom  after 
the  2d  of  March,  1857,  cannot,  it  seems  to  me,  be  con- 
strued into  notice  of  the  lien,  or  of  the  agreement  that  he 
(the  defendant)  should  have  a  lien  for  such  advances. 

It  only  remains  to  inquire  whether  he  was  a  purchaser 
for  value  paid.  The  referee  found  that  he  was  not,  having 
taken  the  contract  in  payment  of  a  precedent  liability. 
The  contract  was  to  be  paid  for  "  by  applyingy'  as  the 
referee  found,  ^^  the  9ame  towards  the  payment  of  certain 
notee  of  $aid  Folsom  which  had  been  indoreed  by  said  Beevee.*' 
'By  this  language,  I  understand  th«  referee  to  mean  that 
the  plaintiff  assumed  to  pay  certain  notes  which  had  been 
previously  made  by  Folsom  and  indorsed  by  the  plaintiff, 
in  payment  of  the  purchase  price  of  the  land  contract  If 
such  are  the  facts,  it  follows  that,  before  the  purchase  of 
the  contract,  the  plaintiff  was  the  surety  of  Folsom  for  an 
amount  equal  to  the  purchase  price  of  the  contract  He 
was  indorser,  contingently  liable  if  the  paper  had  not  ma- 
tured, absolutely  liable  to  the  holder  if  the  proper  steps 
had  been  taken  to  charge  him.  In  either  case,  Folsom 
was  liable  over  to  him  if  he  paid  the  notes.  By  the  agree- 
ment of  purchase  he  ceased  to  be  a  surety  ;  he  became  the 
principal  debtor,  as.  between  him  and  Folsom,  and  abso- 
lutely bound  to  pay  the  notes,  whether  he  was  or  was 
not  charged  as  indorser.  There  was  no  precedent  debt 
due  from  the  plaintiff  to  Folsom.  If  he  had  been  charged 
as  indorser  he  did  owe  the  holder,  but  it  was  not  his  own 
debt  he  paid  when  he  paid  the  note,  so  far  as  Folsom  was 
concerned.     I  see  no  way  in  which  the  transaction  can  be 
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treated  as  the  payment  of  a  precedent  debt  or  liability^  in 
that  Bense  which  deprives  him  of  the  character  of  a  pur- 
chaser for  value..  It  seems  to  me  he  was  most  clearly  a 
bona  fide  purchaser,  and  that  his  agreement  to  assume  the 
payment  of  the  notes  was  parting  with  value,  so  as  to 
make  him  a  bona  fide  holder  for  value  paid. 

The  next  most  important  question  is,  is  the  defendant's 
equity  superior  to  that  of  the  plaintiff,  because  it  is  the 
oldest  in  time ;  and  is  such  equity  so  far  superior  to  that 
of  the  plaintiff  as  to  override  the  rights  and  equities  of  the 
plaintiff,  being  a  bona  fide  purchaser,  for  value  ?  The  case 
of  Bush  V.  Lathrop  (22  N.  T.  535)  would  seem  to  be  de- 
cisive of  the  question.  In  that  case  the  law  is  declared  to 
be  that  the  equities  existing  between  assignor  and  assignee 
of  a  chose  in  action,  not  negotiable,  attend  the  title  trans- 
ferred to  a  subsequent  assignee  for  value  and  without 
notice.  The  latter  takes  the  exact  position  of  his  vendor. 
The  parties  do  not  stand  in  the  relation  stated  in  the 
proposition  ;  but  the  reasoning  of  the  learned  judge  who 
gave  the  opinion  in  the  case,  cited  by  him  to  sustain  him- 
self, shows  that  the  principle  was  'intended  to  reach  and 
apply  to  parties  occupying  the  relation  of  the  plaintiff  and 
defendant  in  this  case.  ^ 

While  the  law  undoubtedly  is  as  stated  by  Judge  Denio 
in  the  case  cited,  I  must  nevertheless  say  that  it  does  not 
commend  itself  to  my  sense  of  right  and  justice.  When  a 
vendor  of  land  agrees  to  make  advances  to  the  vendee, 
which,  by  an  independent  arrangement,  are  to  be  a  lien 
on  the  land,  and  leaves  the  contract  in  the  vendee's  hands, 
and  the  same  is  sold  to  a  bona  fide  purchaser  for  value 
paid,  without  notice,  the  equities  of  the  latter  are,  it  seems 
to  me,  with  the  most  profound  respect  for  the  learned 
judge  who  has  put  forth  the  converse  of  the  proposition 
as  the  law,  superior  to  those  of  the  vendor,  and  should  be 
upheld.     If  I  am  right  in  supposing  the  principle  sug- 

VoL.  LXin.  9 


130  CASES  IN  THE  SUPPwEME  COURT. 

SbuU  V.  Ostrander. 

g€8ted  applies  to  this  case  it  is  decisive  of  it,  and  the  judg- 
ment must  be  affirmed. 

There  is  no  estoppel  in  the  case.  Th^  defendant  was 
not  bound  to  find  the  plaintiff  and  notify  him  of  his  rights. 
Folsom  knew  all  about  his  rights,  and  it  was  his  duty  to 
disclose  the  facts  to  the  plaintiff.  Had  the  plaintiff  called 
on  the  defendant  before  the  purchase  of  the  contract  and 
communicated  to  the  defendant  that  he  was  about  to  pur- 
chase the  contract,  it  would  have  been  the  defendant's 
duty  to  speak,  and  his  silence  would  have  estopped  him. 
I  am  of  opiqion  the  judgment  is  right  and  should  be 
affirmed 

Judgment  affirmed. 

[OsWBGO   Gbnkbal    Tbbx,  July   H,   1868.     MttUm,  Morgan  and  JBaeon, 
JoDticeB.] 
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After  an  agreement  for  an  exchange  of  horses  had  been  made  between  the 
parties,  and  consummated  by  a  delivery,  the  plaintiff  returned  the  horse  he  had 
receiyed,  and,  after  rescinding  the  first  agreement,  a  new  bargain  was  made, 
by  which  the  defendant  sold  his  horse  to  the  plaintiff,  for  $100.  HM  that 
the  representations  and  warranties  made  by  the  defendant  on  the  first  bar- 
gun  did  not  enter  into  and  form  a  part  of  the  second,  so  as  to  constitute  a 
defense  to  an  action  for  fraud  or  breach  of  warranty. 

The  general  rule  is,  that  the  representations  or  affirmations  constituiing  a  war- 
ranty, or  the  representations  which  are  charged  to  be  false,  must  be  made 
during  the  negotiations  for  the  sale. 

A  warranty  must  be  made  during  the  treaty,  or  at  the  time  of  the  sale ;  or  at 
least,  before  the  performance  of  the  substantial  terms  thereof. 

APPEAL   by  the   defendant  from   a  judgment  of  the 
county  court  of  Herkimer  county,  affirming  a  judg- 
ment of  a  justice  of  the  peace. 

The  action  was  for  fraud  or  breach  of  warranty  on  the  sale 
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of  a  horse.  The  parties  had  exchanged  horses.  The  de- 
fendant representing  his  horse  to  be  six  years  old,  and 
sound,  except  a^bad  cold,  and  good  to  draw.  She  was 
found  not  to  be  as  represented,  and  that  trade  was  given 
up,  and  the  plaintifi'  took  both  horses,  and  gave  his  note 
to  the  defendant  for  $100.  No  new  representations  were 
made  when  the  last  trade  was  completed,  except  the  alle- 
gation of  the  defendant  that  the  stiffness  of  the  mare,  com- 
plained of  by  the  plaintiff,  was  from  a  cold,  which  she 
would  get  over  in  a  few  days.  The  jury,  upon  these  facts, 
found  a  verdict  for  the  plaintiff,  for  $40 ;  and  from  the 
judgment  entered  thereon,  by  the  justice,  the  defendant 
appealed  to  the  county  court;  which  affirmed  the  judgment 

S.  d  E.  Early  for  the  appellant. 

L  If  we  treat  the  action  as  founded  upon  the  warranty 
alleged  in  the  complaint,  the  judgment  cannot  be  upheld. 
The  plaintiff,  at  the  trial,  seems  to  have  treated  this  as  an 
action  upon  warranty,  as  he  did  not  prove,  or  make  any 
effort  to  prove,  any  fraud,  before  he  rested  his  case.  1.  The 
complaint  sets  forth  two  distinct  and  complete  bargains, 
to  wit,  an  exchange  of  horses  on  the  26th  day  of  Decem- 
ber, upon"  which  the  plaintiff*  gave  his  note  to  the  defend- 
ant for  $55 ;  and  upon  which  it  may  be  claimed  a  warranty 
is  alleged  to  have  been  made  by  the  defendant;  and  another 
bargain,  about  two  days  after  this,  by  which  the  former  trade 
was  rescinded,  and  the  plaintiff  took  both  horses  and  gave 
the  defendant  his  note  for  $100,  the  transaction  being  in 
substance  a  sale  of  the  horse  for  the  $100.  If  any  warranty 
is  alleged  on  this  last  trade,  it  is  only  in  reference  to  the 
soundness  of  the  horse.  .  It  is  not  alleged  that  any  repre- 
sentations were  made  as  to  age  or  other  qualities;  and 
the  action  is  based  upon  this  last  trade,  and  the  liabilities 
of  the  defendant,  if  any,  grow  out  of  it.  2.  The  action 
cannot  be  sustained  by  the  warranty  which  it  is  claimed 
was  made  on  the.  first  trade.     That  was  a  distinct  trans- 
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action,  complete  in  itself,  and  with  its  termination  all  ne- 
gotiation between  the  parties  terminated  for  the  time.  It 
is  not  a  case  of  continuoas  negotiations  ending  in  a  trade 
or  sale ;  but  each  trade  or  bargain  is  distinct.  As  to  the 
first  trade,  all  the  representations  were  made  upon  the  26th 
day  of  December.  As  to  the  second,  all  the  representa* 
tions  were  made  on  the  day  the  note  was  given  and  the 
two  horses  were  taken.  {Wilmot  v.  Hurd^  11  Wend.  586. 
1  Strange^  414.)  3.  It  is  not  claimed,  and  cannot  be 
claimed,  that  the  proof  shows  any  warranty  on  the  second 
trade.  4.  No  breach  of  warranty  could  be  claimed  as  to 
the  stiftuess,  as  that  certainly  was  adjusted  on  the  second 
trade ;  and  besides,  the  plaintift'  knew  of  it  and  demanded 
no  special  warranty  against  it  {Schuyler  v.  Rueu^  2  OaineSj 
202.)  5.  But  even  if  we  are  so  far  wrong,  we  are  right 
in  saying  that  this  action  cannot  be  sustained  upon  any 
warranty,  for  the  reason  that  upon  the  second  trade,  and 
aa'apart  thereof,  the  plaintiff  agreed  to  take  the  horse  ^'as 
she  was."  The  plaintiff  testified  on  his  cross-examination 
that  he  said  '^  she  is  mine  now,  let  come  what  will."  The 
defendant  testified  that  ^*  he  was  to  take  the  mare  as  she 
was ;"  and  in  this  he  is  not  contradicted  by  the  plaintiff. 
As  the  plaintiff  was  in  court,  it  must  be  taken  as  true,  or 
he  would  have  contradicted  it  These  two  expressions 
must  be  held  to  be  tantamount,  and  they  are  equivalent  to 
saying  that  the  plaintiff  was  to  take  the  mare  with  '^  all 
faults,  sound  or  unsound."  (Baglehole  v.  Walters^  3  Camp. 
154  to  156.  West  v.  Anderson,  9  Conn.  107.  HUlicard  on 
Sales,  235.)  Hence  there  could  not  be  any  recovery  right- 
fully for  breach  of  warranty. 

IL  We  claim  that  the  complaint  is  for  fraud.  It  has  all 
the  elements  of  such  a  complaint,  and  no  one  on  reading 
it  would  suspect  that  it  was  for  a  breach  of  warranty.  But 
if  this  be  treated  as  an  action  for  fraud,  the  judgment 
cannot  be  upheld.  1.  The  action  must  be  sustained,  if  at 
all,  for  reasons  above  stated,  by  false  representations  made 
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at  the  time  of  the  second  trade.  2.  At  this  trade  there 
were  no  representations  of  any  kind  made,  except  as  to 
the  stiffness,  and  in  reference  to  that,  there  is  no  pretense 
of  fraud.  3.  There  is  not  a  particle  of  testimony  by  any 
witness  produced  by  the  plaintiff  showing,  or  tending  to 
show,  any  fraud  on  the  part  of  the  defendant  on  either 
trade,  and  if  it  is  proved  at  all,  it  is  by  the  defendant  him- 
self. 4  We  also  claim,  as  we  have  above  claimed  in  ref- 
erence to  the  warranty,  that  on  the  second  trade  he  agreed 
to  take  the  horse  "  as  she  was"  with  all  her  defects,  and 
hence  that  he  cannot  recover  any  damages  for  the  alleged 
fraud.  {BaglehoU  v.  Waltera,  3  Camp.  154  to  156.  West  v. 
AnderMon,  9  Conn.  107.  HiUiard  an  8ale$,  235.)  5.  As 
there  is  no  proof  of  any  fraud,  it  cannot  be  and  should 
not  be  presumed.  {Fleming  v.  Slocum^  18  John.  403. 
Hence  we  say  upon  the  undisputed  evidence  in  this  case^ 
the  judgment  cannot  be  sustained,  whether  this  be  treated 
as  an  action  for  fraud  or  for  breach  of  warranty. 

III.  The  justice  erred  in  allowing  the  evidence  which 
was  objected  to.  If  this  be  treated  as  an  action  on  the  war- 
ranty, then  there  had  been  no  proof  of  any  warranty  as  to 
the  age,  on  the  second  trade.  If  it  be  treated  as  an  action 
of  fraud,  there  was  no  fraud  as  to  the  age. 

lY.  The  justice  erred  in  denying  the  motion  for  a  non- 
suit :  If  this  was  an  action  of  fraud,  upon  the  ground  that 
no  fraud  was  proven ;  if  it  be  treated  as  an  action  of  war- 
ranty, on  the  ground  that  no  warranty  was  proved  on  the 
second  trade. 

2?.  jPrott,  for  the  respondent 

I.  The  warranty  and  breach  are  found  by  the  verdict  of 
the  jury  upon  conflicting  testimony.  The  county  court 
was  therefore  right  in  not  disturbing  their  verdict. 

n.  The  modification  made  in  the  trade  at  the  second 
interview  between  the  parties  was  based  upon  the  stiffness 
of  the  mare,  which  the  defendant  then  insisted  was  only 
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temporary.  In  other  respects  the  trade  and  the  entire  un- 
dertakings were  left  unimpaired.  (11  Wend.  584.)  1.  The 
defendant  refused  to  cancel  the  trade,  but  in  consideration 
of  the  temporary  stiffness,  as  he  called  it,  took  the  flOO 
note,  instead  of  the  horse  and  $55.  2.  In  all  other  respects 
the  former  trade  was  confirmed.  3.  At  all  events  it  was 
a  question  of  fact  for  the  jury,  upon  the  evidence,  whether 
that  was  the  intention  of  the  parties  or  not 

m.  There  was  no  question  of  variance  between  the 
complaint  and  proof  raised  at  the  trial.  The  question  is, 
therefore,  simply  whether  the  evidence  was  sufficient  to 
support  the  verdict. 

IV.  The  objection  to  the  testimony  of  Sally  ShuU,  as  to 
the  representations  made  at  the  first  trade,  was  not  well 
taken.  As  the  first  trade  was  not  canceled,  but  confirmed 
in  most  of  its  provisions  at  the  second  interview,  her  tes- 
timony was  clearly  competent  to  prove  a  warranty. 

By  the  Courtj  MuLLiN,  J.  It  is  difficult  to  say  what  the 
cause  of  action  is  that  is  set  out  in  the  complaint.  Both 
fraud  and  warranty  are  alleged,  and  perhaps  the  plaintiff 
is  entitled  to  have  his  judgment  sustained,  provided  he 
has  shown  himself  entitled  to  recover  for  either. 

The  first  contract  was  fully  executed  by  the  delivery  to 
each  party  of  the  property  to  which  he  was  entitled  under 
the  contract,  and  a  new  and  independent  agreement  en- 
tered into  in  reference  to  the  same  property.  If  the 
plaintiff  was  now  suing  for  breach  of  warranty  on  the  first 
sale  it  is  quite  likely  he  would  be  entitled  to  recover,  as 
there  is  but  little  question  but  that  the  defendant  war- 
ranted his  horse;  nor  but  that  such  warranty  was  broken. 
But  it  is  not  claimed  that  this  action  was  brought  for 
breach  of  warranty,  or  fraud  in  the  first  sale  or  exchange. 
We  must  inquire,  therefore,  whether  there  was  fraud  or 
warranty  in  the  second  sale.     The  second  sale  was  made 
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at  the  detendant'8  house,  after  the  plaintiff  had  taken  hack 
the.  horse  he  received  of  the  defendant,  and  informed  the 
defendant  that  he  thought  the  mare  was  stiff.  The  defend- 
ant said  he  thought  not;  after  driving  her  he  said  he 
thought  she  was  a  little  stiff,  caused  from  cold,  hut  thought 
it  would  pass  off'  in  a  few  days.  The  new  hargain  was 
then  made,  and  the  plaintiff'  took  with  him  hoth  horses, 
and  gave  the  defendant  his  note  for  $100.  Confining  the 
negotiations  of  the  parties  to  the  time  when  the  second 
bargain  was  made,  there  was  nothing  said  by  the  defend- 
ant from  which  a  warranty  of  the  horse  could  be  inferred, 
or  an  intention  to  warrant.  The  plaintiff's  counsel,  to  get 
rid  of  this  difficulty,  insists  that  the  defendant  is  liable  for 
the  representations  made,  and  the  warranties  given,  in  the 
first  sale,  inasmuch  as  the  plaintiff  must  be  held  to  have 
made  the  second  in  view  of,  and  in  reference  to,  what  had 
been  said  by  the  defendant  on  the  first  sale.  That  the 
second  bargain  was  but  a  modification  of  the  first,  and  not 
a  new  and  independent  agreement. 

The  second  bargain  was  a  new  and  distinct  agreement 
whereby  the  first  was  rescinded,  and  new  obligations 
assumed  by  the  parties  wholly  inconsistent  with  the  first 
The  first  was  an  exchange  of  horses/ the  second  was  a  sale, 
by  the  defendant,  of  his  horse,  after  rescinding  the  first, 
for  the  sum  of  $100. 

The  question  now  is,  do  the  representations  and  war- 
ranties given  on  the  first  enter  into  and  form  a  part  of  the 
second.  If  they  do,  the  judgment  is  right,  and  should  be 
afi&rmed ;  if  not,  it  must  be  reversed.  The  general  rule 
is,  that  the  representations  and  affirmations  constituting 
the  warranty,  or  the  representations  which  are  charged  to 
be  false,  must  be  made  during  the  negotiations  for  the 
sale      (1  ParB,  on  Cont,  463,  note  e,) 

In  Chitti/  on  Cont  458,  it  is  said  the  warranty  must  be 
made  during  the  treaty,  or  at  the  time  of  the  sale,  or  at 
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l^ast  before  the  performance  of  the  dabetantial  terms 
thereof  In  Wilmot  v.  Burdy  (11  Wend.  584,)  it  was  held 
thaty  generally,  a  warranty  of  an  article  should  be  made 
at  the  time  of  the  sale,  but  if,  when  parties  are  first  in 
treaty  respecting  the  sale,  the  owner  offers  to  warrant  the 
article,  the  warranty  will  be  binding,  although  the  sale 
does  not  take  place  until  some  days  afterward. 

In  Eopkim  v.  Tanqueray,  (26  Ery.  L.  dt  JE.  254,)  the 
defendant  owned  a  horse  sent  to  Tattersall  to  be  sold  at 
auction.  On  the  day  previous  to  the  sale,  he  saw 'the 
plaintiff  at  the  stables  examining  the  horse,  and  said  to 
him :  "  You  have  nothing  to  look  for,  I  assure  you ;  he  is 
sound  in  every  respect;'*  upon  which  representation  the 
plaintiff  expressed  his  satisfaction  as  to  the  soundness  of 
the  horse,  and  examined  him  no  further,  and  on  the  next 
day  bid  him  off  f6r  a  large  price,  at  the  auction.  Held 
this  was  not  a  warranty,  although  the  horse  proved  to  be 
unsound.  The  court  say  there  was  no  evidence  to  go  to 
the  jury  of  a  warranty,  the  representation  not  being  made 
in  the  course  of,  or  with  reference  to,  the  sale.  Can  we 
say  that  the  representations  made  with  reference  to  an 
exchange  of  horses  would  have  been  made  had  the  second 
bargain  been  the  one  under  discussion?  It  seems  to  me 
not.  When  that  bargain  was  concluded,  the  rights  of  the 
parties  were  fixed,  and  a  new  bargain,  made  in  regard  to 
the  same  property,  must  rest  on  its  own  facts  and  circum- 
stances. Before  the  second  bargain  was  made,  the  plain- 
tiff had  discovered  defects  in  the  horse,  and  it  was  on 
account  of  them  that  the  defendant  entered  into  the  new 
agreement.  It  would  be  most  unjust  to  the  defendant  to 
hold  him  to  a  warranty  given  on  the  first  trade,  when  it 
was  to  get  rid  of  it  he  entered  into  the  second.  I  am, 
therefore,  of  the  opinion  that  the  representations  made 
during  the  negotiation  for  the  first  bargain  could  not  be 
considered  as  entering  into,  or  forming  a  part  of  the  new 


MONEOE-DECEMBER,  I8G8.  187 


Sherwood  v.  Pratt. 


one ;  and  that  there  is,  therefore,  no  evidence  of  fraad  m 
warranty  in  the  new  sale  to  support  the  jadgment 

The  jadgment  of  the  county  court,  and  of  the  Instiee, 
ahonld  therefore  be  reversed. 

Jadgment  reversed. 

[OswBOO    Gbitbbal   Tbbm,  Jii]y  14,  1866.     JUm,  MuOin,   Uorgm  and 
JtofipM,  Justices.] 


■«•»- 


Shbrwood  ^9.  Pratt. 

Where  one  who  has  signed  his  name  as  an  attesting  witness  to  the  execntioo 
of  an  instrnment,  did  so  without  the  knowledge  or  consent  of  the  parties, 
the  instrument  may  he  proved  as  if  there  were  no  suhscribing  witness. 

The  signature  of  a  suhscribing  witness  is  not  conduthe  upon  the  parties  to  the 
instrument.  It  is  only  prima  fom  evidence  that  the  witness  was  eaUed  in  by 
them ;  and  the  presumption  arisiog  from  it  may  be  contradicted: 

And  for  that  purpose,  parol  testimony  may  be  received ;  the  object  of  the 
proof  not  beiog  to  contradict,  or  vary,  the  written  agreement,  but  merely  to 
show  that  its  execution  was  not  attested  in  a  particular  way. 

APPEAL,  by  the  plaintiff,  from  a  jadgment  entered 
upon  the  report  of  a  referee.  The  action  was  in  the 
natnre  of  replevin. 

The  complaint  alleges  that  on  or  about  the  27th  day  of 
July,  1867,  the  defendant  took  and  wrongfully  detains, 
from  the  plaintifi*,  certain  articles  of  personal  property 
belonging  to  the  plaintiff,  of  the  value  of  $600.  The  de- 
fendant, by  his  answer,  admits  the  taking  and  detaining 
of  the  said  property,  and  alleges  that  he  took  the  same 
npon  a  chattel  mortgage  executed  by  one  J.  W.  Sher- 
wood, and  detained  it  for  the  purpose  of  selling  under 
the  said  mortgage.  The  cause  was  referred  to  Harlo 
Hakes,  Esq.,  and  was  brought  on  for  trial  on  the  12th  day 
of  May,  1868. 

J.  W.  Sherwood  was  indebted  to  the  plaintiff  in  the 
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8Cim  of  $615,  and  had  given  to  him  a  mortgage  on  the 
property  mentioned  in  the  complaint.  Upon  said  mort- 
gage appeared  the  name  of  the  referee  as  a  subscribing 
witness,  which  had  been  placed  there  without  the  knowl- 
edge or  request  of  the  plaintiff,  or  the  mortgagor.  At  the 
commencement  of  the  trial,  the  plaintiff  attempted  to 
prove  the  execution  of  the  mortgage  by  himself  as  a  wit- 
ness ;  when  the  defendant  objected,  on  the  ground  that 
there  was  a  subscribing  witness  to  the  mortgage.  The 
plaintiff  then  offered  to  show  that  the  name  of  the  sub- 
scribing witness  was  placed  upon  said  mortgage  without 
the  knowledge  or  consent  of  himself  or  the  mortgagor. 
The  plaintiff  conceded  that  the  subscribing  witness  to  the 
mortgage  so  subscribed  it  at  tbe  time  of  the  execution  of 
the  mortgage.  The  offer  was  objected  to  by  the  defend- 
ant's counsel,  on  the  ground  that  having  been  subscribed 
by  the  witness  at  the  time  of  the  execution  of  the  mort- 
gage, it  should  be  deemed  to  have  been  adopted  by  the 
parties.  Second.  That  it  would  be  an  alteration  or  contra- 
diction of  the  instrument,  and,  in  efi'ect,  striking  out  the 
name  of  the  subscribing  witness.  Objection  sustained  by 
the  referee,  and  the  plaintiff's  counsel  duly  excepted. 
Thereupon  the  plaintifi'^s  counsel  announced  that,  under 
the  ruling,  he  was  unable  to  proceed  further,  for  the 
reason  that  he  should  be  obliged  to  call  the  referee  as 
the  subscribing  witness.  The  defendant's  counsel  moved 
for  a  nonsuit  on  the  question  of  the  plaintiff's  right  to 
recover.  Motion  granted.  The  plaintift^'s  counsel  then 
waived  the  necessity  of  calling  witnesses  to  prove,  and 
admitted,  that  the  property  in  question  was  taken  from 
the  possession  of  the  defendant  by  the  sheriff,  pursuant  to 
the  proceedings  in  this  action,  on  the  first  day  of  August, 
1867,  and  delivered  to  the  plaintiff',  and  was  not  reclaimed 
by  the  defendant^  but  was  retained  by  the  plaintiff^  and  that 
the  value  of  the  property  was  $600.  The  referee  there- 
after made  his  report,  by  which  he  found  that  the  plaintiff 
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had  failed  to  establish  a  cause  of  action  against  the  de- 
fendant herein,  or  any  right  to  the  possession  of  the  per- 
sonal property  mentioned  in  the  complaint.  That  the  valae 
of  the  property  was  ^600 ;  and  that  the  defendant  was 
entitled  to  the  possession  of  said  property,  and  to  the 
return  thereof,  and  in  case  a  retarn  thereof  could  not  be 
had,  he  would  be  entitled  to  recover  the  said  value  thereof, 
with  interest  from  the  time  of  the  taking.  And  judgment 
was  entered  accordingly. 

sBfbirreU  ^  SouU,  /or  tl:e  appellant. 

I.  The  plaintiff  was  a  competent  witness  to  prove  the 
execution  of  the  mortgage.  If  he  saw  the  mortgagor  sign 
his  name  to  the  mortgage,  his  testimony  to  that  fact  would 
be  as  good  evidence  as  it  is  possible  to  produce,  and  better 
evidence  than  was  received  in  the  case  of  Hall  v.  PkelpSj 
(2  John,  451,)  and  approved  in  Mauri  v.  Heffemany  (13  id, 
74,)  and  3  Cowen  ^  HilFs  Notes^  28,  29. 

n.  The  person  whose  name  appeared  upon  the  mort- 
gage as  a  subscribing  witness  was  not  such  witness  within 
the  meaning  of  the  law.  Neither  party  to  the  mortgage 
had  any  knowledge  that  his  name  was  subscribed  thereto, 
and  it  is  well  established  that  no  person  can  make  himself 
a  subscribing  witness  to  an  instrument  without  the  knowl- 
edge or  request  of  the  parties  to  it;  that  is,  no  person 
can,  by  voluntarily  placing  his  name  upon  an  instrument 
as  a  subscribing  witness,  compel  the  parties  to  the  instru- 
ment to  call  him  to  prove  its  execution.  (2  Phil  Ev.  201, 
214  2  Cowen  ^  HilV%  Notes,,  362,  387,  marginal.  1  Stark. 
Ev,  328.  1  Qreenl  Ev.  569.  2  Wend.  576.  6  Hill,  303. 
2  Wait'%  Law  and  Practice,  431.) 

in.  The  fact  that  the  referee  placed  his  name  as  a  sub- 
scribing witness  to  the  mortgage,  at  the  time  of  its  execu- 
tion, is  not  conclusive  that  either  of  the  parties  to  the 
mortgage  knew  that  it  was  there ;  .  and  most  certainly 
they  could  not  adopt  him  as  the  subscribing  witness  with- 
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oat  their  knowledge.  To  produce  that  effect  there  must 
be  an  agreement  to  so  regard  him,  made  and  entered  into 
by  the  parties,  after  the  fact  that  he  had  so  subscribed  his 
name  came  to  their  knowledge.  When  it  is  conceded 
that  the  referee  placed  his  name  to  the  mortgage  without 
the  knowledge  or  request  of  the  parties  thereto,  it  must 
also  be  conceded  that  at  that  time  he  was  not  a  legal  sub- 
scribing witness.  He  could  become  such  at  a  subsequent 
time  only  by  the  agreement  of  the  parties,  which  agree- 
ment should  be  proved  by  the  person  asserting  its  ex- 
istence, before  either  party  to  the  mortgage  should  be^com- 
pelled  to  call  him  to  prove  its  execution. 

Where  the  existence  of  a  fact  or  relation,  continuous  in 
its  nature,  has  once  been  proved,  a  presumption  of  its  con- 
tinuance arises.  (1  Stark.  Ev.  55.  2  id.  688.  1  Phil. 
JSv.  449.  1  Oowen  d  HUV%  Notei,  458.)  By  a  parity  of 
reasoning,  when  it  has  been  proved  that  an  apparent  fact 
or  relation  of  the  same  nature  did  not  exist  at  the  time  it 
was  presumed  to  have  existed,  the  presumption  must  also 
arise  that  it  did  not  subsequently  exist. 

IV.  The  name  of  the  subscribing  witness  is  no  part  of 
the  mortgage. 

y.  The  plaintiff  should  have  been  allowed  to  prove  that 
the  name  of  the  so-called  subscribing  witness  was  placed 
upon  the  mortgage  without  the  knowledge  or  request  of 
the  parties  thereto.  1.  The  defendant  objected  to  his 
proving  the  execution  thereof  by  any  other  person  than 
the  one  whose  name  appeared  thereon  as  a  subscribing 
witness.  2.  As  the  name  of  the  referee  appeared  upon 
the  mortgage  as  a  subscribing  witness,  the  presumption 
arose  that  he  was  such  in  fact  and  in  law ;  and  the  plain- 
tiff should  have  been  allowed  to  rebut  that  presumption, 
to  relieve  himself  of  the  seeming  necessity  of  proving  its 
execution  by  him. 

VL  The  defendant  was  not  entitled  to  a  judgment  for  a 
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return  of  the  property ;  he  did  not  claim  a  return  in  his 
answer.     {Oodey  §  277.) 

VIL  The  defendant  was  not  entitled  to  a  judgment  for 
the  market  value  of  the  property.  Allowing  him  all  he 
claimed^  he  had  but  a  special  property  therein,  to  the 
amount  of  his  lieu,  by  virtue  of  bis  mortgage.  As  no 
evidence  was  produced  to  show  what  that  amount  was, 
the  finding  of  the  referee,  and  the  judgment  entered  in 
pursuance  thereof,  are  most  clearly  erroneous.  (Seaman 
V.  Luce,  23  Barb.  240.    Spoor  v.  EoUand,  8  Wend.  445.) 

Vin.  In  this  case  no  trial  was  had.  The  plaintiff  was 
turned  out  of  court  before  he  could  introduce  any  material 
evidence  to  support  his  cause  of  action.  The  mortgage 
was  the  foundation  of  his  title  to  the  property,  and  when 
he  was  prevented  from  proving  the  execution  of  that,  he, 
of  course,  could  not  proceed  in  the  trial  of  the  cause.  It 
was  impossible  for  the  plaintiff  to  offer  any  better  evidence 
of  the  execution  of  the  mortgage  than  he  did.  It  could 
not  have  been  proved  by  the  referee  as  subscribing  wit- 
ness, because  he  was  not  such  witness.  It  is  the  legal 
duty  of  the  courts  to  see  that  issues  of  fact  therein 
are  fully  and  fairly  tried.  {Adrit  v.  Wilson^  7  Howard's 
Pr.  64.)  The  court  cannot  fail  to  see  that  the  trial  of  this 
cause  was  prevented  by  the  defendant  and  the  erroneous 
rulings  of  the  referee.  And  it  is  submitted  with  confi- 
dence that  the  plaintiff  will  be  allowed  an  opportunity  to 
establish  his  title  to  the  property  mentioned  in  the  com- 
plaint ;  and  that  if  the  defendant  has  any  lien  on  said  prop- 
erty by  virtue  of  his  alleged  mortgage,  he  shall  be  required 
to  establish  it  by  competent  evidence. 

Geo.  B.  Bradley^  for  the  respondent. 

L  In  view  of  the  fact  that  the  witness  to  the  mortgage 
subscribed  as  such  at  the  time  of  the  execution  of  the  in- 
strument, the  plaintiff's  offer  to  show  that  the  subscription 
by  the  witness  was  without  the  knowledge  or  request 
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of  the  parties  was  incompetent,  and  properly  excladed. 
1.  The  fact  that  the  witness  subscribed  at  the  time  of  ex- 
ecution made  him  a  subscribing  witness,  and  conclusively 
established  his  relation  as  such  to  the  instrument.  {HolUnr 
back  V.  FUmingy  6  Hilly  303  to  305.)  In  such  case  the  ex- 
ecution by  the  party  and  subscription  by  the  witness  are 
considered  parts  of  the  same  transaction.  (Id.)  2.  And 
when  the  instrument  became  effectual  by  delivery,  the 
subscription  by  the  witness  was  a  part  of  it,  in  so  far  that 
it  provided  upon  its  face  the  mode  of  proof  of  execution, 
and  it  must  be  deemed  to  have  been  delivered  and 
accepted  with  a  view  to  the  consequences  and  effect  re- 
lating to  the  establishment  by  proof  of  the  execution. 
3.  The  mortgagor,  certainly,  after  delivery  of  the  instru- 
ment thus  witnessed,  cannot  insist  that  the  witness  was  not 
a  subscribing  witness ;  nor  could  the  mortgagee  repudiate 
that  relation  of  the  witness  after  acceptance.  The  parties, 
at  the  time  of  and  by  delivery  and  acceptance,  must  be 
deemed  to  have  adopted  the  subscription  by  the  witness. 
It  follows  that  where  an  instrument  is  delivered  and 
accepted  with  the  name  of  a  subscribing  witness  thereto, 
who  is  personally  competent  to  be  such,  the  relation  as 
such  of  the  witness  cannot  be  defeated.  And  especially 
is  that  so  when  the  execution  by  the  party  cannot  be  dis- 
tinguished, in  point  of  time,  from  the  subscription  by  the 
witness.  Any  other  rule  might  not  only  be  prejudicial  to 
a  party  to  the  instrument,  but  would  open  the  door  to  con- 
fusion, by  producing  question  of  a  fact  whenever  a  want 
of  recollection  of  a  party  would  permit.  The  rule  would 
be  different  if  it  should  appear  that  the  witness  did  not 
subscribe  before  delivery;  then  the  subscription  would  be 
no  part  of  the  instrument  as  delivered.  4  The  subscription 
at  the  time  of  execution  is  so  much  a  part  of  the  instru- 
ment that  to  attempt  to  prove  that  the  witness*  name  ap- 
peared there  without  request,  would  be  an  attempt  to 
reform  or  alter  it.    This  subscription  by  a  witness  is  so 
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important  a  feature  of  the  paper,  in  respect  to  authenti- 
cating its  execution,  that  at  common  law  the  necessity  of 
proof  by  the  witness  cannot  easily  be  obviated  in  respect 
to  anything  relating  to  the  execution.  {Hollenhach  v. 
Fleming,  6  Hill,  305.  King  v.  Smith,  21  Barb.  158.  JoneB 
V.  Underwood,  28  id.  481.)  And  the  fact  that  the  sub- 
scribing witness  was  referee,  (having  been  made  so  by 
consent,)  would  not  have  enabled  the  party  to  resort  to 
secondary  evidence  of  execution.  {Jone9  v.  Phelps,  5  Mich. 
218.  Patterson  v.  Schenck,  3  Oreenl.  434.)  This  question, 
however,  is  not  presented  in  this  case. 

II.  In  any  view,  the  evidence  offered  could  not  tend  to 
show  that  Harlo  Hakes  was  not  in  fact  a  subscribing  wit- 
ness. The  offer  was  not  broad  enough.  1.  The  theory 
that  a  subscribing  witness  is  one  selected  by  the  party  or 
parties  to  the  instrument,  and  subscribes  as  such  by  re- 
quest, express  or  implied,  is  satisfied.  In  this  case  the 
witness  subscribed  at  the  same  instant  that  the  mortgagor 
executed  the  mortgage,  and  it  was  delivered  and  accepted 
thus  subscribed.  The  presumption  is,  that  the  parties 
knew,  when  the  mortgage  was  delivered  and  accepted,  what 
the  mortgage  contained — that  the  witness'  name  appeared 
thereon ;  and  the  presumption  is  as  strong  in  respect  to 
that  as  to  gny  part  of  its  terms.  And  they  must  be 
deemed  to  have  then  adopted  the  witness  as  legitimate. 
This  presumption  is  a  legal  one,  not  susceptible  of  repul- 
sion collaterally  by  oral  evidence,  any  more  than  that  re- 
lating to  any  other  thing  appearing  in  the  instrument. 
2.  The  offer  to  prove  that  the  subscription,  although  made 
at  the  time  of  the  execution  of  the  paper,  was  so  made 
without  the  knowledge  or  request  of  the  parties,  if  allowed, 
would  have  failed  to  show  that  the  parties,  at  the  time  of 
delivery  and  acceptance,  were  not  aware  of  the  subscrip- 
tion, and  adopted  it.  The  evidence  would  have  been 
practically  useless.  The  offer  was  too  narrow.  (JDiekin-- 
son  V.  Smith,  25  Barb.  102  to  108.    3  N.  Y.  47, 50.    38  Barb. 
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417.)  The  offer  relates  entirely  to  the  time  of  the  act  of 
subscription  by  the  witness.  The  parties  may  have  known 
it,  a  moment  after  it  was  made,  consistently  with  the  trath 
of  the  evidence  offered.  3.  The  presumption  is,  that  the 
person  whose  name  appears  suDscribed  as  such  to  an  in« 
strument  is  a  subscribing  witness.  The  plaintiff  has  the 
affirmative,  and  is  required  to  exclude  the  presumption, 
by  proof  that  the  person  was  in  fact  such  witness.  (  Whit- 
aker  v.  SalMuty^  15  Pieh  544.  Sigfried  v.  Levany  GS.dkB. 
311.  2  Gawen  dk  SaVs  Notes,  381,  Sd  ed.)  The  evidence 
may  be  conceded  to  be  true,  and  the  presumption  offered 
is  not  met  or  repelled. 

Bff  the  Oourtj  Jambs  C.  Smith,  J.  An  instrument,  pur- 
porting to  be  attested  by  a  subscribing  witness,  may  be 
proved  as  if  there  were  no  subscribing  witness,  where 
the  person  who  has  put  his  name  as  attesting  witness,  did 
so  without  the  knowledge  or  consent  of  the  parties. 
(2  Phil  on  Ev.,  4  Am.  ed.,  with  notes,  499,  503.  2  Wait's 
Law  and  Ft.  431.)  In  the  present  case,  the  plaintiff's 
counsel  offered  to  prove  that  the  chattel  mortgage  pro- 
duced by  him  at  the  trial,  was  signed  by  the  subscribing 
witness  without  the  knowledge  or  request  of  either  of  the 
parties  to  the  mortgage.  When  he  made  ^he  offer,  he 
conceded  that  the  mortgage  was  so  subscribed  by  the 
witness,  at  the  time  of  its  execution.  The  case  states  that 
the  offer  was  objected  to  on  two  grounds  :  (1.)  That  hav- 
ing been  subscribed  by  the  witness  at  the  time  of  the  ex- 
ecution of  the  mortgage,  it  was  deemed  to  have  been 
adopted  by  the  parties.  (2.)  That  it  would  be  an  altera- 
tion or  contradiction  of  the  instrument,  and,  in  effect, 
striking  out  the  name  of  the  subscribing  witness.  In  sus« 
taining  the  objection,  the  referee,  I  think,  fell  into  an  error. 
The  objection  rests,  mainly,  on  the  fact  that  the  witness 
subscribed  the  mortgage  at  the  time  of  its  execution.  But 
that  fact  is  of  no  moment,  if  it  be  true,  as  the  plaintiff 
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offered  to  show,  that  the  witness  so  subscribed  without  the 
knowledge  of  either  of  the  parties.  To  hold  otherwise, 
would  be  to  treat  the  signature  of  the  witness  as  conclu- 
sive upon  the  parties;  whereas  it  is  only  pnma /oct^  evi- 
dence that  the  witness  was  called  in  by  them,  and  the 
presumption  arising  from  it  may  be  contradicted.  And 
for  that  purpose  parol  testimony  may  be  used,  since  the 
object  of  the  proof  is  not  to  contradict  or  vary  the  written 
agreement,  but  merely  to  show  that  its  execution  was  not 
attested  in  a  particular  way. 

There  should  be  a  new  trial,  and  as  the  present  referee 
is  the  subscribing  witness,  and  bis  testimony  will  probably 
be  needed  on  the  trial,  another  referee  should  be  appointed 
in  his  place. 

[MoiTBOB  Gbhbbal  Tsbm,  December  7, 1868.    £,  Darwin  Smithy  Joknaon  and 
/.  C.  Smith,  JtwUces.] 


Dennis  vs.  Ryan. 

Where  a  party,  knowing  that  a  certain  act  does  not  constitute  a  crimei  procures 
another  to  be  indicted  for  a  crime  ]  or  where  he  supposes  and  believes  that 
audi  act,  if  done  by  another,  would  constitute  a  crime,  and  falsely  and  ma- 
liciously accuses  such  other  of  the  commission  of  the  act,  and  procures  him 
to  be  indicted ;  an  action  for  malicious  prosecution  lies. 

Thus,  an  action  will  lie  for  the  malicious  prosecution  of  the  plaintiff  by  the 
defendant  in  causing  the  former  to  be  indicted  and  tried  for  the  crime  of 
forgery,  alleged  in  the  indictment  to  consist  in  the  erasure,  from  the  back  of 
a  money  bond  which  the  defendant  was  under  obligation  to  pay,  of  an  in- 
dorsement of  a  payment  thereon. 

A  charge  that  such  an  action  cannot  be  maintained  by  the  plaintiff,  unless  the 
Jury  are  satisfied,  from  the  evidence,  that  the  accusation  made  by  the  defend- 
ant, on  which  the  indictment  was  found,  was  known  by  him  to  be  false  and 
unfounded ;  but  that  if  he  made  the  complaint,  knowing  it  to  be  fiUse  and 
unfounded,  and  by  that  means  procured  the  plaintiff  to  be  indicted  and 
brought  to  trial,  the  action  will  lie,  even  though  the  charge  made  did  not 
constitute  the  crime  alleged,  or  any  crime^is  not  erroneous. 

Vol.  LXIII.  10 
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The  act  charged,  if  true,  would  not  constitute  a  forgery  of  the  bond,  because 
the  indorsement  is  no  part  of  the  bond,  but  only  evidence  of  a  payment 
thereon. 

It  is  impossible  for  a' party  to  make  for  himself  probable  cause,  out  of  his  own 
falsehood.    Fer  Johnson,  J. 

THIS  was  an  action  for  malicioas  prosecution,  and  false 
imprisonment,  tried  at  the  Cayaga  circuit  in  October, 
1870.  At  the  trial,  the  plaintiff  proved  that  the  defend- 
ant procured  an  indictment  for  forgery  to  bo  found  against 
him,  on  which  he  was  tried  and  acquitted.  The  charge 
was,  that  he,  the  plaintiff,  had  committed  a  forgery  by 
erasing  a  payment  indorsed  on  a  bond  and  mortgage  held 
by  the  plaintiff*  against  the  defendant.  To  obtain  the  in- 
dictment the  defendant  stated  to  the  district  attorney,  and 
afterwards  swore  on  the  trial  of  the  indictment,  that  on 
two  several  occasions  he  heard  the  plaintiff'  admit,  sub- 
stantially, that  he  did  make  the  erasure.  The  evidence 
of  these  admissions  was  substantially  all  the  evidence  to 
charge  the  plaintiff  with  the  crime. 

The  plaintiff,  on  his  trial,  showed  that  he  did  not  only 
not  make  the  statements  sworn  to  by  the  defendant,  but 
in  fact  the  alleged  payment  never  had  been  indorsed. 

The  plaintiff,  after  his  acquittal,  brought  this  action,  and 
proved  the  foregoing  facts. 

At  the  conclusion  of  his  case  the  defendant  moved  for  a 
nonsuit,  on  the  following  grounds,  viz :  The  facts  charged 
by  the  defendant,  on  which  the  indictment  was  found,  to  wit, 
the  erasure  of  the  payment,  constituted,  at  law,  no  crime, 
and  the  defendant  was  therefore  not  liable  for  his  acts. 

The  motion  was  denied,  and  at  the  conclusion  of  the 
case  the  court  charged  the  jury,  among  other  things,  that 
"  a  party  who  corruptly  and  maliciously  institutes  a  pros- 
ecution of  this  kind,  cannot  screen  himself  behind  the 
allegation  that  the  alleged  offense  was  not  a  crime,  and 
that  the  plaintiff  was  injured  to  the  same  extent  as  though 
a  crime  were  charged  in  the  indictment." 
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The  defeudant  excepted  to  this  part  of  the  charge,  and 
requested  the  court  to  charge  that  the  graud  jury  having 
fouud  an  indictment  for  what  was  not  a  crime,  the  defend- 
ant was  not  liable  for  the  arrest  and  prosecution  of  the 
plaintiff.  The  court  declined  so  to  charge^  and  the  de- 
fendant excepted  to  the  refusal. 

The  plaintiff  had  a  verdict,  on  which  judgment  was 
duly  entered,  and  the  defendant  appealed  from  the  same 
to  the  general  term ;  where  the  cause*  came  on  to  be  heard 
on  a  case  and  exceptions. 

jif.  V.  Atutin^  for  the  appellant,  argued  the  following 
among  other  propositions : 

There  being  no  crime  charged  in  the  indictment  against 
the  plaintiff*  the  defendant  is  not  liable,  even  if  he  made 
false  statements  to  the  district  attorney,  or  prosecuted  the 
indictment  by  the  same  means ;  such  statements  were  en- 
tirely immaterial,  and  did  not  amount  to  false  charges  of 
a  crime.  And  he  cited  the  following,  among  other  au- 
thorities :  Jackson  v.  Dawes,  (5  Oranch,  283 ;)  Blunt  v.  LiUhy 
(3  Mason,  102 ;)  McNeeUy  v.  DrUeoU,  (2  Blackf.  259  ;)  The 
State  V.  Thomburgy  (6  Iredell,  79 ;)  The  State  v.  McLaren^ 
(1  Aiken^  311 ;)  The  State  v.  NoHon^  (3  Zabriskie,  33.) 

F.  D.  Wright,  for  the  respondent,  among  other  propo- 
sitions, made  the  following  points : 

L  An  action  will  lie  for  a  malicious  prosecution,  even 
although  the  plaintiff  could  not  have  been  convicted  for 
the  crime  of  forgery  on  the  indictment,  and  will  lie  for  the 
malicious  prosecution  of  a  bad  indictment.  This  case  is 
different  from  the  case  where  the  party  innocently  and 
truly  states  facts  to  a  magistrate  which  do  not  amount  to 
a  felony,  and  the  officer,  without  any  fault  on  the  part 
of  the  complainant,  issues  a  warrant.  The  case  at  bar  is 
one  where  the  defendant  deliberately  and  maliciously  set 
the  machinary  of  the  law  in  motion,  and  followed  the 
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complaint  up  by  deliberate  perjury,  on  the  trial  of  the 
indictment. 

II.  The  court  and  jury  had  jurisdiction  of  the  plaintiff^ 
and  of  the  alleged  oflense ;  and  it  is  wholly  immaterial 
whether  the  indictment  was  good  or  bad,  so  long  as  the 
defendant  obtained  it  by  willful  and  malicious  false  state- 
ments. In  such  a  case  he  is  clearly  liable.  He  cited  the 
following  authorities:  1  Arehbold^,a  Crim.  Practice  and 
Pleadtng%,  4lI0  ;  1  HiUiard  on  TcrtB,  470 ;  Fcre%t  v.  CoU 
lint,  (20  Ala.  170 ;)  OolKns  v.  Lord,  (7  Black/,  416 ;)  Morris 
V.  Scott,  (21  Wend.  281 ;)  1  Am,  Crim.  Cases,  208,  209 ; 
Prado  V.  Barrett,  (1  Ld.  Baym.  81 ;)  Chambers  v.  Bobinson^ 
(1  Strange,  691 ;)  Sicks  v.  Fentham,  (4  T,  B.  347.) 

By  the  Court,  Johnson,  J.  The  action  was  for  the  ma- 
licious prosecution  of  the  plaintiff  by  the  defendant,  in 
causing  the  plaintiff  to  be  indicted  and  tried  for  the  crime 
of  forgery,  in  altering  a  certain  bond  for  the  payment  of 
money,  which  bond  the  defendant  was  under  obligation  to 
pay.  The  forgery  was  alleged  in  the  indictment  to  con- 
sist  in  the  erasure,  from  the  back  of  the  bond,  of  an  in- 
dorsement thereon,  of  a  payment  of  ^5.  It  would  seem 
pretty  clear  that  the  act  charged,  if  true,  would  not  con- 
stitute a  forgery  of  the  bond,  as  the  indorsement  was  no 
part  of  the  bond,  but  only  evidence  of  a  payment  thereon. 
It  is  not  very  material,  in  this  case,  to  consider  whether 
it  constituted  the  crime  of  forgery  at  all,  or  if  so,  what  was 
the  instrument  so  forged,  because  the  indictment  charged 
it  to  be  a  forgery,  and  the  plaintiff  was  obliged  to  go  to 
trial  upon  it,  and  defend  himself  against  the  charge.  He 
was  prosecuted  for  that  crime  in  fact  and  in  law,  and  was 
compelled  to  answer  and  defend.  The  point  made  by  the 
counsel  for  the  appellant,  that  the  defendant  is  not  liable 
for  the  prosecution,  if  he  stated  the  facts  truly  and  hon- 
estly to  the  district  attorney,  and  to  the  grand  jury,  and 
was  advised  by  the  district  attorney  that  such  facts  would 
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constitute  the  crime  of  forgery,  and  the  grand  jury  found 
the  indictment  upon  such  insuflScient  evidence,  does  not 
arise  in  the  case. 

On  looking  at  the  charge  of  the  judge  to  the  jury,  it 
will  be  seen  that  the  judge  expressly  charged  that  the 
action  could  not  be  maintained  by  the  plaintift*,  unless 
they  were  satisfied,  from  the  evidence,  that  the  accusation 
made  by  the  defendant,  on  which  the  indictment  was  found, 
was  known  by  him  to  be  false  and  unfounded ;  but  that 
if  he  made  the  complaint,  knowing  it  to  be  false  and  un- 
foanded,  and  by  that  means  procured  the  plaintiff  to  be 
indicted  and  brought  to  trial,  the  action  would  lie,  even 
though  the  charge  made  did  not  constitute  the  crime 
alleged,  or  any  crime.  The  jury,  by  their  verdict,  have 
foand  that  the  defendant,  when  he  made  the  charge,  knew 
that  the  facts  on  which  he  based  it  were  not  true,  but 
wholly  false.  The  appellant,  by  his  counsel,  excepted  to 
this  portion  of  the  charge. 

The  charge  was  correct  The  rule  is,  that  where  a  party, 
knowing  that  a  certain  act  does  not  constitute  a  crime, 
procures  another  to  be  indicted  for  a  crime,  or  where  he 
supposes  and  believes  that  such  act,  if  done  by  another, 
would  constitute  a  crime,  and  falsely  and  maliciously 
accuses  such  other  of  the  commission  of  the  act,  and  pro- 
cures him  to  be  indicted,  the  action  for  malicious  prose- 
cution lies:  1  Am.  Lead.  C7a«e«,  281 — where  nearly  all  the 
authorities,  English  and  American,  are  collected.  And  in 
our  own  court  it  has  been  held  that  this  action  would  lie 
against  a  party  who  falsely  and  maliciously  prosecutes 
another,  although  the  court,  in  which  the  action  was 
brought,  was  utterly  destitute  of  jurisdiction  in  the  matter. 
{Morris  v.  Skott^  21  Wend.  281.) 

In  such  a  case,  the  gravamen  of  the  action  is  the  malice 
and  falsehood,  and  the  arrest  and  trouble  of  defending, 
are  the  consequences,  A  case  like  this  is  much  stronger 
than  that,  because  there  the  question  arises,  whether  there 
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has  been  in  law  any  prosecution.  But  in  a  case  like  this, 
no  Buch  qaestion  can  arise.  The  coart  bad  jurisdiction, 
and  tbe  party  was  in  law  prosecuted,  even  though  the  plead- 
ings were  defective,  and  showed  upon  their  face  that  the 
charge  could  not  be  sustained. 

The  objection,  that  the  plaintiff  was  allowed  to  prove 
what  the  defendant  testified  to  before  the  grand  jury,  is 
wholly  unfounded.  No  such  evidence  was  given  by  the 
plaintiff.  He  proved  by  the  district  attorney  what  state- 
ments the  defendant  made  to  him  when  entering  the  com- 
plaint, and  what  he  testified  to  on  the  the  trial  of  the 
indictment.  The  court  ruled  that  the  plaintiff  might 
prove  the  defendant's  testimony  before  the  grand  jury ; 
but  it  is  apparent  that  no  such  testimony  was  given,  and 
the  exception  is  of  no  avail,  as  the  mere  ruling  worked  no 
injury  to  the  defendant.  Upon  a  careful  examination  of  all 
the  testimony  in  the  case,  it  appears  that  the  jury  were  well 
warranted  in  finding,  as  they  must  have  found,  under  the 
charge,  that  the  charge  made  by  the  defendant,  on  which 
he  procured  the  indictment  to  be  found,  was  a  sheer  fab- 
rication, and  most  wickedly  and  maliciously  made. 

The  testimony  by  which  the  defendant  attempted  to 
sustain  the  truth  of  the  charge  on  this  trial,  is  most  incred- 
ible. This  finding  puts  the  question  of  probable  cause 
wholly  out  of  the  case  upon  the  merits.  It  is  impossible 
for  a  party  to  make  for  himself  probable  cause  out  of  his 
own  falsehood. 

The  judgment  is  right,  and  must  be  affirmed. 

[Fourth  Dbpabtmbht,  Qbnbbal  Tbrm,  at  Buflklo,  January  2, 1872.  Mul- 
2wt|  Johnton  and  TaUoUt  Justices.] 
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Ik  thb  matter  of  the  acquisition  of  land  by  Thb  Pouan- 

KEEPSIB  AND  EASTERN  RAILROAD  COMPANY,  from  FraDCis 

A.  Palmer,  claimant  and  appellant 

• 

p.  was  the  owner  of  a  rulroad,  four  or  five  miles  in  leDgth,  leading.ft-om  and 
appurtenant  to,  an  iron  ore  bed  owned  by  him,  which  road  connected  with 
the  Harlem  railroad  at  B.,  where  it  terminated.  The  respondents  constrncted 
a  railroad  extending  from  Poughkeepsie  to  B.  At  a  point  about  two  and  a 
half  miles  from  B.  they  intersected  or  struck  the  road  of  P.,  and  Arom  thence 
to  B.  had  located  upon,  and  proposed  to  take  P.'s  road-bed,  embankment, 
excavations,  rails  and  ties,  leaving  him  no  outlet  from  his  ore  bed,  except 
by  constructing  a  new  road  in  place  of  the  portion  proposed  to  be  taken. 
The  commissioners  of  appraisal  appointed  in  proceedings  by  the  respondents, 
under  the  statute,  to  acquire  the  title  to  the  land  of  P.  proposed  to  be  taken, 
in  their  allowance  of  damages,  named  but  two  items,  viz.,  the  value  of  the 
land  taken  by  the  respondents,  in  its  present  condition,  including  grading 
done  thereon,  and  the  value  of  the  iron  and  ties  constituting  the  track  as  at 
present  laid  down ;  excluding  damages  arising  from  depreciation  in  value 
of  that  part  of  P.'s  railroad  not  taken;  also  damages  to  arise  from  any 
depreciation  in  valu^  of  the  ore  bed  by  cutting  off  existing  accommodations 
for  transporting  ore ;  and  damages  arising  from  delay  while  the  respondents 
were  using  his  road,  and  during  the  time  required  by  P.  to  construct  another 
road,  &c. 

HM^  on  appeal  from  such  appraisal,  1.  That  confining  the  damages  to  the 
actual  value  of  the  land  taken,  and  to  the  actual  value  of  the  ties  and  track 
as  at  present  laid  down,  was  not  that  just  compensation  intended  by  the 
constitution  and  the  statute  for  the  injury  that  the  taking  of  the  property, 
for  the  purpose  intended,  would  cause  the  land  owner,  and  for  all  the  uqjuries 
he  would  suffer. 

2.  That  if  P.'s  ore  bed,  and  the  remaining  section  of  his  railroad,  were  depre- 
ciated in  value  by  such  taking,  then  he  should  have  been  allowed  damages 
for  such  depreciation. 

APPEAL  from  the  appraisal  of  commission  era  appointed 
in  proceedings  under  the  statute  {Law%  of  1850,  eh. 
139,)  by  a  railroad  company,  to  acquire  the  title  to  real 
estate. 

J.  W.  EdmandSy  for  the  claimant. 

R.  F.  Wilkin8(m,  for  the  railroad  company. 
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By  the  Court,  P.  Potter,  J.  The  claimant,  Palmer,  was 
the  owner  of  a  railroad  of  four  or  five  miles  in  length, 
leading  from,  and  appurtenant  to,  an  iron  ore  bed,  and  ex- 
tending from  said  ore  bed  to  a  place^alled  Boston  Corners, 
in  the  county  of  Columbia,  at  a  place  where  it  terminates, 
or  connects  with  the  Harlem  railroad.  The  respondents 
have  constructed  their  railroad  extending  from  Pongh- 
keepsie to  the  Connecticut  line,  at  or  near  Boston  Corners ; 
and,  at  a  point  about  two  and  a  half  miles  from  Boston 
Corners  they  intersect  or  strike  the  railroad  of  the  appel- 
lant, and  from  thence  to  Boston  Corners,  have  located 
upon,  and  propose  to  take,  the  appellant's  railroad,  bed, 
embankment,  excavations,  rails  and  ties ;  and  the  proceed- 
ings before  us,  are  an  appeal  from  the  appraisal  of  commis- 
sioners appointed  by  proceedings  under  the  statute.(€i) 

Though  various  questions  were  raised  against  the  legal- 
ity of  the  proceedings,  the  ground  upon  which  the  court 
have  been  moved  to  reverse  the  appraisal  is  the  apparent 
injustice  of  the  appraisement.  At  one  terminus  of  the  ap- 
pellant's railroad  he  owns  a  valuable  iron  ore  bed,  from 
which  20,000  tons  of  ore  can  be  taken  annually.  The 
engineer  of  the  respondents  testified,  on  the  appraisal, 
among  other  things,  as  follows :  ''  We  could  have  made 
our  line  without  touching  Palmer's,  but  we  used  Palmer's 
because  it  was  for  the  interest  of  our  railroad,"  *'  To  take 
this  road  would  be  a  great  saving  to  us  of  time  in  building 
our  road.  This  is  the  principal  reason  for  taking  it*' 
^'  Palmer  has  now,  by  means  of  his  railroad,  access  from 
his  mine  to  the  Harlem  railroad.  He  will  not  have  ac- 
cess, after  the  Ponghkeepsie  and  Eastern  road  is  built,  ex- 
cept by  highway  and  by  our  railroad.  The  entire  length 
of  Palmer's  railroad  is  4^  miles.  We  take  2  47-100  miles. 
Palmer  can  build  another  road  parallel  with  the  present 
one,  for  the  use  of  his  mine.  To  build  and  complete  such 
new  road  would  cost  $12,000  a  mile." 

(a)  ZofM  of  1S50,  ch.  180,  ^  18,  14,  18. 
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Halter  of  Pougbkeepeie  and  Eastern  Bailroad  Company. 

One  KortoD,  on  the  part  of  the  appellant,  testified,  ^^  that 
with  the  present  facilities  of  working  the  mine  there  would 
bo  a  profit  of  91,00  a  ton,"  and  he  says  he  made  ^'  an  offer 
of  a  royalty  of  75  cento  a  ton,  to  the  owner.  Withoat  the 
facilities  of  railroad  transportation,  the  mine  would  be 
worth  nothing/*  There  was  conflicting  evidence  of  the 
value  of  the  property,  and  the  commissioners  certify  to 
their  own  view  of  the  property.  But  in  their  allowance 
of  damages  they  name  but  two  items,  to  wit,  the  value  of 
the  land  taken  by  th6  company  in  its  present  condition, 
including  grading  done  thereon,  .  ,  .  ^9j451 
Value  of  iron  and  ties  constituting  track  as  at 

present  laid  down, 13,049 

Total,     ,        .        .        .        .        .        1^2,500 

This  finding  excludes  the  idea  of  damages  arising  from 
depreciation  in  value  of  that  part  of  the  appellant's  rail- 
road not  taken ;  also  from  any  possible  depreciation  to  the 
ore  bed  by  cutting  ofi;'  existing  accommodations  for  trans- 
porting ore ;  also  from  delay  while  the  respondents  are 
using  his  road,  and  in  the  time  required  to  construct  an- 
other road  by  appellant,  and  other  considerations,  from 
which  he  must  be  damaged. 

Confining  the  damages,  as  these  appraisers  have,  to  the 
actual  value  of  the  land  takeny  and  to  the  actual  value  of 
the  ties  and  track  as  at  present  laid  down,  it  is  not,  in  our 
opinion,  that  just  compensation  intended  by  the  constitu* 
tion  and  the  statute,  for  all  the  injury  tjiat  the  taking  of 
the  property  for  the  purpose  intended,  will  cause  the  land 
owner,  and  for  all  the  injuries  which  he  will  suffer.  Such 
taking,  it  is  clear,  must  necessarily  affect  injuriously  the 
remainder  of  the  appellant's  railroad  which  is  not  taken. 
It  is  clearly  shown  that  he  cannot  use  that,  without  con- 
structing another  track  from  it  to  his  ore  bed,  and  this 
will  cost  him  far  more  (as  the  evidence  discloses)  than  is 
allowed  him  for  the  portion  taken.    It  is  clear  that  his  ore 
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bed. must  be  diminished  in  value,  by  the  taking  this  sec- 
tion of  his  railroad  which  is  appurtenant  to  it;  and  for 
these  injuries  no  damages  have  been  awarded.  The  legis- 
lature surely  did  not  intend  that  these  injuries  should  be 
borne  by  the  land  owner.  If  the  appellant's  ore  bed,  and 
the  remaining  section  of  his  railroad  are  depreciated,  by 
this  taking,  then  he  should  have  been  allowed  for  such 
depreciation.  This  has  not  been  done.  I  think,  therefore, 
that  for  this  reason  alone,  without  passing  upon  the  other 
objections,  the  determination  and  report  of  the  commis- 
sioners should  be  set  aside,  the  commissioners  discharged, 
and  a  new  commission  appointed  to  appraise  all  the  dam- 
ages the  appellant  will  sustain,  with  910  costs. 

Ordered  accordingly. 

[Thibd   Dbpartmbht,  Obnbral   Term,   at  Blmira,  May  7,  1872.    MUUr, 
P.  FotUr  and  Baleom,  Justices.] 


Goodyear  v$.  Vosburgh. 

In  an  action  broagbt  upon  an  instrument  in  writing,  where  the  signature  of  a 
subscribing  witness  to  the  instrument  is  alleged  to  be  a  forgery,  the  defend- 
ant cannot  read  in  evidence  the  MiiffHmmt  of  a  lease  put  in  evidence  by  the 
plaintiif,  and  purporting  to  be  witnessed  by  the  same  person,  (since  de- 
ceased,) for  the  mere  purpose  of  getting  a  signature  for  comparison  with 
that  alleged  to  be  a  forgery. 

Where  the  question  is  upon  the  genuineness  or  the  forgery  of.  the  signature 
of  an  individual  as  a  subscribing  witness  to  an  instrument,  an  expert  may 
be  allowed  to  show  the  dissimilarity  between  such  signature,  and  the  signa- 
ture of  the  same  person  as  a  subscribing  witness  to  another  instrument,  by 
testifying  that  the  one  is  a  natural,  and  the  other  an  unnatural  hand ;  that 
there  is  a  difTerenoe  in  the  color  of  the  ink,  and  the  writing  and  slant  of  the 
.  letters ;  and  that  if  one  is  genuine  he  should  reject  the  other ;  provided  such 
expert  has  been  acquainted  with  the  handwriting  claimed  to  be  a  forgery, 
or  the  other  instrument  wprvptrly  in  evidence  for  other  purpoMt, 
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I^HIS  action  was  brought  to  recover  for  the  value  of 
,  wood  and  timber  standing,  under  an  instrument  called 
a  bill  of  sale.  A  verdict  was  rendered  for  the  defendant, 
on  a  trial  at  the  circuit  A  case  and  bill  of  exceptions 
were  made,  and  the*  judge  ordered  the  exceptions  to  be 
heard,  in  the  first  instance,  at  the  general  term. 

K  Countrymany  for  the  plaintiff 

L.  L.  Bundyy  for  the  defendant. 

By  the  Courts  P.  Pottbr,  J.  There  is  really  but  one 
material  question  in  this  case  to  be  reviewed;  to  wit, 
whether  the  judge  at  the  circuit  erred  in  the  admission 
of  evidence,  to  prove  the  genuineness,  or  the  forgery,  of 
the  name  of  one  James  G.  Walley,  which  was  attached  to 
the  bill  of  sale  as  a  subscribing  witness  thereto.  Walley 
had  been  dead  many  years.  The  plaintiff  had  produced 
in  evidence  the  bill  of  sale  in  question,  and  had  offered 
evidence  to  prove  the  signature  of  Walley,  as  a  subscrib- 
ing witness,  to  be  genuine,  and  had  rested  his  case.  The 
defendant,  after  having  offered  some  other  evidence, 
offered  to  read  in  evidence  the  aBBignment  of  a  lease,  which 
had  been  put  in  evidence  by  the  plaintiff;  to  which  atnign" 
fnent  the  said  James  G.  Walley  appeared  also  as  a  witness. 
The  plaintiff's  counsel  objected  thereto,  on  the  ground 
that  it  was  immaterial^  and  that  it  was  not  offered  for  any 
other  purpose  than  to  prove  a  basis  for  a  comparison  of 
signatures  of  James  G.  Walley ;  and  for  that  purpose  it 
was  inadmissible  and  incompetent  The  court  overruled 
the  objection,  and  received  the  evidence,  and  the  plaintiff 
duly  excepted. 

Ko  claim  was  made  by  the  defendant,  that  this  assign- 
ment was  introduced  for  any  other  purpose  than  that  ex- 
pressed in  the  plaintifi''s  objection,  and  the  case  does  not 
show  its  materiality  for  the  defendant,  in  any  other  sense 
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than  that  expressed  by  the  plaintiff's  objection ;  and  we 
must  therefore  assume  that  the  judge  ruled  upon  that 
assumption.  The  judge's  subsequent  rulings  show  that 
hi9  decision  was  made  on  this  assumed  ground.  An  ex- 
pert by  the  name  of  Smith  was  subsequently  called,  who, 
after  having  given  his  opinion  as  to  the  character  of  the 
signature  claimed  to  be  a  forgery;  whether  it  was  a 
natural  signature  or  otherwise;  whether  the  letters  had 
been  changed  from  the  original  shape;  and  whether  any 
of  the  letters  had  been  written  over ;  all  under  objection 
and  exception ;  was  asked  to  look  at  the  said  assign- 
ment, and  the  signature  of  the  said  James  G.  Walley  as  a 
witness  tibereto.  The  plaintiff's  counsel  duly  objected  to 
thiS)  on  the  ground  that  it  was. a  paper  read  in  evidence 
merely  for  the  purpose  of  comparison  of  signatures.  The 
court  overruled  the  objection,  and  the  plaintiff*  excepted. 
The  court  allowed  (und«r  objection  and  exception)  the 
witness  to  show  the  dissimilarity  of  the  two  signatures, 
that  the  one  was  a  natural,  and  the  other  an  unnatural 
hand ;  the  difference  in  the  color  of  the  ink ;  the  writing, 
and  slant  of  the  letters,  and  to  say  that  if  one  was  genuine 
he  should  reject  the  other.  It  was  conceded,  and  the 
objection  stated  the  fact,  that  the  witness  never  had  any 
knowledge  of  the  handwriting,  about  which  he  was  testi- 
fying. These  same  questions,  objections,  rulings  and  ex- 
ceptions were  repeated  to  three  other  witnesses,  Lee, 
Scott  and  Avery,  as  experts. 

The  verdict  of  the  jury,  in  this  case,  upon  conflicting 
evidence,  would  seem  to  establish  that  the  signature  to 
the  bill  of  sale  was  a  forgery.  The  questions  put  to  the 
experts,  which  were  objected  to,  would,  I  think,  all  be 
brought  within  the  rules  laid  down  in  Van  Wyck  v.  Mcln- 
tosh,  (14  N.  7.  489  ;)  Duhm  v.  Baker,  (30  id,  355  to  366  ;) 
Johnson  v.  Hiekiy  (1  Lannng^  150, 162 ;)  Elite  v.  The  People^ 
(21  How.  356 ;)  and  in  the  MS.  opinion  of  Miller,  P.  J., 
in  this  same  action,  if  those  witnesses  had'  been  acquainted 
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with  the  handwriting  claimed  to  be  a  forgery.  Or,  if 
the  assignment  in  question  had  been  properly  in  evidence  for 
other  purposes.  But  I  am  inclined  to  think  that  the  intro- 
duction of  this  assignment  for  the  mere  object  of  getting 
a  signature  for  comparison,  (a  fact  not  at  all  controverted,) 
18,  upon  the  authority  of  all  the  cases  above  cited,  error. 
Upon  this  ground,  I  think  a  new  trial  should  be  ordered, 
costs  to  abide  the  event. 

Kew  trial  granted. 

[Thibd  Dbpabtmbvt,  Gbhbhal  Tbsm,  at  Elmiia,  May  7,  1872. 
P.  Fatter  and  Parker f  Jaatices.l 


•  •• 


In  the  matter  of  the  probate  of  a  paper  writing  pro- 
pounded as  the  last  will  and  testament  of  Charles  Fox, 
deceased. 

A  will  contained  a  devise  of  the  residne  of  the  testator's  estate,  real  and  per- 
sonal, to  the  Government  of  the  United  States,  at  Washington, "  for  the  purpose 
of  assisting  to  discharge  the  debt  contracted  by  the  war  for  the  sabjngation 
of  the  rebellious  Confederate  States." 

Meld,  1.  That  under  this  will,  the  United  States  Government  could  not  take  the 
real  estate  so  devised. 

2.  That  if  the  devise  was  to  be  considered  as  a  iruet  in  the  United  States,  to 
apply  the  property  devised,  for  the  specified  purpose  of  assisting  to  pay  the 
debt  contracted  by  the  war,  such  a  trust  was  not  only  invalid,  but  there  waa 
no  competent  trustee  to  take. 

8.  That  the  land  being  in  this  State,  the  validity  of  the  trust  was  to  be  decided 
according  to  the  laws  of  this  State. 

4.  That  the  doctrine  of  equitable  conversion  could  not  be  applied  to  the  case, 
so  as  to  make  it  the  duty  of  the  executors  to  sell  the  real  estate  and  convert 
it  into  personalty,  for  the  purpose  of  carrying  out  the  intent  of  the  testator. 

Neither  by  the  common  law,  nor  under  our  statutes  regulating  devises,  can  a 
devise  of  lands  to  the  United  States  be  held  yalid. 

That  government  is  neither  a  person  capable  of  taking  by  devise,  nor  can  the 
statute  regulating  devises  be  construed  as  extending  this  right  to  bgdies  pol- 
itic or  corporate,  except  when  authorized  by  the  laws  of  the  State  to  take 
by  devise. 


«8    1671 
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By  the  common  law,  a  devise  of  real  estate  was  not  permittedi  except  for  a 
particular  use.  The  riffht  to  devise  real  estate  rests  iu  the  statute.  The 
statute  of  New  York  only  allows  devises  to  be  made  to  persons  capable  of 
holding,  and  to  corporations  authorized  by  their  charter  to  take  by  devise. 
The  United  States,  not  being  within  either  of  these  descriptions,  cannot  take, 
under  our  statute. 

To  constitute  an  equitable  conversion  of  real  into  personal  estate,  it  mu&t  be 
made  the  duty  of,  and  obligatory  upon,  the  trustees,  to  sell  in  any  event,  A 
mere  discretionary  power  of  selling  produces  no  such  result. 

The  doctrine  of  equitable  conversion  is  based  upon  the  principle  that  equity 
will  require  a  thing  to  be  done  that  ought  to  be  done ;  but  when  it  is  apparent 
that  the  thing  sought  to  be  obtained  was  contrary  to  law,  there  is  no  ground 
upon  which  the  doctrine  can  be  made  applicable. 

APPEAL  from  a  decision  of  the  surrogate  of  the  county 
of  New  York,  refusing  to  admit  a  will  to  probate,  as 
a  will  of  real  estate,  on  the  grounds  that  the  will  pro- 
pounded was  void  as  a  will  of  real  estate ;  and  that  there 
was  a  want  of  capacity  in  the  devisee  to  take. 

By  the  Courts  Ingraham,  P.  J.  Application  was  made 
to  the  surrogate  to  admit  the  will  of  Charles  Pox  to  pro- 
bate, as  a  will  of  real  estate. 

The  will  contained  a  devise  of  the  residue  of  the  testator's 
estate,  real  and  personal,  to  the  Government  of  the  United 
States,  at  Washington,  District  of  Columbia,  "  for  the  pur- 
pose of  assisting  to  discharge  the  debt  contracted  by  the 
war  fo^  the  subjugation  of  the  rebellious  Confederate 
States." 

The  heirs  at  law  contested  the  validity  of  this  disposition 
of  his  property.  The  surrogate  admitted  the  will  to  pro- 
bate as  a  will  of  personal  estate,  but  refused  to  admit  it  as 
a  will  of  real  estate,  for  the  reason  that  the  will  was  void 
as  a  devise  of  real  estate,  and  that  the  United  States  could 
not  lawfully  take,  receive  or  hold  as  devisee,  in  trust  or 
otherwise,  under  the  said  will,  the  real  estate  devised 
thereby. 
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From  this  decision  the  United  States  appeal  to  this 
court. 

Two  questions  have  been  argued  before  us  on  this 
appeal : 

1.  Whether  the  United  States  can  take  under  this  will 
the  real  estate  so  devised. 

2.  Whether,  if  they  cannot  take  real  estate  as  devisee, 
the  doctrine  of  equitable  conversion  should  not  be  applied 
so  as  to  require  the  executors  to  convei*t  the  real  estate  into 
personalty,  for  the  purpose  of  carrying  into  effect  the  in- 
tentions of  the  testator. 

Although  there  are  other  questions  which  we  think 
Tnight  have  been  argued  in  this  case,  we  do  not  purpose, 
in  the  disposition  of  it,  to  notice  any  except  those  which 
have  been  urged  by  the  appellant,  as  grounds  for  reversal 
of  the  surrogate's  decree. 

If  this  devise  is  to  be  considered  as  a  trust  in  the  United 
States  to  apply  the  property  devised  for  the  specified  pur- 
pose of  assisting  .to  pay  the  debt  contracted  by  the  war,  it 
is  clear,  under  the  decisions  of  our  courts,  that  no  such 
trust  is  valid. 

The  land  being  in  this  State,  the  validity  of  the  trust  is 
to  be  decided  according  to  the  laws  of  this  State,  {Levy 
V.  Levy,  33  N.  T.  97,  136 ;)  and  as  was  decided  in  that 
case,  the  trust  was  not  only  invalid,  but  there  was  no  com- 
petent trustee  to  take.  In  this  case  the  court  below  held 
that  the  devise  to  the  United  States  was  valid.  This  was 
reversed  in  the  Court  of  Appeals,  and  the  trust  in  them 
was  held  to  be  void. 

Can  the  United  States  take  as  devisee  of  real  estate  to 
their  own  use? 

We  are  of  the  opinion  that  neither  by  the  common  law, 
nor  under  our  statutes  regulating  devises,  can  a  devise  to 
the  United  States  be  held  valid.  That  government  is 
neither  a  person  capable  of  taking  by  devise,  nor  can  the 
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statute  regulating  devises  be  construed  as  extending  this 
right  to  bodies  politic  or  corporate,  except  when  author- 
ized by  the  laws  of  this  State  to  take  by  devise.  This 
question  arose  incidentally  in  Burrilly  esfvj  v.  Boardman 
and  othevB,  in  this  court ;  and  the  right  to  take  by  devise 
was  denied,  and  in  that  ca^e,  on  appeal,  (43  N.  Y.  254,) 
the  chief  justice  expressed  his  doubts  as  to  the  power  to 
take,'  but  the  same  not  being  necessary  to  the  decision  of 
that  case,  no  definite  opinion  was  expressed  thereon. 

By  the  common  law,  a  devise  of  real  estate  was  not  per^ 
mitted  except  for  a  particular  use.  The  right  to  devise 
real  estate  rests  in  the  statute.  The  statute  of  this  State 
only  allows  devises  to  persons  capable  of  holding,  and 
corporations  authorized  by  their  charter  to  take  by  devise. 
As  the  appellants  are  not  within  either  of  these  descrip- 
tions, they  cannot  take  under  our  statute. 

The  remaining  question  is,  whether  the  doctrine  of 
equitable  conversion  can  be  applied  to  this  case,  so  as  to 
make  it  the  duty  of  the  executors  to  sell  the  real  estate 
and  convert  it  into  personalty,  for  the  purpose  of  carrying 
out  the  infent  of  the  testator.  In  the  case  of  White  v. 
Howardj  (46  N.  T.  144,)  referred  to  in  4  Lans.  442,  Judge 
Grover  says :  *^  To  constitute  an  equitable  conversion  of 
real  into  personal,  it  must  be  made  the  duty  of,  and  oblig- 
atory upon,  the  trustees  to  sell  in  any  event  A  mere  dis- 
cretionary power  of  selling  produces  no  such  result." 

Here  there  is  not  even  a  power  of  sale ;  and  there  is  no 
case  where  this  doctrine  has  ever  been  extended  so  as  to 
give  to  executors  power  to  sell,  when  such  power  is  not 
conferred  by  the  will.  Where  the  purpose  for  which  a 
sale  is  asked  for  has  failed,  and  the  necessity  ceased,  there 
can  be  no  authority  for  such  conversion. 

The  doctrine  of  equitable  conversion  is  based  upon  the 
principle  that  equity  will  require  a  thing  to  be  done  that 
ought  to  be  done;  but  where  it  is  apparent  that  the  thing 
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sought  to  be  obtainecl  was  contrary  to  law,  there  is  no 
groand  upon  which  that  doctrine  can  be  made  applicable. 
Decree  reversed,  so  far  as  relates  to  the  real  estate. 

[FiBBT  DbpabtmbvTi  Gbhbbal  TbbXi  at  New  Tork,  June  8, 1872.    /fyr«- 
Ams  Leonard  Bud  OUbert^  Josticei.] 


In  thb  mattsr  of  thb  pbtition  of  Barah  E.  Bassfobb  and 
another,  to  vacate  an  assessment  for  paving  Avenue  B 
with  Trapblock  Pavement,  from  Houston  street  to  14th 
street,  in  the  city  of  New  York. 

In  thb  If  attbk  of  thb  petition  of  John  McAkthur,  to 
vacate  an  assessment  for  paving  78th  street,  &c. 

In  thb  mattbr  of  thb  pbtition  of  Hbnrt  Yolkenino,  to 
vacate  an  assessment  for  paving  64th  street,  &a 

The  statate  in  relation  to  asaessmeDto  for  paving  Btreeto  in  the  dty  of  New 
York  only  requires  the  resolution  of  the  common  council,  authorising  such 
an  assessment,  to  be  published  once  prior  to  its  passage  in  each  board;  and 
that  the  resolution  shall  not  be  passed  until  at  least  two  days  after  such 
publication. 

Where  the  board  of  aldermen  received  a  communication  from  the  Oroton  board 
pointing  out  defects  in  a  resolution  for  paving,  which  the  board  had  adopted ; 
to  which  communicaUon  was  appended  an  amended  resolution  proposed  for 
adoption  in  the  place  of  the  former  resolution ;  and  the  same  were  pub- 
lished by  the  board,  in  the  usual  manner;  SM  that  the  object  of  the  law 
being  to  provide  for  notice  to.  persons  interested,  that  such  a  proposition  was 
before  the  board,  that  object  was  as  frilly  attained  by  publishing  the  resolu- 
tion as  recommended  by' the  Oroton  board,  as  it  would  have  been  if  offered 
by  a  member  of  the  board  of  aldermen. 

APPEALS  from  orders  made  at  a  special  term  vacating 
assessments,  upon  applications  under  chapter  338  of 
the  laws  of  1858. 

The  facts  in  the  •  several  cases,  and  the  points  raised 
therein,  being  similar,  it  is  only  necessary  to  state  those 
in  the  first — upon  the  petition  of  Bassford  and  Harrigan. 
Vol.  LXin.  11 
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The  application  in  that  case  was  by  petition,  which 
alleged  that  at  the  date  of  the  confirmation  of  the  assess- 
ment therein  mentioned,  viz.,  on  the  7th  of  November, 
1871,  the  petitioners  were  and  still  are  the  owners  of  the 
lots  hereinafter  described.  That  on  that  day  the  said  as- 
sessment was  confirmed  by  the  board  of  revision  and  cor- 
rection of  assessments,  and  an  assessment  was  thereby 
imposed  upon  lots  known  and  distinguished  therein  by 
the  ward  numbers,  2810,  2811,  2813,  2810B  and  2810G, 
and  that  said  assessment  now  constitutes  a  lien  upon  said 
lots,  having  been  duly  entered,  with  date  of  entry,  and 
date  of  confirmation,  in  the  record  of  titles  of  assessments 
confirmed,  kept  in  the  offices  of  the  street  commissioner 
and  clerk  of  arrears.  The  petitioners  further  alleged  that 
said  assessment  was  irregular  and  void,  for  the  following 
reasons : 

1.  That  it  had  never  been  confirmed  by  the  common 
council  of  the  city  of  New  York. 

2.  Because  the  resolution  and  ordinance,  authorizing 
the  work,  and  in  pursuance  of  which  the  work  was  done, 
and  said  assessment  laid,  were  not,  nor  was  either  of  them, 
published,  as  required  by  the  seventh  and  thirty-seventh 
sections  of  the  amended  charter  of  1857,  nor  was  the  re- 
port of  the  committee,  recommending  the  improvement, 
authorized  by  the  passage  of  said  resolution  so  published. 

Wherefore,  the  petitioners  prayed  that  said  assessment 
might  be  vacated,  and  the  lien  or  liens  created  thereby, 
or 'by  any  subsequent  proceeding,  canceled  and  discharged, 
so  far  as  the  same  affect  said  lots,  and  that  the  commissioner 
of  public  works,  collector  of  assessments,  comptroller  of  the 
city  of  New  York  and  clerk  of  arrears,  be  each  directed 
to  cancel  and  discharge  said  assessment  and  said  lien  or 
liens  upon  the  records  of  their  respective  offices,  so  far  as 
the  same  afi'ect  the  lots  aforesaid. 

In  support  of  said  petition  the  petitioners  proved  before 
the  special  term,  that  on  the  7th  of  November,  1871,  they 
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were  the  owners  of  the  property  designated  in  said  peti- 
tion, and  had  ever  since  continued  to  be  owners  in  pos- 
sesfiioQ  thereof.  The  petitioners  then  produced  in  evidence 
the  assessment  list  of  said  improvement,  whereby  it  ap- 
peared that  said  assessment  was  confirmed  by  the  board 
of  revision  and  correction  of  assessments  on  the  7th  day 
of  November,  1870,  and  afterward  duly  entered  in  the 
record  of  assessments  confirmed.  That  an  assessment  was 
thereby  imposed  upon  said  lots  and  against  the  petitioners 
as  owners  thereof,  for  a  portion  of  the  expense  of  said 
improvement  The  petitioners  then  introduced  in  evi- 
dence the  proceedings  of  the  common  council,  relative  to 
such  improvement,  as  follows :  The  minutes  of  the  board 
of  aldermen  showed  that  on  the  15th  of  February,  1868, 
the  following  resolution  was  introduced  by  Alderman 
Bepper : 

^'Resolved,  That  Avenue  B,  from  Houston  to  Four- 
teenth street,  be  paved  with  Belgian  pavement,  (except 
that  portion  of  said  avenue  included  within  the  railroad 
tracks,)  and  that  crosswalks  be  laid  or  relaid,  under  the 
direction  of  the  Croton  Aqueduct  Department ;  and  that 
the  accompanying  ordinance  therefor  be  adopted." 

Which  was  laid  over.  On  the  18th  of  February,  1868, 
Alderman  Bepper  called  up  the  resolution,  and  the  same 
was  adopted  by  a  vote  of  three-fourths  of  the  members. 
And  the  same  was  directed  to  be  sent,  to  the  board  of 
councilmen  for.concurrence. 

On  the  19th  of  November,  1868,  the  following  com- 
munication was  received  from  the  Croton  Aqueduct  De- 
partment in  relation  to  the  laying  of  crosswalks  in  streets 
to  be  paved  witli  Belgian  pavement : 

*^  Crotont  Aqueduct  Department,      ) 
New  York,  November  14fA,  1868.  \ 
To  the  hbnorable  the  common  council  of  the  city  of 
New  York : — Gentlemen  :    The  Croton  aqueduct  board 
respectfully  acknowledge  the  receipt  from  your  honorable 
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body  of  certaiD  ordinances  for  the  construction  of  Belgian 
or  stone  block  pavements,  in  which  no  provision  is  made 
for  the  laying  or  relaying  of  the  crosswalks  in  oonnection 
therewith. 

It  is,  in  the  opinion  of  the  counsel  to  the  corporationi 
imperatively  necessary  to  embody  in  the  ordinances,  au- 
thority to  do  all  the  work  which  may  be  required  in  the 
matter  of  the  crosswalks,  to  obviate  questions  as  to  the 
validity  of  assessments  to  be  laid  therefor. 

For  this  reason  this  board  respectfully  recommends  that 
the  ordinances  be  severally  amended,  by  inserting  a  pro* 
vision  tor  the  laying  and  relaying  of  the  crosswalks  in 
connection  with  the  proposed  new  pavements,  a  resolution 
for  this  purpose  being  herewith  respectfully  submitted  for 
your  consideration. 

Very  respectfully,  your  obedient  servants, 

Thos.  Stephens, 
BoB*T  L.  Dabragh, 
Gboegb  S.  Grbenb, 

Croton  Aqueduct  Board." 

At  the  foot  of  which  was  the  following  resolution : 
*'  Resolved,  That  the  ordinance  heretofore  passed  by  the 
comihon  council  for  the  construction  of  Belgian  or  trap 
block  pavement  in  the  following  localities  :  *  * 

♦  ♦  ♦  *  ♦  ♦  Avenue  B, 

from  Houston  to  Fourteenth  street,  be,  and  they  are 
hereby  severally  and  respectively  amended,  by  inserting 
therein  the  words  following,  to  wit :  ^  And  that  at  the 
several  intersecting  streets  and  avenues,  crosswalks  be  laid 
where  not  now  laid,  and  relaid  where  those  now  laid  are, 
in  the  opinion  of  the  Croton  board,  not  in  good  repair,  or 
not  upon  a  grade  adapted  to  the  grade  of  the  proposed 
new  pavement,' and  said  several  ordinances,  as  thus  amend- 
ed, be,  and  they  are  hereby  respectively  re-adftpted." 

Which  was  laid  over.  On  the  3d  of  December,  1868, 
the  above  communication  from  the  Croton  Aqueduct  De- 
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partment,  with  the  resolution  appended,  was  adopted  by  a 
vote  of  three-fourths  of  all  the  members  elected,  in  favor 
thereof,  and  the  same  was  ordered  to  be  sent  to  the  board 
of  conncilmen  for  concurrence.  On  the  29th  of  December, 
1869,  the  resolution  of  the  board  of  aldermen  was  adopted 
by  the  board  of  conncilmen,  by  a  three^fourths  vote ;  and 
the  same  was  directed  to  be  sent  to  his  honor  the  mayor 
for  approval. 

The  petitioners  then  read  in  evidence  the  letter  of  the 
comptroller,  dated  Jnly  6, 1867,  designating,  amongst  other 
papers,  the  New  York  Leader,  to  publish  proceedings  of 
the  common  council  pursuant  to  chapter  586,  laws  of 

1867,  and  the  letter  signed  by  the  mayor  and  comptroller, 
dated  December  1,  1868,  designating  the  same  paper  to 
make  such  publication  pursuant  to  chapter  853,  laws  of 

1868.  The  petitioners  then  proved  that  the  following 
publication  had  been  made  in  said  newspaper  in  relation 
to  said  work,  viz  :  1st  In  the  issue  of  October  17,  1868, 
was  published  the  proceedings  of  the  board  of  councilmen 
of  October  8,  1868,  reciting  resolution  in  full,  and  that 
the  same  was  laid  over*  2d.  In  the  newspaper  published 
November  21,  1868,  was  published  the  proceedings  of  the 
board  of  councilmen  of  November  9,  reciting  the  resolu- 
tion in  full,  and  that  the  same  was  adopted,  with  the 
names  of  the  persons  voting  in  favor  of  and  against  the 
same.  3d.  In  the  newspaper  of  November  28  was  pub- 
lished the  proceedings  of  the  board  of  aldermen  of  Novem- 
ber 19,  reciting  the  reception  of  communication  from 
the  Croton  Aqueduct  Department,  with  proposed  amended 
resolution,  and  that  the  same  was  laid  over ;  said  com- 
munication and  resolution  being  published  in  full.  4th.  In 
aaid  newspaper,  on  December  12, 1868,  was  published  the 
proceedings  of  the  board  of  aldermen  of  December  3d, 
reciting  said  amended  resolution  in  full,  and  that  the  same 
was  adopted/ with  the  vote  thereon,  and  the  pames  of  per- 
sons voting  for  and  against  the  same.    5th.  In  said  news^ 


166        OASES  IN  THE  SUPREME  COURT. 

In  the  matter  of  Dassford. 

paper  of  December  19,  1868,  the  proceedings  of  the  board 
of  councilmen  of  December  7  were  published,  reciting 
the  amended  resolution  in  full,  and  that  the  same  was 
laid  over.  6th.  In  said  newspaper  of  December'  19,  the 
proceedings  of  said  board  of  councilmen  of  December  10 
were  published,  reciting  said  amended  resolution  in  full, 
and  that  the  same  was  laid  over.  7th.  In  said  newspaper 
of  December  26,  1868,  is  published  the  proceedings  of 
the  board  of  aldermen  of  December  12,  1868,  showing 
the  reception  of  the  amended  resolution  from  the  board 
of  councilmen. 

Upon  the  foregoing  proof,  on  motion  of  the  petitioners, 
an  order  was  made  by  the  special  term,  Hon.  A.  Car- 
Dozo,  J.,  on  the  30th  of  December,  1871,  vacating  said 
assessment  «o  far  as  the  same  affects  the  property  of  said 
petitioners. 

From  the  order  so  entered,  the  mayor  &c.  appealed  to 
this  court 

RiehardXi^armany  for  the  appellants. 

Charles  E.  Miller^  for  the  respondents. 

By  the  C<mrtf  Ingraham,  P.  J.  In  the  case  of  Douglaae^ 
it  was  held,  in  'this  court,  that  one  publication,  two  days 
before  the  passage  of  the  resolution,  was  sufficient  That 
case,  I  understand,  was  reversed  on  the  ground  that  there 
was  no  sufficient  publication  before  the  passage  of  the 
resolution  in  each  board.  I  am  still  of  the  opinion  that 
the  statute  only  requires  the  notice  to  be  published  once  ; 
and  that  the  resolution  shall  not  be  passed  until  two  days 
after  such  notice.  The  statute  says  the  resolution  &c. 
shall  not  be  passed  or  adopted  until  after  such  notice  has 
been  published  at  least  two  days.  Judge  Andrews,  in  the 
case  of  DouglaeSf  says:  *^The  design  was  to  apprise  the 
tax-payers,  in  the  manner  pointed  out  in  the  statute,  of 
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any  contemplated  improvement,  that  by  remonstrance  or 
suggestion  the  same  might  be  modified  or  prevented." 

It  is  reasonable  to  suppose  that  such  notice  would  be 
more  available  by  waiting  two  days  after  its  publication, 
than  by  requiring  two  publications  within  twenty-four 
hours  previous  to  the  time  of  acting.  There  was  nothing 
in  the  Dougla8$  case  that  decided  this  question,  and  I 
see  no  reason  for  changing  the  views  expressed  on  this 
point 

All  laws  requiring  a  party  to  have  a  given  number  of 
days'  notice,  have  been  construed  to  mean  one  notice  served 
80  many  days  before  the  act  can  be  done.  Thus,  the 
notice  of  time  to  plead  used  to  be  a  notice  of  twenty  days. 
Kotice  of  trial  is  a  notice  of  fourteen  days ;  and  so  in  re- 
gard to  all  other  notices  served  on  the  opposite  party. 

The  notice  of  sale  by  sheriffs,  and  other  notices  to  be 
published,  are  generally  directed  to  be  published  once  a 
week,  or  oftener  by  special  direction. 

In  addition  to  what  has  been  said  as  to  all  the  above 
entitled  cases,  we  think  that  the  publication  of  the  resolu- 
tion as  sent  to  the  board  of  aldermen,  in  the  communica- 
tion  of  the  Croton  board,  in  the  Matter  of  Bastfordy  was  a 
sufficient  compliance  with  the  statute. 

The  object  of  the  law  was  to  provide  notice,  to  persons 
interested,  that  such  a  proposition  was  pending  before  the 
board.  That  object  was  as  fully  attained  by  publishing 
the  resolution  as  recommended  by  the  Croton  board,  as  it 
would  have  been  if  offered  by  a  member  of  the  board  of 
aldermen.  Either  would  give  notice  of  the  pendency  of 
the  resolution  before  the  board ;  and  that  is  all  that  the 
law  requires. 

I  think  these  orders  should  be  reversed. 

Orders  reversed. 

[FiBBT  Dbpabtxbht,  Obitbbal  Tbbm,  at  New  Tork,  June  8, 1S72.  A^tf- 
ktm,  Lt9i9ard  and  OUbtrt,  JuBticeB.] 
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While  in  deeds,  ind  other  inetraments,  a  party  maj,  for  certain  purpoiee,  proTe 
the  consideration  to  have  been  different  fh>m  that  expressed,  sach  evidence 
is  not  admissible  to  contradict  an  tiyrmmnU  or  MvmatU  to  pay  a  certain  sum. 

The  principle  that  previoQs  oral  negotiations  are  merged  in  the  writing,  is  also 
a  reason  why  such  proof  should  not  be  admitted ;  in  the  absence  of  fraud  or 
mistake. 

Where,  in  an  action  npon  a  written  agreement,  the  oral  eyidence  disclosed  that 
the  parties  to  the  action,  between  themseWes,  fixed  H50  ss  the  sum  to  be 
paid  by  the  defendant  as  rent  for  a  stone  quarry,  untruly,  for  the  purpose 
of  obtaining  from  another  person  a  portion  of  that  sum ;  when,  as  between 
themselTes,  |250  was  all  that  was  to  be  paid  by  the  defendant;  SM  that 
if  this  was  true,  it  was  a  fraud,  which  a  party  was  not  allowed  to  set  up  as  a 
defense. 

APPEAL  by  the  plaintiff  from  a  jadgment  entered  at  a 
special  term,  on  the  verdict  of  a  jury. 
The  action  was  upon  an  article  of  agreement  containing 
a  covenant  to  pay  $460  rent,  for  a  stone  quarry.    The  bal- 
ance claimed  to  be  due  was  $200.    On  the  trial,  the  jury 
found  a  verdict  for  the  defendant 

By  tlu  Ccurt^  P.  Potter,  J.  1.  Evidence  was  admitted, 
against  objection  and  exception,  that  the  sum  to  be  paid 
was  $250,  and  not  $450,  as  mentioned  in  the  agreement. 
I  think  this  was  error. 

While  in  deeds,  and  other  instruments,  you  may,  for 
certain  purposes,  prove  the  consideration  to  be  different 
from  that  expressed,  it  is  not  admissible  to  contradict  an 
agreement  or  covenant,  to  pay  a  certain  sum.  The  case 
was  tried  upon  this  theory,  and  by  it  a  verdict  given  for 
the  defendant. 

So,  too,  that  previous  oral  negotiations  are  merged  in 
the  writing,  is  a  reason  why  such  proof  should  not  be  ad- 
mitted ;  in  the  absence  of  fraud  or  mistake. 

2.  The  oral  evidence  disclosed  that  the  parties  to  the 
action,  between  themselves,  fixed  $450  as  the  sum  to  be 
paid,  untruly,  for  the  purpose  of  obtaining  from  another 
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person  a  portion  of  that  sam,  when,  as  between  themselyes, 
^50  was  all  that  was  to  be  paid  by  the  defendant  If  this 
was  true,  it  was  a  fraod^  which  a  party  is  not  allowed  to 
set  np  in  defense. 

The  jndgment  should  be  set  aside,  and  a  new  trial 
ordered ;  costs  to  abide  the  event 

[Third  Dbfabtxbht,  Qbkbbil  Tsbx,  at  Sctienectadyi  Jone  4, 1S71   JtftVfr, 
P.  Tttnttt  and  ^»Ur^  Justices.] 


-»♦••   ■ '  ^i  ■•■■■■ 


Allbk  Patkb  v%.  William  P.  Shbldon,  impleaded  with 

Thomas  M.  Terry,  and  others. 

Where  the  property  of  a  judgment  debtor,  sought  to  be  reached  and  applied 
npon  the  judgment,  is  real  estate,  only,  and  the  debtor  has  no  other  property 
out  of  which  the  judgment  can  be  satisfied,  and  that  has  been  conTeyed  to 
another,  in  fraud  of  the  judgment,  it  is  not  essential  to  relief  for  the  judg- 
ment creditor  to  show  that  execution  has  been  issued  upon  his  judgment 

Thus,  where  it  was  alleged  in  the  complaint,  and  admitted  by  the  demurrer, 
that  a  just  debt  was  due  from  a  defendant ;  that  after  the  same  was  created, 
and  before  judgment  thereon,  he  sold  and  conveyed  the  premises  sought  to 
be  reached  to  one  of  his  co-defendants,  with  the  fraudulent  intent  and  de- 
sign of  cheating  and  delaying  the  judgment  creditor  in  the  collection  of  his 
debt;  that  he  was  without  pecuniary  responsibility,  and  owned  no  other 
property  out  of  which  the  judgment,  or  any  part  thereof,  could  be  collected ; 
HM  that  a  court  of  equity  had  power  to  grant  the  appropriate  relief  to  the 
plaintiff  by  declaring  the  fraudulent  copveyance  void,  and  setting  it  aside, 
and  decreeing  that  the  judgment  debtor  was  the  owner  of  ^e  premises  con- 
Teyed by  it,  and  that  the  same  were  sub|ject  to  the  lien  of  the  judgment. 

And  that  it  was  no  objection  to  the  giimting  of  such  relief,  that  the  plaintiff 
did  not  allege,  in  his  complaint,  that  an  execution  had  been  issued  upon  the 
^dgment,  and  placed  in  the  hands  of  the  sheriff. 

Courts  of  eqidty  acquire  jurisdiction  to  aid  legal  remedies,  when  it  appears 
that  without  such  assistance  the  legal  process  is  iaeflhctual,  and  that  with 
such  assistance  beneficial  relief  can  be  rendered. 

If  the  property  sought  to  be  reached  by  a  judgment  creditor  is  liable  to  sale  on 
execution,  then  it  must  be  made  to  appear  that  it  has  been  made  subject  to 
tlie  lien  of  the  judgment,  and  that  there  is  some  necessity  for  asking  the  aid 
of  a  court  of  equity* 
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80  far  as  real  estate  is  coDoerned,  the  lien  is  effected  by  docketing  the  judg- 
ment in  the  county  where  the  lands  are  situated )  and  as  to  goods  and  chat- 
tels, by  issuing  execution  to  the  sheriff  of  the  county  where  the  property  is 
situated,  and  levying  on  the  same.  The  lien  being  thus  placed  upon  the 
property,  the  creditor  is  in  a  situation  to  ask  relief  in  a  court  of  equity,  if 
there  be  an  existing  necessity. 

The  lien  of  a  judgment  on  the  land  of  the  judgment  debtor,  and  the  right  to 
sell  it  on  execution  in  payment  of  the  judgment,  is  the  basis  of  the  right  to 
haTe  a  fraudulent  sieile  or  incumbrance  removed.  And  the  fact  that  the 
debtor  has  no  other  property  proves,  conclusively,  that  there  is  a  necessity 
for  relief.  The  issuing  of  an  execution,  in  such  a  case,  does  not  change  the 
situation,  in  the  least,  or  benefit  either  party.  And  a  return  of  nulla  bona  is 
only  evidence  of  the  neoessitj^of  securing  aid  trom  a  court  having  equity 
powers. 

Where  a  complaint  does  not  allege  that  an  execution,  issued  upon  a  judgment, 
was  directed  to  the  sheriff  of  the  county  where  the  judgment  debtor  then 
resided,  tiie  complaint  is  not  aided  by  an  averment  that  such  execution  was 
returned  nulla  bona, 

DEMURRER  by  the  defendant,  Wm.  P.  Sheldon,  to  the 
plaintiff's  complaint  The  same  was  sustained  at 
special  term,  and  from  the  order  there  made,  the  plaintiff 
appealed. 

The  case,  as  presented  by  the  plaintiff's  complaint,  is 
fully  stated  in  the  opinion  of  the  court. 

John  Qanson^  for  the  plaintiff. 

JE.  W.  OardneVy  for  the  defendant 

By  the  Courts  Barkbr  J.  It  is  alleged  in  the  complaint, 
that  in  November,  1856,  the  plaintiff*  recovered  a  judgment 
in  this  court,  against  the  defendant  Sheldon,  for  $740,  and 
the  judgment  roll  was  filed  and  judgment  docketed  in 
Ontario  county  clerk's  office.  There  is  no  allegation  that 
execution  was  ever  issued  on  this  judgment 
.  The  complaint  also  alleges,  that  in  February,  1860,  an- 
other judgment,  in  this  court,  was  rendered  against  the 
defendant  Sheldon,  in  favor  of  the  plaintiff,  for  $234,  and 
the  judgment  roll  filed  and  judgment  docketed  in  the 
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same  clerk's  office.  That  an  execution  was  issued  on  this 
judgment,  directed  to  the  clerk  of  Ontario  county,  against 
the  property  of  the  defendant,  which  was  returned  unsatis- 
fied. That  both  of  said  judgments  remain  in  full  force, 
wholly  unsatisfied.  That  the  defendant  William  P.  Shel- 
don was  the  owner  of  a  certain  piece  and  parcel  of  land 
situated  in  Ontario  county,  and  after  creating  the  debt 
upon  which  the  said  judgments  were  rendered,  and  before 
the  same  were  entered,  he  sold  and  conveyed  the  land  to 
the  defendant  Thomas  M.  Terry,  who  is  now  in  the  pos- 
session  of  the  same.  The  complaint  contains  averments, 
alleging  such  conveyance  to  be  fraudulent  and  void  as 
against  the  plaintiff  and  others,  creditora  of  said  Sheldon. 

The  complaint  then  alleges,  ^Hhat  the  defendant  Wil- 
liam P.  Sheldon  is  a  man  of  no  responsibility,  and  is  pos- 
sessed of  no  other  property  out  of  which  this  plaintiff's 
judgments,  and  the  judgments  of  his  other  creditors,  can 
be  satisfied." 

The  relief  asked  is,  that  the  said  conveyance  be  declared 
.void  and  set  aside;  that  it  be  decreed,  that  the  defendant 
.Sheldon  is  the  owner,  and  the  same  is  subject  to  the  lien 
of  the  said  judgments;  and  for  other  and  further,  proper 
and  appropriate  relief 

The  learned  judge,  at  special  terra,  held  thai  the  com- 
plaint did  not  allege  a  cause  of  action,  and  sustained  the 
demurrer;  holding  as  it  was  not  alleged,  specifically,  that 
the  defendant  in  the  judgments  was  a  resident  of  Ontario 
county  when  the  execution  was  issued  on  the. last  described 
judgment,  the  action  could  not  be  sustained  on  that  judg- 
ment, and  as  it  did  not  appear  that  an  execution  had  been 
issued  on  the  first  described  judgment,  neither  could  the 
relief  sought  be  obtained  on  that  judgment. 

The  first  question  to  be  considered  and  determined  is,- 
was  it  necessary  for  the  plaintiff  to  issue  executions  on  his 
judgments,  before  he  could  apply  to  this  court  for  the  re- 
lief demanded  in  the  complaint 
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Coarts  of  equity  acquire  jurisdiction,  to  aid  legal  reme- 
dies, when  it  appears  that  without  such  assistance  the  legal 
process  is  ineffectual,  and  that  with  such  assistance  bene- 
ficial relief  can  be  rendered. 

But  they  have  no  jurisdiction  to  enforce  the  payment 
of  debts.  Creditors  must  resort  to  the  common  law  courts, 
for  process  and  judgment  By  these  means  the  property  of 
the  defitulting  debtor  is  reached  and  appropriated  to  the 
payment  of  his  debts.  All  that  equity  is  capable  of  doing, 
is  to  aid  in  the  enforcement  of  the  judgment  there  obtained. 

These  applications  are  made  under  many  and  various 
circumstances ;  and  it  is  believed  that  the  conditions  im- 
posed by  the  equity  courts,  before  assuming  jurisdiction 
and  rendering  assistance,  are  well  settled  upon  principle  . 
and  the  authority  of  adjudicated  cases.  It  will  be  seen, 
upon  an  investigation,  that  the  question  comes  to  be,  . 
what  kind  of  evidence  is  required,  to  establish  the  i^eces- 
sity  for  interference  by  courts  of  equity.  In  all  cases  it 
must  appear,  that  there  is  a  judgment  against  the  debtor. 
The  debtor's  assets  applicable  to  payment  of  his  debts,  are 
divided  into  two  classes;  one,  when  the  property  is  made, 
subject  to  a  lien  by  the  judgment  and  is  liable  to  seizure 
and  sale  by  process  of  execution,  and  consists  of  real  es* 
tate  and  personal  property ;  the  other  consists  of  choses  in 
action,  not  liable  to  levy  and  sale  on  execution. 

If  the  judgment  creditor  seeks  to  obtain  satisfaction  out 
of  the  class  of  property  beyond  the  reach  of  execution, 
it  must  appear  that  he  has  exhausted  his  remedy  at  law  ; 
and  the  only  evidence  of  that  fact,  that  will  be  received 
by  the  rules  of  law,  is  the  issuing  and  return  nuUa  bana^ 
upon  an  execution  against  the  property  of  the  judgment 
debtor,  liable  to  sale  on  execution.  The  statute  providing 
for  the  filing  and  prosecution  of  a  judgment  creditor's  bill, 
so  called,  requires  this ;  and  whether  it  was  the  rule  before 
this  statute,  it  is  wholly  unnecessary  to  inquire.  (2  S.  B, 
173,  §§  38,  39.) 
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If  the  property  sought  to  he  reached  is  liahle  to  sale  on 
exeeatiou,  then  it  must  appear  that  it  has  heen  made  sub- 
ject to  the  lien  of  the  judgment,  and  that  there  is  some 
necessity  for  asking  the  aid  of  the  peculiar  powers  of  a 
court  of  equity.  So  far  as  real  estate  is  concerned,  the 
lien  is  effected  by  docketing  the  judgment  in  the  county 
where  the  lauds  are  situated;  as  to  goods  and  chattels, 
by  issuing  execution  to  the  sheriff  of  the  county  where  the 
property  is  situated,  and  levying  on  the  same.  The  lien 
being  thus  placed  upon  the  property,  the  creditor  is  in  a 
situation  to  ask  relief,  if  there  be  an  existing  necessity. 
To  show  that,  it  must  appear  that  the  particular  property 
sought  to  be  reached  and  sold,  is  necessary  for  the  satisfaction 
of  the  judgment;  for  if  there  be  sufficient  other  property 
liable  to  sale,  and  there  be  no  impediment  to  a  fair  sale  of 
the  same,  then  there  is  no  necessity  for  applying  for  aid ; 
so  it  must  be  alleged  in  the  pleading,  and  if  denied,  proved 
on  the  trial,  that  there  is  not  sufficient  other  property 
liable  to  sale  on  execution,  out  of  which  to  satisfy  the 
judgment  To  illustrate;  take  the  very  common  case, 
where  the  creditor  has  issued  an  execution  on  his.  judg- 
ment, to  the  county  where  his  judgment  is  docketed,  and 
levied  upon  personal  property,  and  the  debtor  has  real 
estate  also  in  the  same  county,  and  both  the  real  and  per- 
sonal property  has  been  sold  or  incumbered,  fraudulently, 
with  a  view  to  prevent  and  defeat  a  sale  of  the  same  by 
the  judgment  creditor  on  his  execution,  he  can  file  bis  bill 
to  set  aside  the  sale  or  remove  the  incumbrances,  that  there 
may  be  a  fair  sale,  and  the  property  bring  its  full  value. 
But  it  must  appear  that  there  is  no  other  property  of  the 
debtor,  out  of  which  the  judgment  can  be  paid.  In  such  a 
case,  it  is  sufficient  to  make  the  averment  in  the  com- 
plaint, and  prove  the  same  on  the  trial.  It  is  a  proceed- 
ing in  equity,  to  aid  the  common  law  process ;  and  it  is 
not  necessary  to  have  execution  returned  unsatisfied. 

Upon  this  point  there  is  no  disagreement  between  the 
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counsel,  nor  dispute  in  the  authorities.  The  precise  ques- 
tion arising  on  this  demurrer  is,  must  there  be  execution, 
where  the  property  sought  is  real  estate  only,  and  the 
debtor  has  no  other  property  out  of  which  the  judgment 
can  be  satisfied,  and  that  has  been  conveyed  to  another  in 
fraud  of  the  judgment  I  am  of  the  very  decided  opinion, 
that  it  is  not  essential  to  relief  that  execution  be  issued. 
The  lien  on  the  land,  and  the  right  to  sell  it  on  execution 
in  payment  of  the  judgment,  is  the  basis  of  the  right  to 
have  the  fraudulent  sale  or  incumbrance  removed;  the 
fact  that  the  debtor  has  no  other  property,  proves  con- 
clusively that  there  is  a  necessity  for  relie£  The  issuing 
of  execution  does  not  change  the  situation  in  the  least,  or 
benefit  either  party.  If  an  execution,  in  such  case,  be 
issued  and  returned  nuUa  banaj  then  it  is  admitted  that  the 
court  may  do  all  that  is  asked  for  in  this  case; — set  aside 
the  fraudulent  transaction;  and  the  impediment  being 
removed,  another  execution  may  issue,  and  the  property 
be  sold  thereon.  The  fact  that  the  return,  nulla  bona^  may 
entitle  the  creditor  to  initiate  proceedings  in  the  nature 
of  a  creditor's  bill,  and  have  a  receiver  and  sale  by  him, 
does  not  change  the  position  any ;  for  he  may,  if  he  so 
elects,  pursue  his  remedy  by  process  of  execution,  and  sell 
the  property  thereon,  after  the  debtor's  title  is  established 
by  a  removal  of  the  fraudulent  conveyance.  Thus  it  is 
proved,  that  the  return  nuUa  bona^  is  only  evidence  of  the 
necessity  of  securing  aid  from  a  court  with  equity  powers. 
The  only  authorities,  that  I  have  been  able  to  find,  hold- 
ing that  it  is  necessary  to  have  execution,  before  a  court 
of  equity  will  interfere,  in  a  case  like  the  one  stated  in  the 
plaintiff's  complaint,  are  North  American  Ins.  Oo.  v.  Ora^ 
ham,  (5  SanJf.  197 ;)  and  OtOloek  v.  Colby,  (5  Bow.  477.) 
The  position  there  maintained,  is  in  opposition  to  the  pre- 
vious practice  of  the  equity  courts  of  the  State,  and  in 
hostility  to  the  views  of  the  great  chancellors,  Kent  and 
Walworth.      {Brinkerhoff  v.   Brown^  4    John.   Ch.    671. 
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MeEltcain  v.  WiUiM,  9  Wend.  548.  ClarhBon  v.  DePeyiter, 
3  Paige,  320.  Beck  v.  Burdett,  1  «.  308.  Mohawk  Bank  v. 
^twater,  2  «.  54.  iSftaw  v.  2>trt^A«,  27  N.  T.  244.  TFi&on 
Y.Foreyth,  24  Bari.  105.  CVippen  v.  Eudeon,  13  JV:  7.  161. 
Chautauqua  County  Bank  v.  ^Ai^e,  6  id.  286.)  The  cases 
in  the  Superior  Coart,  above  cited,  ate  well  decided^  for 
it  did  not  appear  in  either  ca^e  that  the  debtor  had  no 
other  property  out  of  which  the  judgments  could  be  sat- 
isfied^ 

'  The  case  of  Shaw  v.  Dwighty  (nipra,)  affirms  all  the  prop- 
ositions that  are  fundamental  in  the  position  I  have  as- 
sumed, in  uph<5lding  the  complaint  as  sufficient-  In  that 
case,  a  judgment  creditor  filed  a  bill  to  set  aside  prior 
judgments,  on  the  ground  that  they  were  paid.  An  ex- 
ecntion  had  been  issued  and  returned  nulla  honay  but  no 
execution  had  ever  been  issued  to  the  county  where  the 
lands  were  situated.  No  receiver  was  asked  for  in  the 
complaint,  and  by  the  decree  the  only  relief  granted  was 
ordering  the  prior  judgments  to  be  satisfied.  The  defend- 
ant claimed  it  was  essential  that  execution  be  issued  to 
the  county  where  the  lands  were  located,  and  that  the 
same  be  in  the  sheriff's  hands,  ready  to  sell  the  lands, 
after  the  prior  judgments  were  declared  paid ;  and  one  of 
the  judges,  in  a  dissenting  opinion,  held  to  the  same  view. 

Judge  Denio,  who  wrote  the  prevailing  opinion,  says, 
that  it  is  no  objection  that  the  plaintiff  had  only  a  general 
lien  by  judgment  He  also  cites  Brinkerhoff  v.  Brown^ 
with  approval,  and  quotes  these  remarks  of  Chancellor 
£ent:  ^^  If  the  plaintiff' seeks  aid  as  to  real  estate,  he  must 
show  a  judgment,  creating  a  lien  upon  such  estate ;  if  he 
seeks  aid  in  respect  to  personal  estate,  he  must  show  an 
execution,  giving  him  a  legal  preference  or  lien  upon  the 
chattels  ;*'  and  then  adds,  the  position  is  supported  by  a 
careful  examination  of  the  cases,  and  refers  to  the  cases 
containing  the  like  opinion  of  Chancellor  Walworth. 

In  the  subsequent  part  of  the  opinion,  the  learned  judge 
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does  say:  ''That  when  it  is  sought  to  subject  laud  by 
removing  an  obstruction  to  the  plaintiff's  execution,  I  am 
of  the  opinion  that  afierifaeias  should  be  returned  unsatis- 
fied, for  the  purpose  of  shoeing  that  the  plaintiff  is 
under  the  necessity  of  asking  the  aid  of  the  court,  on  ac- 
count of  his  inability  to  collect  his  debt  by  process  against 
the  debtor's  goods  and  chattels,  but  not  for  the  purpose 
of  perfecting  his  lien  upon  the  land,  for  that  is  bound  as 
strongly  as  it  can  be  by  the  docketing  of  the  judgment" 
The  remark  here  made,  that  it  is  necessary  to  have  exe- 
cution returned  nulla  banOj  as  evidence  of  the  necessity  of 
asking  for  the  aid  of  the  court,  must  be  cdtisidered  as  in- 
considerately made  by  the  learned  chief  justice;  as  it  is 
counter  to  the  very  cases  he  had  just  cited,  and  repudiates 
the  principle  that  a  court  of  equity  has  power  to  aid  the 
enforcement  of  an  execution  in  the  hands  of  the  sheriff. 

The  defendant,  by  his  demurrer,  admits  that  a  just  debt 
has  long  remained  unpaid ;  that  after  the  same  was 
created)  and  before  judgment  thereon,  he  sold  and  con-* 
veyed  the  premises  sought  to  be  reached  to  one  of  his 
co-defendants,  with  the  fraudulent  intent  and  design  of 
cheating  and  delaying  the  plaintiff  in  the  collection  of  his 
debt,  that  he  is  without  pecuniary  responsibility,  and  owns 
no  other  property  out  of  which  the  judgments,  or  any  part 
of  the  same,  can  be  collected.  The  only  objection  he  in- 
terposes against  the  relief  prayed  for  is,  that  no  execution 
has  been  placed  in  the  hands  of  the  sheriff  I  am  of  the 
opinion  that  the  objection  is  not  sustained  by  reason  or 
adjudication ;  and  by  the  settled  practice,  courts  of  equity 
can  take  jurisdiction,  in  a  case  like  this,  and  grant  the 
appropriate  relief.  As  the  compaint  does  not  allege  that 
the  execution,  issued  on  one  of  the  judgments,  was  to  the 
sheriff  of  the  county  where  the  judgment  debtor  then 
resided,  the  complaint  is  not  aided  by  the  averment  that 
the  same  was  returned  nuUa  bona.    {Bead  v.  Wheaion^  7 
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Faige,  664     Smith  v.  Fitch,  1  Clarke's  Oh.  B.  265.     Wilbur 
V.  Collier,  Id.  315.) 

The  order  appealed  from  is  reversed,  and,  the  demurrer 
overruled  ;  with  leave  to  the  defendant  Sheldon  to  answer 
on  payment  of  costs. 

[Fourth  Dbpartv bnt,  Gbhbral  Tbbm,  at  Baffitlo,  June  4, 1872.    J^naon, 
Ddeatt  and  JBoribr,  Justices.] 


^  

Margaret  H.  Gillis  vs.  Edward  H.  Space,  sole  Trustee 
of  School  District  No.  4,  in  the  town  of  Salamanca. 

A  contract,  made  by  the  sole  trustee  of  a  scshool  district,  with  an  individual  to  ' 
teach  in  a  common  school  in  said  diptrict,  for  a  period  extending  beyond  the 
trustee's  term  of  office,  is  valid,  and  binding  npon  his  successor  in  office. 

The  law  imposes  upon  a  party  subject  to  liyury  from  a  breach  of  contract  by 
another,  the  active  duty  of  making  reasonable  exertions  to  render  the  injury 
as  light  as  possible.  And  if  the  injured  party,  through  negligence  or  will- 
fulness, allows  the  damages  to  be  unnecessarily  enhanced,  the  increased  loss 
Justly  falls  on  him. 

Where  a  contract  was  made,  by  the  trustee  of  a  school  district,  with  the  plain- 
tiff,  by  which  the  latter  was  engaged  to  teach  in  the  principal  department 
of  a  common  school  in  said  district,  for  the  term  of  one  year,  and  such  con- 
tract was  broken  by  the  trustee,  by  his  refusal  to  permit  the  plaintiff  to 
enter  upon  or  perform  her  duties  as  teacher ;  It  was  heU  that  the  violation 
of  the  contract,  by  such  trustee,  and  the  plaintiff's  offer  specifically  to  per- 
form, prima  facie  entitled  the  latter  to  recover  the  contract  price,  and  cast 
npon  the  defendant  the  burden  of  proving  that  by  reasonable  exertion  the 
plaintiff  could  have  obtained  other  like  employment  in  the  vidnity'of  the 
place  where  the  contract  entered  into  was  to  be  performed. 

MM,  aliOf  that  it  was  the  duty  of  the  plaintiff  to  make  a  reasonable  exertion 
to  secure  another  school,  and  not  remain  idle  for  a  whole  year,  awaiting  a 
<»11  from  other  districts.  But  that,  to  make  a  case  for  mitigating  damages, 
the  defBudant  was  required  to  prove  that,  by  making  such  efforts,  employ- 
ment could  have  been  secured,  by  the  plaintiff. 

In  an  action  upon  such  a  contract,  brought  to  recover  the  wages  therein 
agreed  to  be  paid  to  the  plaintiff,  the  defendant  proved  that,  in  general,  the 
schools  in  the  town  and  neighborhood  were  not  taken,  on  the  day  when  the 
defendant  revised  to  allow  the  plaintiff  to  enter  upon  her  employment ;  also 
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the  compensation  which  was  usually  paid  for  teaching  the  common  schools 
in  the  several  districts  of  said  town ;  and  asked  the  court  to  submit  to  the 
Jury,  as  a  question  of  fact,  in  mitigation  of  damages,  whether  the  plaintiff 
could  not  have  obtained,  by  the  use  of  due  diligence,  other  employment  of 
the  same  general  nature,  and  in  the  same  ▼icinity.  HM  that  the  court 
properly  refused  to  submit.the  question  to  the  jury,  upon  that  eyidence. 

Bddf  alto,  that  in  such  action,  the  defendant  should  have  been  allowed  to 
proTe,  in  justification  of  his  official  act,  and  in  bar  of  a  recovery,  that  the 
plaintiff  was  incompetent  to  teach  the  school ;  notwithstanding  she  had  pro- 
cured from  the  proper  district  school  commissioner  a  certificate  of  her  quali- 
fications to  teach. 

Such  a  certificate  is  not  condtmvt  evidence  of  qualification,  when  that  question 
arises  between  trustees  and  teacher.  It  is  prima  faeU  evidence,  only  ;  and 
the  presumption  raised  by  it  may  be  rebutted  by  direct  evidence  tending  to 
show  that  the  holder  lacks  all  or  any  of  tLe  requisite  qualifications. 

The  trustee  of  a  school  district  has  no  power  to  contract  for  the  services  of  an 
unlicensed  teacher,  and  bind  the  distinct.  But  if  he  should  make  it  a  con- 
dition of  hiring  that  the  teacher  should  procure  a  certificate  before  entering 
upon  the  duties  of  teaching,  such  contract  would  be  valid ;  for  then  the 
services  of  a  licensed  teacher  would  be  bargained  for.    F§r  Baeksb,  J. 

THIS  is  an  appeal  from  a  jadgmeut  entered  on  the  ver- 
dict of  a  jury,  in  favor  of  the  plaintiff.  The  action 
was  tried  at  the  Cattaraugus  county  circuit,  before  the 
Hon.  Geo.  D.  Lamont. 

By  the  bill  of  exceptions,  it  is  disclosed,  that  one  Albert 
Hosley  was  sole  trustee  of  the  said  school  district,  and 
that  his  term  of  office  expired  on  the  11th  day  of  October, 
1870,  and  on  that  day  the  defendant  was  elected  bis  suc- 
cessor in  office,  and  has  held  the  office  ever  since.  That 
on  the  29th  day  of  September,  1870,  the  said  Hosley,  as 
such  trustee,  entered  into  a  written  agreement  with  the 
plaintiff,  whereby  she  was  engaged  to  teach  the  principal 
department  of  the  school  in  such  district,  for  the  term  of 
one  year,  coram*encing  on  the  17th  day  of  October  then 
following.  That  at  the  time  of  entering  into  said  written 
'  agreement  the  plaintiff  had  no  license  as  a  teacher,  as 
required  by  the  statute  regulating  the  granting  of  licenses 
to  teachers;  and  that  the  said  Hosley  was  so  advised. 
And  it  was  agreed  between  the  plaintiff  and  Hosley  that 
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she  should  procare  a  certificate  before  the  commen cement 
of  the  school.  It  does  not  appear  whether  this  condition 
was  embraced  in  the  written  contract  or  not  That  on  the 
12th  of  October,  1870,  the  plaintiff  procured,  from  the 
district  commissioner,  the  usual  and  customary  certificate 
of  qualifications  of  the  second  grade. 

Oil  the  17th  of  October,  1870,  the  plaintiff  presented 
herself  at  the  school-house  door,  and  offered  to  the  defend- 
ant to  enter  upon  her  said  contract  to  teach  such  school, 
and  the  defendant  refused  to  permit  her  to  teach  said 
school,  and  gave  her  a  written  notice  of  such  refusal,  on 
the  same  day,  stating  in  such  notice  his  grounds  of  re- 
fusal, in  these  words:  **I  do  not  recognize  your  contract 
with  Mr.  Hosley  as  valid  against  the  district."  The  plain- 
tiff gave  notice  of  her  readiness  to  teach  the  school,  and 
that  she  would  remain  in  readiness  to  teach  for  a  year,  and 
did  for  the  whole  of  said  year  hold  herself  in  readiness  to 
teach  such  school.  That  the  said  school  was  a  common 
and  not  a  graded  school.  For  convenience  it  was  divided 
into  four  departments,  with  a  principal  teacher  and  four 
assistants. 

The  plaintiff  having  made  this  proof,  she  rested  her  case* 
The  defendant  asked  th^  court  to  hofd  and  decide  as  matter 
of  law,  that  the  contract  with  Hosley,  his  predecessor  in 
office,  was  void  for  the  reason  that  the  plaintiff  was  not  at 
that  time  a  qualified  teacher,  and  he  had  no  legal  right  to 
contract  with  her  as  a  teacher.  The  court  declined  so  to 
hold  and  decide,  and  the  defendant  excepted  to  such  ruling. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that 
Hosley  had  not  power  to  make  a  contract  of  this  nature, 
to  extend  beyond  his  term  office,  and  the  same  was  not 
binding  on  his  successor  in  office.  Motion  denied,  and  the 
defendant  excepted. 

*Tfae  defendant,  to  prove  and  maintain  his  defense, 
offered  to  prove  that  the  plaintiff's  education  was  inade- 
quate to  enable  her  to  teach  the  first  department  of  said 
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school ;  the  plaintiff's  counsel  objected  to  such  evidence, 
as  incompetent  and  immaterial,  and  more  specifically 
npon  the  ground  that  while  the  certificate  remained  in 
full  force  it  was  concltuive  evidence  of  her  legal  qualifica- 
tions to  teach,  as  principal,  the  said  school  The  court 
sustained  the  objection,  and  the  defendant  excepted. 

The  defendant  then  proved  ^Uhat,  in  general,  the  schools 
in  the  town  of  Salamanca,  and  adjoining  towns,  were  not 
taken  on  the  17th  day  of  October  aforesaid,  and  also  the 
compensation  which  was  usually  paid  for  teaching  said 
schools  in  the  several  districts  aforesaid,  and  then  rested ;" 
and  asked  to  submit  to  the  jury,  as  a  question  of  fact,  in 
mitigation  of  the  plaintiff's  damages,  whether  the  plain- 
tiff  could  not  have  obtained,  by  the  use  of  due  diligence, 
other  employment  of  the  same  general  nature,  and  in  the 
same  vicinity.  The  court  refused  to  submit  the  case  to  the 
jury,  and  the  defendant  excepted. 

The  court  ordered  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  9^0,  the  contract  price  for  the  whole  year ; 
and  the  defendant  excepted  to  such  ruling. 

S,  S,  Spring^  for  the  appellant 

David  H,  BolleSy  for  the  respondent. 

By  the  Courts  Barker,  J.  The  contract  entered  into 
between  Hosley  and  the  plaintiff  is  binding  upon  the  de- 
fendant, as  the  successor  of  Hosley.  They  each  represent 
the  same  principal,  and  the  act  of  the  former  was  within 
the  power  and  authority  vested  in  him,  "  to  contract  with 
.and  employ  all  teachers  in  the  district  school  or  schools." 
{Latffs  of  1864,  ch.  555,  §  48,  subd.  9.)  There  is  not  any 
limit,  in  terms,  placed  on  the  exercise  of  this  power.  It 
is  also  manifest,  that  to  limit  the  right  to  employ  a  teacher, 
for  a  time  not  beyond  the  incumbent's  term  of  office, 
would  lead,  at  times,  to  great  embarrassments,  and  deprive 
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the  district  of  the  opportunity  to  receive  the  services  of 
desirable  teachers.  An  indiscreet  or  corrupt  officer  may 
inipose  on  the  district,  it  is  true.  The  inhabitants  of  the 
district  and  patrons  of  the  school  must  confide  this  power 
Bomewhere,  and  their  protection  is  in  selecting  competent 
and  honorable  officers. 

The  precise  question  has  been  adjudicated,  and  decided 
in  favor  of  the  power  being  vested  in  the  trustee.  (Silver 
V.  Oummingi,  7  Wend.  181.    Waiiame  v.  Keech,  4  HiUj  168.) 

Upon  the  question  of  damages,  as  presented  by  the  de- 
fendant, in  requesting  the  court  to  submit  it  to  the  jury, 
whether  the  plaintiff*  could  not  have  obtained,  by  the  ex- 
ercise of  due  diligence,  other  employment  of  the  same 
general  character,  in  the  same  locality,  the  following  rule, 
as  stated  in  SamUton  v.  McPhereoUj  {28  N.  Y,  72,)  is  justly 
applicable  to  cases  of  this  nature :  **  The  law,  for  wise 
reasons,  imposes  upon  a  party  subject  to  injury  from  a 
breach  of  contract,  the  active  duty  of  making  reaeonable  ex* 
ertians  to  render  the  injury  as  light  as  possible."  ^'Pub- 
lic interest  and  sound  morality  accord  with  the  law  in 
demanding  this;  and  if  the  injured  party,  through  negli- 
gence or  willfulness,  allows  the  damages  to  be  unnecessa- 
rily enhanced,  the  increased  loss  justly  falls  on  him/' 
The  duty  thus  imposed  on  a  party  subjected  to  a  loss,  by 
the  default  of  another,  utterly  repudiates  and  condemns 
the  fallacious  proposition,  argued  by  the  learned  counsel 
for  the  plaintiff,  that  the  plaintiff  was  not  required  to 
make  any  effort  to  secure  employment,  as  a  teacher,  during 
the  year  of  her  engagement;  but  was  only  required  to 
accept  offers  to  teach  made  by  those  seeking  her  services. 
The  violation  of  the  contract  by  the  defendant,  and  the 
plaintiff's  offer  specifically  to  perform,  prima  fadej  en- 
titled the  plaintiff  to  recover  the  contract  price ;  and  cast 
the  burden  of  proof  on  the  defendant,  to  show  that,  by 
reasonable  exertion  on  her  part,  she  could  have  obtained 
other  like  employment,  in  the  vicinity  of  the  ylace  where 
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she  was  to  perform  the  contract  entered  into.  This  much 
can  be  deduced  from  the  case  of  Oo9t%gan  v.  Mohawk  and 
Hudion  R,  R.  Co.y  (2  Denioj  609,)  and  nothing  more,  when 
compared  with  the  many  other  previously  adjudged  cases, 
involving  the  same  and  kindred  propositions.  {Cogttgan 
V.  The  M.  and  H,  R,  R.  Co.^  supra.  Shannon  v.  Comstoekj 
21  Wend.  457.  ffeckseher  y.  McCrea,  24  id.  304.)  It  was 
the  duty  of  the  plaintiff  to  have  made  a  reasonable  exertion 
to  secure  another  school,  and  not  remain  idle  for  a  whole 
year,  with  folded  arms,  awaiting  a  call  from  other  dis- 
tricts. To  make  a  case  for  mitigating  damages,  the  de- 
fendant was  required  to  prove  that,  by  making  such  efforts 
employment  by  the  plaintiff  could  be  secured. 

In  my  opinion  the  evidence  produced,  by  the  defendant, 
on  this  point,  as  set  forth  in  the  bill  of  exceptions,  was  not 
of  the  character  and  strength,  to  entitle  the  defendant  to 
the  opinion  of  the  jury  thereon.  The  substance  of  the 
statement  is,  that  some  of  the  schools  in  Salamanca  and 
adjacent  towns  were  not  taken  on  the  day  the  plaintiff 
was  to  enter  upon  the  performance  of  the  contract  in 
question.  The  number  of  schools  in  these  towns,  wanting 
teachers,  is  not  stated ;  nor  how  long  the  vacancies  re- 
mained ;  or  that  the  plaintiff  knew,  or  had  reason  to  be- 
lieve, that  such  opportunity  to  engage  her  service^  as 
teacher  existed.  The  court  may*  take  judicial  notice  of 
the  territorial  extent  of  these  towns,  but  beyond  that, 
proof  must  be  adduced,  upon  which  to  base  and  guide  the 
judgment  of  the  court  and  jury.  In  many  of  the  avoca- 
tions of  life,  a  year's  idleness  would  alone  be  sufficient  evi- 
dence, that  a  person  having  control  of  his  own  time,  had 
not  used  reasonable  diligence  to  secure  employment  in  his 
trade  or  calling.  But  teaching  is  a  profession.  In  the 
country  it  is  well  known;  that  the  winter  schools  are  usu- 
ally taken  as  early  as  the  middle  of  October,  or  very  soon 
thereafter.  The  summer  schools  are  very  often  entirely 
primary,  and  are  perhaps  such  as  an  experienced  and  tal- 
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ented  woman  teacher,  would  not  be  required  to  accept  and 
superintend,  for  the  purpose  of  diminishing  the  damages 
of  a  party  violating  his  contract. 

The  offer  of  the  defendant  to  prove,  in  justification  of 
his  official  act,  and  in  bar  of  a  recovery,  that  the  plaintiff 
was  incompetent  to  teach  the  school,  was  improperly  over- 
ruled by  the  learned  judge  at  the  circuit.    The  claim  made, 
that  the  certificate  of  qualification  was  conclusive  in  her 
favor,  is  most  decidedly  erroneous.     If  she  was  in  fact  dis- 
qualified, then  she  could  not  perform  her  contract  and 
discharge  the  delicate  and  important  duties  she  had  prom- 
ised.   Nor  was  the  defendant  required  to  allow  her  to 
make  the  experiment  and  prove,  publicly,  her  unfitness. 
A  school  teacher  is,  in  a  certain  sense,  a  servant  to  the 
employer,  and   not  an   officer,  of  which  the  certificate 
granted  by  the  commissioner  is  evidence  of  his  right  and 
qualification.     The  certificate  is  a  sort  of  permit,  that 
trustees  of  school  districts  may  employ  the  holder  to  teach 
in  the  public  schools.     Without  such  certificate  they  have 
no  right  to  engage  a  person  as  teacher.     With  a  person 
holding  such  certificate,  they  may  make  a  valid  contract 
binding  on  the  district.    There  is  nothing  in  Finch  v.  Oleve^ 
land  (10  Barb,  290)  holding  to  the  contrary.     {Laws  of 
1864,  eh.  555,  title  fi,  §  13,  subd.  5.)     By  the  provisions  of 
another  section,  (title  1,  section  15,)the  State  superintendent 
may  grant  ceitificates,  and  it  is  provided  that  such  certifi- 
cate shall  be  conclusive  evidence  that  the  person  to  whom 
it  is  granted  is  qualified,  by  his  moral  character,  learning 
and  ability,  to  teach  any  common  school  in  the  State.    No 
such  effect  is  given  in  terms  to  the  certificate  issued  by  a 
district  commissioner.     It  is  the  uniform  practice  of  the 
Department  of  Public  Instruption,  to  hold  that  the  certi- 
ficate is  not  conclusive  evidence  of  qualification,  whenever 
that  question  is  up,  between  the  trustees  and  the  teachers. 
The  rulings  of  the  department  are  collected  and  pub- 
lished in  the  Oode  of  Public  ImtructionSy  pp,  393-403,  ed. 
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of  1868.  These  decisions  are  not  strictly  judicial,  and 
binding  on  the  courts  as  authority,  but  they  are  the  opin- 
ions of  high  and  intelligent  officials,  charged  with  the 
duty  of  administering  an  important  department  of  the 
government.  We  concur  in  the  comments  of  one  of  those 
officers,  that  "the  license  which  the  teacher  holds  from 
the  proper  officer  is  prtma  faeU  evidence,  only,  that  the 
applicant  possesses  these  requisites,  but  it  is  not  conclu- 
sive; the  presumption  raised  by  it  may  be  rebutted  by 
direct  evidence,  tending  to  show  that  the  holder  of  such 
license  lacks  any  or  all  of  these  qualifications." 

The  trustee  of  a  school  district  has  no  power  to  contract 
for  the  services  of  an* unlicensed  teacher,  and  bind  the 
district  If  he  should  make  it  a  condition  of  hiring,  that 
the  teacher  should  procure  a  certificate  before  entering 
upon  the  duties  of  teaching,  such  contract  would  doubtless 
be  valid,  for.  then  the  services  of  a  licensed  teacher  are 
bargained  for.  {See  title  2,  §  13,  subdi.  5,  6 ;  title  7»  art  6, 
§  48,  m»bd9.  9,  10 ;  Lawi  of  1864,  eh.  555 ;  Code  of  Public 
In9trueti4m$y  p.  140,  ed.  1868.) 

The  bill  of  exceptions  does  not  state  whether  the 
promise  of  the  plaintiif  to  procure  a  certificate  was  a  part 
of  the  written  contract,  or  not  If  it  was  not,  the  plaintifi' 
cannot  recover. 

New  trial  granted ;  costs  to  abide  the  event 

[FouBTH  DsPAETHBiTT,  GsirBBAL  Tbbk,  at  BuflUo,  Jooe  4, 1S72.    JchmaoH, 
Taleott  and  Barktr,  Jostioes.] 
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Where  the  complaiDt/in  a  jnstioe's  oonrt,  did  not,  in  terms,  cfaarge  the  defend- 
ant with  breaking  and  entering  the  plaintiff's  dose,  but  the  facta  which 
ooDStitnted  the  real  cause  of  action  were  stated,  and  these  showed  that  the 
injury  was  occasioned,  not  by  breaking  and  entering,  but  by  opening  a 
sluice  in  a  highway  and  turning  the  waters  in  the  ditch,  of  said  highway 
upon  the  plaintiff's  land  to  his  ii^ury ;  Stld  that  the  allegation  of  breaking 
and  entering  was  clearly,  upon  the  iace  of  the  complaint,  mere  surplusage ; 
and  that  there  was  no  error  committed  by  the  justice  in  so  amending 
the  complaint  as  to  allow  the  true  cause  of  action  therein  stated,  only,  to 
remain. 

An  overseer  of  highways  has  no  right,  in  making  repairs  upon  a  highway 
within  his  district,  although  in  other  respects  suitable  and  proper,  to  change 
a  natural  watercourse,  or  the  natural  course  of  surfirae  water  drainage,  so 
as  to  cast  the  water  upon  the  lands  of  an  owner  abutting  npon  a  highway 
where  it  had  not  been  preyiously  accustomed  to  flow ;  or  to  increase,  cou" 
siderably,  in  Tolume  and  quantity,  either  the  water  in  a  natural  water* 
course,  or  from  surface  drainage,  flowing  upon  such  land,  to  the  injury  of 
the  owner  thereof. 

This  results  from  the  right  of  the  public  in  a  highway.  It  is  a  mere  right  of 
passage  oyer  the  soil ;  and  although  the  public  has  the  right  to  alter,  shape 
and  fashion  its  roadway  in  such  a  manner  as  to  render  it  conyenient,  safe 
and  useful  for  the  purposes  of  passage,  still,  adjoining  and  abutting  lands, 
outside  of  the  way,  are  not  servient  estates  to  this  right  of  way,  so  aa  to 
authorize  the  public,  through  its  officers,  to  change  natural  watercourses,  or 
the  natural  course  of  surface  watei-s,  in  regard  to  such  lands,  to  the  ii^ury 
of  the  owners,  with  impunity.  The  public  must  construct  and  repair  their 
way  with  reference  to  the  rights  of  adjoining  owners  of  lands. 

An  overseer  of  highways  cannot,  by  any  act  of  his  own,  either  confer  any  new 
rights  upon  the  public,  or  impose  any  new  burdens  upon  individuals  to 
the^  injury. 

In  the  discharge  of  his  official  duty  as  overseer,  he  has  the  right  to  make  sucb 
change  as  he  may  deem  necessary,  not  only  by  way  of  repair  of  the  road, 
but  by  way  of  preventing  further  injury,  provided  that,  in  so  doing,  he  doee 
not  interfere  with  the  rights  of  others. 

He  may,  for  this  purpose,  restore  a.  highway  to  the  condition  it  was  in  at  a 
former  period  when  a  change  was  made  in  a  ditch  and  sluioe,  and  restore 
the  public  to  all  the  rights  they  then  had  which  have  not  become  forfeited  f 
yet  if  he  undertakes  to  restore,  he  should  restore  the  way,  in  all  respects,  to 
the  condition  it  was  in  at  such  former  period,  and  the  public  to  the  rights  it 
then  had. 

He  has  no  right  to  leave  a  sluice  which  would  carry  off  water  from  the  ditch 
to  his  own  land,  closed,  and  open  a  sluice  which  will  carry  the  water  that 
should  rightfully  pass  to  his  own  land,  upon  the  lands  of  his  neighbor. 
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APPEAL  from  a  judgment  of  the  county  court  of  Onon- 
daga county,  upon  a  verdict  of  the  jury,  rendered  on 
the  second  trial  of  the  action.  The  case,  as  it  appeared  on 
the  appeal  from  the  judgment  rendered  on  the  first  trial, 
is  reported  in  60  Barb.  388. 

A  new  trial  having  been  granted,  upon  the  former  ap- 
peal, the  second  trial  was  had,  before  the  county  judge  of 
Onondaga  county,  and  a  jury,  in  October,  1871.  Upon 
said  trial  a  map  made  by  John  D.  Borden  was  proved  to 
be  substantially  correct,  and  was  put  in  evidence.  It  was 
proven  that  the  highway  indicated  on  said  map,  as  leading 
in  a  northerly  and  southerly  direction  past  the  respective 
dwelling-houses  of  the  plaintiff  and  defendant,  had  been 
there  for  sixty  years  before  the  trial.  It  was  also  proven 
that,  at  a  point  indicated  on  said  map  as  the  school-house 
and  the  defendant's  house,  a  highway  leads  east  to  another 
highway,  and  that  the  same  had  been  there  from  time 
immemorial,  and  that  each  of  said  highways  was  open 
and  had  been  used  by  the  public  for  the  time  aforesaid. 
It  was  further  proved  that  the  land  descended  from  the 
west  of  said  first  mentioned  highway  to  the  southeast, 
and  that  said  road  was  made  along  the  side  of  the  hill  by 
cutting  the  same  out,  and  turnpiking  it  up.  That  in  time 
of  freshet  or  high  water,  ordinary  spring  or  fall  rains,  or 
melting  of  the  snow,  considerable  water  collected  and  ran 
down  on  the  west  side  of  said  highway,  and  that  that 
which  found  Us  way  down  on  the  west  side  of  the  road, 
passed  the  school-house,  crossed  said  road  at  a  sluice  near 
the  plaintiff's  house,  and  designated  as  the  Moran  sluice, 
and  after  crossing  said  road  ran  across  the  plaintiff* 's 
meadow,  through  a  depression  in  the  land,  to  the  south- 
east corner  thereof,  and  thence  across  the  east  and  west 
road  upon  the  defendant's  land,  across  that,  forming  a 
regular  channel  or  watercourse  on  the  defendant's  land ; 
that  the  ground  at  the  road  at  the  Moran  sluice  was  from 
six  to  ten  feet  higher  than  it  was  at  the  southeast  corner 


BUFFALO— JUNE,  1873.  Ig7 


Morao  v,  McClearns. 


of  the  plaintiff's  meadow,  and  that  the  distance  across  the 
same  was  about  forty  rods.  Evidence  was  given  upon  said 
trial  tending  to  show  the  natural  flow  of  waters,  south  and 
southwest  of  the  school-house,  was  into  and  through  the 
ravines  indicated  on  said  map,  and  on  to  the  defendant's 
land,  except  for  the  highway.  It  was  also  proved  that  in 
the  year  1861  the  trustees  of  the  school  district  in  which 
said  highways  were  situate,  (evidence  was  given  tending 
to  show  that  the  same  was  done  under  the  direction  and 
with  the  consent  of  the  highway  authorities  of  said  town,) 
put  a  sluice  across  the  north  and  south  road,  at  its  inter- 
section with  the  east  and  west  road,  and  filled  up  the  ditch 
on  the  west  side  of  said  north  and  south  road,  in  front  of 
the  school-house,  and  it  was  thereafter  maintained  and  kept 
in  repair  by  the  highway  authorities  of  said  town,  the 
effect  of  which  was  to  prevent  the  water  running  down 
to  the  plaintift*'s  or  Moran  sluice  and  across  his  meadow, 
and  to  take  it  dow.n  the  south  side  of  the  east  and  west 
road  ;  and  that  the  sluice  so  put  in  as  aforesaid  remained 
there  until  June,  1869,  when  the  same  was  filled  up  hf 
the  defendant,  and  the  ditch  opened  by  him  on  the  west 
side  of  the  north  and  south  road  communicating  with 
Moran's  sluice,  which  the  defendant  then  opened;  the 
efiect  of  which  was  to  turn  the  water  back  from  the  east 
and  west  road,  and  cause  it  to  flow  down  the  west  side  of 
the  jiorth  and  south  road,  to  the  Moran  sluice.  It  was 
also  proved  that  water  running  down  on  the  south  side  of 
the  east  and  west  road  had  washed  the  same  out,  for  the 
distance  of  fifteen  rods  in  length,  and  from  four  to  eight 
feet  wide,  and  about  four  feet  deep,  and  that  this  cutting 
out  came  within  four  or  five  feet  of  the  traveled  part  of 
the  road;  that  the  banks  were  nearly  perpendiculaV ; 
and  that  at  the  time  the  defendant  filled  up  the  sluice  and 
turned  the  water  to  run  down  the  west  side  of  the  north 
and  south  road,  he  was  overseer  of  highways  for  the  road 
district  in  which  said  highways  were  situate ;  and  evidence 
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was  given  tending  to  ehbw  that  be  did  the  same  as  such 
overseer,  with  tha  work  of  the  district,  but  did  the  act 
complained  of  contrary  to  the  advice  and  direction  of  the 
commissioners  of  highways  of  the  town*  It  was  further 
proved,  that  within  a  few  days  after  the  defendant  turned 
the  water  as  above  stated,  a  severe  storm  of  rain  occurred, 
the  effect  of  which  was  to  cause  the  water  flowing  down 
on  the  west  side  of  the  north  and  south  road,  and  through 
the  Moran  sluice,  to  overflow  a  portion  of  the  plaintifi*'s 
meadow,  and  wash  away  a  considerable  portion  of  the 
highway  adjojning  the  same,  and  to  choke  and  fill  up  a 
number  of  rods  of  under-drains  upon  said  meadow,  and  to 
injure  several  tons  of  grass  which  had  been  cut  and  was 
lying  thereon.  Evidence  was  given  by  the  plaintifi*  tend- 
ing to  show  that  for  time  immemorial,  prior  to  1860,  there 
had  been  a  sluice  near  a  butternut  tree  across  said  north 
and  south  road,  about  thirty-six  rods  south  of  the  school- 
house,  which  carried  the  water  collecting  on  the  west  side 
of  that  road,  and  running  down  in  the  ditch  on  that  side 
south  of  the  sluice  across  the  highway,  to  the  east  side 
thereof,  across  defendant's  lands,  through  a  natural  depres- 
sipn  or  ravine,  marked  upon  said  map,  where  it  found  its 
way  to  the  valley  below ;  and  that  in  1860  one  Fellows, 
who  was  then  overseer  of  said  road  district,  removed  an 
embankment  placed  in  the  ditch  at  that  point,  and  which 
turned  the  water  into  the  last  mentioned  sluice,  the  effect 
of  which  was  to  cause  the  water  to  flow  past  that  sluice 
and  down  the  west  side  of  the  road  to  Moran  sluice,  and 
thence  across  his  meadow,  and  that  it  so  run  at  the  time 
the  trustees  put  the  sluice  across  the  road  in  front  of  the 
school-house.  Evidence  was  given  tending  to  show  that 
the  butternut  tree  sluice  was  closed  at  the  same  time  the 
one  in  front  of  the  school-house  was  put  in.  It  was  proved 
that  all  the  water  on  the  west  side  of  the  road  north  of  the 
upper  sluice,  and  which  was  designated  as  the  sluice  by 
the  butternut  tree,  had  for  tini»'  immemorial  run  down  on 


BUFFALO-JUNE,  1872.  189 


Moran  v.  McClearns. 


the  west  side  of  the  road,  past  the  school-house  to  the 
Moran  slaice,  thence  across  the  road  and  on  to  and  across 
the  plaintiff's  meadow,  but  not  in  quantity  sufficient  to 
injure  the  plaintiff's  land,  and  except  on  one  or  two  occa-. 
eions,  when  the  butternut  tree  sluice  was  closed,  where  it 
run  after  the  defendant  turned  it  from  the  east  and  west 
road,  down  to  the  time  when  the  trustees  of  the  school 
diBtrict  put  in  the  sluice,  as  hereibbefore  stated,  and  that 
more  water  collected  south  of  the  butternut  tree  sluice 
than  north  of  it. 

The  plaintiff  thereupon  rested  his  case,  and  the  defend- 
ant moved  for  a  nonsuit  on  the  ground  that  the  complaint 
being  in  trespass,  for  breaking  and  entering  the  plaintiff's 
close,  there  could  be  no  recovery,  as  no  breaking  or  enter- 
ing by  the  defendant  had  been  shown.  The  plaintiff 
thereupon  moved  to  amend  his  complaint,  by  making  it  to 
conform  to  the  evidence  given,  to  which  motion  the  de- 
fendant objected,  on  the  grounds:  Ist.  That  there  was  no 
power  in  the  court  to  grant  the  amendment.  2d.  That 
the  effect  of  the  proposed  amendment  was  to  change  the 
nature  of  the  action,  and  substitute  a  new  and  different 
action  from  that  before  the  justice.  The  objection  was 
overruled  and  the  amendment  allowed ;  to  which  ruling 
and  decision  the  defendant  excepted.  No  amendment  was 
in  form  made. 

On  the  part  of  the  defendant,  evidence  was  given  tend- 
ing to  show  that  the  water  collecting  on  the  west  side  of 
the  north  and  south  road,  from  above  or  south  of  the  sluice 
by  the  butternnt  tree,  had  flowed  down  on  the  west  side 
of  the  road,  past  the  school  house,  to  the  plaintiff's  sluice, 
and  thence  across  the  highway  and  the  meadow  of  the 
plaintiff,  in  the  same  manner  as  it  did  after  the  defendant 
turned  it,  as  before  stated,  for  more  than  twenty  years 
before  the  sluice  was  put  across  the  road  in  front  of  the 
school-house,  by  the  trustees  of  the  school  district  as 
iiforesaid.     Evidence  was  given  tending  to  show  that  the 
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washing  away  of  the  east  and  west  road  hj  the  water 
carrent  through  the  sluice  put  iu  by  the  trustees  of  the 
school  district  as  aforesaid,  increased  from  year  to  year 
by  the  action  of  the  water  aforesaid,  but  was  capable  of 
permanent  repair  as  aforesaid.  That  in  June,  1869,  the 
defendant  was  overseer  of  the  road  district  in  which  said 
highways  were  situate,  and  that  to  repair  said  east  and 
west  road,  and  to  prevent  its  further  washing  away,  and. to 
protect  it  from  the  action  of  said  water,  he,  as  such  over- 
seer, filled  up  the  sluice  put  in  by  said  school  district  as 
aforesaid  across  the  north  and  south  road,  and  opened  the 
ditch  on  the  west  side  of  that  road  in  front  of  the  school- 
house  as  aforesaid,  the  effect  of  which  was  to  turn  the 
water  from  running  down  the  east  and  west  road,  and 
cause  it  to  flow  down  the  west  side  of  the  north  and  south 
road  to  the  plaintiff's  sluice,  and  thence  across  his  meadow 
to  the  southeast  corner  thereof,  and  from  thence  across 
the  defendant's  meadow,  where  it  had  run  from  below  the 
butternut  tree  sluice  up  to  the  time  the  trustees  of  said 
school  district  put  in  said  sluice,  as  before  mentioned. 

Upon  the  close  of  the  evidence,  the  court  charged  and 
instructed  the  jury  as  follows:  ^^It  appears  from  the  evi- 
dence, that  about  the  first  of  July,  1869,  the  defendant, 
being  overseer  of  the  road  district,  caused  the  sewer  which 
carried  the  water  across  the  Onondaga  road  at  the  school- 
house,  and  thence  down  the  east  and  west  road,  to  be 
closed,  and  caused  the  sluice  in  front  of  the  school-house 
to  be  opened,  thus  conducting  the  water  that  found  its 
way  into  the  ditch  on  the  west  side  of  the  Onondaga  road, 
down  through  the  sluice  in  front  of  the  school-house,  and 
thence  to  the  Moran  sluice  and  upon  Mr.  Moran's  land. 
It  appears,  further,  that  shortly  after  this  was  done  there 
came  a  rain  storm,  and  the  w&ters  collecting  in  that  ditch 
flowed  down  upon  the  plaintifi*'s  land,  in  such  quantity  as 
to  flood  the  land  and  do  him  the  damage,  to  recover  for 
which  this  action  is  brought.     Whether  the  plaintiff  can  re- 
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cover,  depends  upon  the  rightfalness  of  the  defendant's  act 
in  taming  the  water  from  the  east  and  west  road  down  this 
ditch,  at  the  upper  side  of  the  Onondaga  road,  as  before 
stated.  It  appears  that  for  more  than  twenty  years  prior 
to  1861,  the  waters  finding  their  way  into  this  ditch  on  the 
upper  side  of  the  Onondaga  road,  below  the  buttemat  tree, 
passed  down  that  ditch  past  the  school-house  to  Moran's 
Bluice,  thence  upon  the  plaintiff's  land.  That  in  the  fall 
of  1861,  or  spring  of  1862,  there  was  a  sluice  constructed 
across  the  road  at  the  school-house,  which  carried  all  the 
water  above  that  point  down  the  ditch  along  the  east  and 
west  road,  where  it  had  flowed  ever  since,  until  it  was 
turned  by  the  defendant,  as  before  stated.  Inasmuch  as 
the  waters  below  the  sluice  at  the  butternut  tree  had  flowed 
through  this  ditch  past  the  school-house,  and  upon  the 
plaintifi"s  land,  for  more  than  twenty  years*  prior  to  the 
time  when  they  were  turned  down  the  east  and  west  road 
by  means  of  the  sluice  across  the  road  at  the  school-house, 
iu  1861,  it  follows  that  the  public  had  thereby  acquired 
the  right  thus  to  flow  these  waters  by  user,  and  therefore 
the  defendant  would  not  be  liable  in  this  action  if  he  had 
only  turned  these  waters,  finding  their  way  into  this  ditch 
below  the  butternut  tree  sluice,  upon  the  plaintiflf's  land. 
But  it  is  claimed  by  the  defendant  that  the  waters^  finding 
their  way  into  this  ditch  above  this  sluice  above  the  but- 
ternut tree,  had  also  been  accustomed  to  flow  down  upon 
the  plaintiff's  land  for  more  than  twenty  years  prior  to 
1861.  Witnesses  testified  that  they  knew  the  sluice  in 
childhood,  saw  the  water  running  through  it,  but  after- 
wards had  not  noticed  it  passing  through.  On  the  other 
hand,  other  witnesses  swear  this  sluice  was  kept  in  opera- 
tion down  to  the  time  of  the  construction  of  the  school- 
house  sluice  across  the  Onoddaga  road,  and  the  water  ran 
on  to  the  east  side  of  that  road  through  the  butternut  tree 
sluice.  That  is  one  question  for  you  to  decide,  whether 
those  waters  south  of  the  butternut  tree  sluice  passed  down 
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tbe  west  side  of  the  Onoodaga  road  to  the  MoraD  sluice  for 
tweaty  years  or  upwards.  If  they  had  not,  then  the  pub- 
lic had  not  acquired  the  right  to  divert  them.  As  to  those 
waters,  their  diversion  on  the  plaintiff's  land  was  wrong- 
ful. If  you  find  that  the  waters  above  the  butternut  tree 
sUiice  were  used  to  flow  upon  the  plaintiff's  land  for 
twenty  years  or  upwards,  then  that  is  an  end  of  this  action. 
If  you  find  that  the  waters  finding  their  way  into  the  ditch 
above  the  butternut  tree  had  not  flowed  there  twenty  years 
before  the  sluice  was  put  in  at  the  school-house,  then  the 
plaintiff  is  entitled  to  all  the  damages  occasioned  by  them. 
The  defendant  would  be  liable  for  all  tbe  damages  he  has 
sustained,  if  you  find  that  without  these  waters  he  would 
not  have  been  damaged  by  turning  the  other  waters." 

The  defendant,  in  due  time,  excepted  to  that  part  of] 
said  charge  commencing  with  the  sentence,  '^If  you  find 
that  the  waters  finding  their  way  into  the  ditch  above  the 
butternut  tree,"  and  ending  with  ''  would  not  have  been 
damaged  by  turning  the  other  waters."  He  also,  in  due 
time,  excepted  to  that  part  of  said  charge  which  reads  as 
follows :  **  That  is  one  question  for  you  to  decide,  whether 
these  waters  south  of  the  butternut  sluice  passed  down  the 
west  side  of  the  Onondaga  road  to  the  Moran  sluice  for 
twenty  jears  or  upwards.  If  they  did  not,  then  the  pub* 
lie  had  not  acquired  a  right  to  divert  them.  And  as  to 
these  waters,  the  diversion  of  them  on  the  plaintiff's  land 
was  wrongful." 

The  defendant  requested  the  court  to  charge  the  jury, 
*'If  the  jury  find  that  the  water  from  below  or  north  of 
the  butternut  tree  sluice  has  fiowed  down  the  west  side 
of  the  road  in  the  ditch  to  Moran's  sluice,  and  across  the 
plaintiff's  meadow  in  question,  for  more  than  twenty  years 
before  the  sluice  was  put  ill  across  the  north  and  south 
road,  in  front  of  the  school-house,  by  which  it  was  changed 
to  flow  down  the  east  and  west  road,  and  it  was  turned 
back  by  the  defendant,  acting  as  overseer  of  the  road  dis- 
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trict,  to  the  place  where  it  had  formerly  run,  in  good  faith, 
and  believing  that  to  be  the  best  way  to  repair  and  pro- 
tect the  road,  then  he  is  not  liable,  although  more  water 
might  have  come  down  the  ditch  to  the  plaintiff's  land 
by  reason  of  stopping  the  sluice  at  the  butternut  tree." 
Which  request  was  refused  by  the  said  court,  and  the  de- 
fendant excepted. 

The  jury,  by  their  verdict,  found  for  the  plaintiff  $51 
damages.  The  defendant  moved  the  court,  upon  the  min- 
utes, for  a  new  trial;  which  motion  was  denied.  And 
from  the  judgment  rendered  upon  the  verdict,  the  defend- 
ant appealed  to  this  court. 

Geo.  N.  Kennedy^  for  the  appellant 

Geo.  B.  GiUeMpiej  for  the  respondent. 

I.  Two  questions  only  were  submitted  to  this  court 
Ist.  Was  there  any  error  in  allowing  a  proposed  amend- 
ment of  the  complaint,  not  in  form  made  7  2d.  Was  there 
error  in  the  charge,  or  in  refusing  the  request  to  charge  7 

II.  Upon  the  first  question,  the  5th  subdivision  of  sec- 
tion 366  of  the  Code,  in  express  terms,  empowers  the 
county  court  to  allow  such  amendment  1st  But  such 
amendment  was  not  essential ;  for  all  forms  of  action  were 
abolished,  and  the  complaint  contained  all  facts  necessary 
to  maintain  the  action.  2d.  Quare  daumm  fregit  was  the 
ancient  form,  because  our  close  is  just  as  effectually  broken 
and  entered  by  the  defendant's  agent,  the  element  of 
wrongful  waters,  as  by  a  crowbar  or  pickaxe  applied  to 
our  gateway.     3d.  No  amendment  was  in  form  made. 

Ill  Does  the  office  of  overseer  of  highways  confer  upon 
the  defendant,  in  this  case,  rights,  powers,  immunities  from 
action,  that  an  individual  haj;h  not 7  We  answer  not; 
because,  1st  The  bill  shows  evidence,  not  controverted, 
that  the  defendant,  as  overseer,  was  directed  by  the  com- 
missioners of  highways  of  said  town  not  to  do  the  act 
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complaiDed  of.  2(1.  As  matter  of  law,  '^all  the  powere  ' 
of  overseers  mast  be  taken  to  be  subordinate  to,  and  un- 
der the  superior  control  of  the  orders  of  the  commission- 
ers, whom  they  are  bound  to  obey."  {JBarilett  v.  Oroziery 
17  John.  447.)  (a.)  This  case  is  not  reversed  or  criticised, 
but  followed  and  approved,  up  to  the  present  time,  by  the 
Court  of  Appeals.  (See  Wait's  Table  of  Cases,  p.  37.) 
Hence,  the  exceptions  referred  to  assumed  an  official  capa- 
city in  the  defendant  to  do  this  act,  which  the  bill  concedes 
did  not  exist  officially,  the  act  being  interdicted  by  the 
defendant's  superior  officers,  (i.)  But  suppose  this  was 
yet  an  open  question,  that  there  was  conflict  upon  it  in 
evidence,  then  the  request  should  have  been  qualified  by 
making  provisions  for  a  finding  whether  the  act  was  inter- 
dicted by  competent  authority.  Also,  as  to  whether  the 
act  was  reasonable,  necessary  and  not  an  abuse  of  official 
discretion,  if  not  interdicted  by  the  commissioners.  For 
a  request  to  charge  must  be  in  such  form  that  the  court 
may  charge  in  the  very  terms  of  the  request,  without  qual- 
ification. (Carpenter  v.  Sttlwell,  11  N.  T.  79.)  (e.)  The 
point  here  made,  is  not  that  the  defendant,  as  overseer, 
was  ''  not  ordered,"  as  put  in  this  case  in  60  Barb.  391 ; 
but  that  he  wa9  ordered  not  to  do  the  act  complained  of, 
by  the  commissioners  of  highways.  This  must  surely 
render  his  attempted  justification  abortive. 

rV.  As  an  officer,  aside  from  the  protest  of  the  commis* 
sioners,  he  had  no  right  to  turn  the  waters  above  the  but- 
ternut tree  sluice,  upon  us^  (Thompson  on  Highways,  152. 
Cook  on  Highways,  113.  Plummerv.  Sturtevant,  32  Maine, 
325)  Nor  can  the  defendant  excuse  himself,  by  saying 
(as  is  contemplated  by  his  request)  that  some  other  party  ' 
had  increased  the  flow  before  he  did  the  act  complained 
of.  He  cannot  thus  visit  the  sins  of  another  upon  this 
plaintiff.  (Martin  v.  Riddk,  26  Penn.  415,  note  a.) 
(a.)  A  road  must  be  worked  so  as  not  to  obstruct  the 
natural  flow  of  water,     (The  People  v.  Kingman^  24  N.  Y. 
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559,)  (b,)  CoDceding  that  there  are  many  eases  of  con- 
structing, grading,  leveling  and  repairing  highways  by 
officers  having  lawfnl  authority,  in  which  an  injury  oc- 
curs from  a  reasonable  exercise  of  such  authority,  which 
are  damnum  absqtu  injuria ;  yet  the  courts  draw  between 
tb(>&e  cases  and  this,  a  sharp,  well  defined  line  of  distinc- 
tion ;  and  we  assert  that  no  approved  case  can  be  found  in 
this  or  in  any  other  State,  or  in  England,  which  confers  upon 
the  pettiest  officer  of  a  town  immunity  from  action,  who 
diverts  from  thisir  ancient,  natural  channels  either  surface  or 
living  waters,  which  have  been  accustomed  to  flow  on  his 
own  land  from  time  immemorial,  and  casts  them  upon  his 
neighbor's  land  to  his  damage,  upon  any  pretext.  But  the 
converse  of  this  has  been  held,  in  all  countries,  almost  as 
long  as  those  channels  have  existed. 

Y.  The  defendant  as  a  private  person  has  no  such  right 
{F&ot  et  al  V.  Brandon  et  at,  4  Lans.  47.)  Nor  to  divert 
waters  which  he  has  a  right  to  turn,  if  commingled  with 
waters  he  is  not  entitled  to  divert  {Thomas  v.  Kentfon, 
1  Daltfj  132.  Bellows  v.  SackeU;  15  Barb.  97.  Bellinger  v. 
N.  Y.  G.  B.  B.,  23  N.  T.  42.  Kauffman  v.  Griemer,  26 
Penn,  407.)  Surface  water  shall  follow  natural  channels, 
the  same  as  living  water.  (Kauffman  v.  Ghiesmerj  supra. 
Miller  v.  Laubach^  47  Penn,  154.)  Therefore  this  judgment 
should  be  affirmed,  with  costs. 

By  the  Gourty  Johnson,  J.  There  was  no  error  in  the 
county  court  in  allowing  the  amendment,  to  the  extent 
that  it  was  allowed,  as  it  did  not  change  the  cause  of  ac- 
tion, or  alter  it  in  any  particular.  Trpe,  the  complaint 
before  the  justice  did,  in  terms,  charge  the  defendant  with 
breaking  and  entering  the  plaintiff's  close,  but  the  facts 
which  constituted  the  real  cause  of  action  were  stated,  and 
these  showed  that  the  injury  was  occasioned  not  by  break- 
ing and  entering,  but  by  opening  a  sluice  in  a  highway 
and  turning  the  waters  in  the  ditch  of  said  highway  upon 
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the  plaintiff's  land,  to  his  injarj.  The  allegation  of  break- 
ing aiid  entering  was  clearly,  upon  the  face  of  the  com- 
plaint, mere  surplusage,  and  there  was  no  error  committed 
in  so  amending  the  complaint  as  to  allow  the  true  cause 
of  action  therein  stated,  only,  to  remain. 

The  cause  of  action  was  plainly  what  would  have  been 
formerly  known  as  an  action  on  the  case,  and  it  was  tried 
as  such,  and  no  injury  was  done  to  the  defendant  by  the 
amendment 

The  question  at  issue,  and  which  was  tried,  was,  whether 
an  overseer  of  highways  has  the  right,  in  making  repairs 
upon  a  highway  within  his  district,  in  other  respects  suit- 
able and  proper^  to  change  a  natural  watercourse,  or  the 
natural  course  of  surface  water  drainage,  so  as  to  cast  the 
Vater  upon  the  lands  of  an  owner  abutting  upon  a  highway 
where  it  had  not  been  previously  accustomed  to  flow ;  or 
to  increase  considerably  in  volume  and  quantity,  either 
the  waters  in  a  natural  watercourse,  or  from  surface  drain- 
age, flowing  upon  such  land,  to  the  injury  of  the  owner 
thereof.  We  think  it  clear  that  the  overseer  has  no  such 
right,  and  hold  the  law  so  to  be.  This  results,  we  think, 
from  the  nature  of  the  right  of  the  public  in  a  highway. 
It  is  a  mere  right  of  passage  over  the  soil ;  and  although 
the  public  has  the  right  to  alter,  shape  and  fashion  its  road- 
way, in  such  a  manner  as  to  render  it  convenient,  safe  and 
useful  for  the  purposes  of  passage,  still,  abutting  and  ad- 
joining lands,  outside  of  the  way,  are  not  servient  estates 
to  this  right  of  way,  so  as  to  authorize  the  public,  through 
its  ofiicers,  to  change  natural  watercourses,  or  the  natural 
course  of  surface  waters  in  regard  to  such  lands,  to  the 
injury  of  the  owners,  with  impunity. 

The  public  must  construct  and  repair  their  way  with 
reference  to  the  rights  of  adjoining  owners  of  lauds.  The 
defendant,  in  his  answer,  justified  the  acts  complained  of 
upon  the  ground  that  he  was  overseer  of  the  highway,  and 
that  such  acts  were  necessary  for  the  benefit  of  the  highway. 
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The  road  was  a  north  and  south  road,  and  the  water 
flowed  northward  throagh  the  ditch  on  the  west  side. 
The  evidence  showed,  and  the  court  held,  that  in  1862 
the  public  had  acquired,  by  user,  a  prescriptive  right  to 
have  the  water  flow  through  this  ditch  from  a  point  as  far 
south  as  a  certain  butternut  tree,  and  through  the  sluice 
which  the  defendant  opened  at  the  time  in  question,  upon 
the  plaintiff's  meadow,  where  it  flowed  at  the  time  com- 
plained of.  In  1862  a  change  was  made,  by  filling  up  the 
west  ditch  at  a  point  between  the  sluice  in  question  and 
the  butternut  tree,  and  another  sluice  made  across  the 
road  at  that  point ;  which  had  the  effect  to  turn  all  the 
water  coming  from  the  south  to  that  point,  down  the  south 
ditch  of  an  east  and  west  road,  which  there  intersected  the 
north  and  south  road.  The  effect  of  this  had  been  to 
make  a  deep  gully  on  the  south  side  of  the  east  and  west 
road,  and  to  render  the  road  unsafe  and  dangerous  to  trav- 
elers. To  remedy  this  diflScplty,  and  to  prevent  further 
injury  to  the  east  and  west  road,  the  defendant,  as  over- 
seer, filled  up  the  new  sluice,  cleaned  out  the  west  ditch  on 
the  north  and  south  road,  and  restored  it  to  the  condition 
*  in  which  it  was,  at  that  place,  prior  to  1862.  He  also  re- 
opened the  sluice  which,  it. seems,  had  in  the  mean  time 
become  filled  up  or  closed,  so  that  the  water  in  the  west 
ditch  passed  through  and  upon  the  plaintiff's  land  as  it 
bad  prior  to  1862.  The  court  ruled  and  charged  the  jury, 
that  if  by  this  last  change,  the  defendant  had  only  restored 
the  west  ditch  and  the  sluice  there  re-opened,  to  the  same 
condition  in  which  they  were  prior  to  1862,  and  no  water 
passed  through  and  upon  the  plaintiff's  land,  except  what 
came  into  the  ditch  between  the  sluice  through  which  the 
water  passed  and  the  butternut  tree,  the  defendant's  acts 
were  justifiable,  and  the  action  could  not  be  maintained. 

There  was  evidence  in  the  case  tending  to-  show,  that 
prior  to  the  time  when  the  new  sluice  was  made  and  the 
water  turned  down  the  south  ditch  of  the  east  and  west  road. 
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there  was  a  slnice  just  above  and  south  of  the  butternat 
tree,  across  this  north  and  south  road,  by  means  of  which 
all  the  water  coming  through  the  west  ditch,  south  of  the 
butternut  tree,  was  carried  across  the  road,  and  down 
through  a  natural  depression  in  the  surface  of  the  land, 
upon  lands  owned  by  the  defendant;  and  that  this  sluice 
was  filled  up  about  the  time  the  ditch  was  filled  up  at  the 
intersection  of  the  east  and  west  road,  and  the  sluice  there 
made  to  carry  the  water  into  the  ditch  of  the  other  road, 
the  effect  of  which  was  to  bring  the  water  from  a  distance 
considerably  farther  south  than  the  butternut  tree,  and 
increase  the  volume  and  quantity  of  water  in  the  west 
ditch  at  the  point  of  the  intersection  of  the  east  and  west 
road  and  at  the  sluice,  by  which  the  water  was  carried  upon 
the  plaintiff's  meadow.  It  was  claimed  by  the  plaintiff, 
and  the  evidence  on  his  side  tended  to  show,  that  it  was  this 
increased  volume  and  quantity  of  water  which  occasioned 
the  injury,  and  that  but  for  this  increase,  no  injury  would 
have  happened.  These  facts  were  controverted  by  the 
defendant,  who  gave  evidence  tending  to  prove  that,  for 
more  than  twenty  years  prior  to  1862,  the  water  had 
flowed  through  the  west  ditch,  the  same  distance,  from  * 
the  south,  and  that  no  change  had  been  made  within  that 
time,  by  which  the  quantity  of  water  flowing  through  that 
ditch  had  been  increased.  These  disputed  questions  the 
court  submitted  to  the  jury,  and  charged  that  if  the  water 
from  the  same  distance  had  flowed  through  the  ditch  for 
twenty  years,  the  plaintifi'  could  not  recover ;  but  if  it  had 
not,  and  the  injury  was  occasioned  by  the  increased  vol- 
ume of  water  from  the  longer  distance,  the  plaintiff  was 
entitled  to  recover  such  damages.  The  jury  found  in  fa- 
vor of  the  plaintiff.  The  defendant's  counsel  excepted  to 
this  part  of  the  charge.  The  charge,  we  think,  was  clearly 
right.  The  defendant,  doubtless,  in  the  discharge  of  his 
official  duty  as  overseer,  had  the  right  to  make  such 
change  as  he  might,   in  the  exercise  of  his  judgment, 
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deem  neceesaiy,  not  only  by  way  of  repair  of  the  road, 
bat  by  way  of  preventing  further  injury,  provided  that  in 
80  doing,  he  did  not  interfere  with  the  rights  of  others. 

He  might,  for  this  purpose,  unquestionably  restore  the 
way  as  it  was  when  the  change  was  made  in  1S62,  and  the 
public  to  all  the  rights  they  then  had  which  had  not  be- 
come forfeited.  But  if  he  undertook  to  restore,  he  should 
have  restored  the  way  in  all  respects  to  the  condition  it 
was  in  at  and  prior  to  1862,  and  the  public  to  the  rights  it 
then  had.  He  had  no  right  to  leave  the  sluice  which 
would  carry. ofi*  water  from  the  ditch  to  his  own  land, 
cldsed,  and  open  the  sluice  which  would  carry  the  water 
that  should  rightfully  pass  to  his  own  land  upon  the  lands 
of  his  neighbor.     This  the  jury  have  found  he  has  done. 

The  court  properly  refused  to  charge  as  requested  by 
the  defendant.  The  substance  of  that  request  was,  that 
the  defendant  had  the  right  to  make  the  change  for  the 
benefit  of  the  road,  if  he  acted  in  good  faith,  even  if  it  had 
the  effect  to  throw  more  water  upon  the  plaintiff's  land 
than  had  ever  been  carried  there  before,  or  than  would 
have  gone  there  had  the  entire  way  been  restored  to  its 
former  condition.  This  proposition,  as  we  have  under^^ 
taken  to  show,  cannot  be  maintained.  It  must  be  obvious 
to  any  one,  that  an  overseer  of  highways  cannot,  by  any 
act  of  his  own,  either  confer  any  new  rights  upon  the  pub- 
lic, or  impose  any  new  burdens  upon  individuals  to  their 
injury. 

The  judgment,  we  think,  is  right^  and  should  be  affirmed. 

[FoiTBTH  Dbpabtmbht,  Obvbral  Tbrm,  at  BnfflJo,  June  4, 1872.    Johmon, 
TaleoU  and  Barker,  Jnatices.] 
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Clayton  L.  Hill  vs.  Philandbr  Pixlby,  impleaded  with 

Milo  W.  Hill  and  others. 

On  the  7th  of  August,  1856,  certain  premises  owned  by  H.  became  subject  to 
the  lien  of  a  judgment  on  that  day  docketed  against  him.  On  the  24th  of 
August,  1856,  H.  executed  to  M.  a  mortgage  on  the  same  premises,  for 
16309,  which  was  recorded  on  the  27th  of  the  same  month.  On  the  22d  of 
NoTember,  1866,  the  premises  were  sold,  upon  an  execution  issued  on  said 
judgment,  and  bid  off  by  0.  On  the  4th  of  May,  1858,  a  deed  of  the  prem- 
ises was  executed  by  the  sheriff  to  E.  G.,  the  assignee  of  the  certificate  of 
sale.  £.  G.,  on  the  1st  of  June,  1859,  conyeyed  the  premises  to  M.,  the 
mortgagee,  who  stUl  remained  the  owner  of  the  mortgage,  never  having 
taken  any  steps  to  effect  a  redemption  of  the  premises  fVom  the  sale  under 
the  prior  judgment  On  the  i20th  of  May,  1860,  M.  deeded  the  premises  to 
L.  H.  The  mortgage  was  subsequently  placed  in  the  hands  of  A.,  who 
re-transferred  it  to  M.,  and  M.  transferred  it  to  the  plaintiff.  In  proceed- 
ings by  the  creditors  of  H.,  against  him  and  L.  H.,  it  was  decreed  that  L.  H. 
held  the  title  in  trust  for  H.,  and  in  fraud  of  creditors ;  and  both  were 
ordered  to  convey  to  a  receiver.  In  an  action  to  foreclose  the  mortgage, 
the  defendant  P.  claimed  through  a  purchase  from  the  receiver,  and  stood 
upon  that  title,  claiming  that  the  mortgage  was  merged,  and  the  lien  thereof 
extinguished,  by  the  sale  under  the  prior  judgment,  and  by  the  conveyance 
of  the  premises  to  M.,  the  mortgagee. 

JEToU,  1.  That  the  effect  of  the  judgment,  and  the  failure  to  redeem,  by  the 
judgment  debtor  or  the  subsequent  incumbrancer,  was  to  transfer  the  title  to 
the  purchaser,  and  to  extinguish  all  liens  inferior  to  the  judgment. 

2.  Thai  the  purchase  of  the  premises  by  M.,  the  mortgagee,  oould  not  have 
the  effect  to  revive  his  mortgage  as  a  lien. 

8.  That  upon  this  view  of  the  case,  the  doctrine  of  merger  had  no  just  ap- 
plication ;  for  whed  M.  purchased  the  mortgaged  premises,  his  equitable 
estate  was  gone. 

4.  Btot  that,  ooneeding  that  when  M.,  the  mortgagee,  took  a  conveyance  to 
himself  of  the  fee  or  equity  of  redemption,  his  mortgage  lien  was  in  full 
force  and  effect,  unimpaired  by  the  sale  under  the  judgment,  the  same  was 
extinguished  by  being  sunk  in  the  legal  estate ;  and  could  not  be  upheld  by 
the  courts  as  a  lien. 

6.  That  the  title  acquired  by  the  defendant  under  the  deed  from  the  receiver, 
was  freed  from  the  lien  of  the  mortgage. 

When  a  lien  is  once  extinguished,  at  law,  it  cannot  be  revived  again. 

rFHIS  action  is  to  foreclose  a  mortgage,  made  and  exe- 
1   cuted  by  Milo  W.  Hill. 
Prior  to  the  7th  day  of  August,  1855,  Hill,  the  mort- 
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gagor,  owned  the  mortgaged  premises  in  fee.  On  that 
day  the  premises  became  subject  to  a  lien  of  ^1851,  bj 
virtue  of  the  recovery  and  docket  of  a  judgment  against 
Uill.  On  the  24th  day  of  August,  1855,  Hill  executed  to 
one  Luman  A.  Miller  a  mortgage  on  the  saute  premises, 
for  the  sum  of  $5304,  and  it  was  recorded  is  Erie  county 
clerk's  office  on  the  27th  of  the  same  month.  On  the  22d 
day  of  November,  1856,  the  premises  were  sold  on  an 
execution  issued  on  said  judgment,  and  bid  in  by  one 
Gibbs.  On  the  4th  day  of  May,  1858,  a  deed  of  the 
premises  was  executed,  by  the  sheriff,  to  Edwin  H.  Gibbs, 
the  assignee  of  the  certificate  of  sale.  On  the  1st  day  of 
June,  1859,  Gibbs  conveyed  the  premises  to  Miller,  the 
mortgagee,  who,  up  to  this  time,  remained  the  owner  of 
the  said  mortgage,  never  having  taken  any  steps  to  effect 
a  redemption  of  the  premises,  from  the  sale  on  said  prior 
judgment 

May  20, 1860,  Miller  deeded  the  premises  to  one  Lewis 
O.  Hill.  By  an  arrangement,  existing  between  Miller  and 
one  Austin,  this  mortgage  was  placed  in  Austin's  hands, 
who  re-transferred  it  to  Miller,  and  he  to  the  plaintiff. 
The  referee  finds  that  Miller  had  possession  of  the  mort- 
gage when  he  deeded  to  Hill.  In  proceedings  by  the 
creditors  of  Milo  W.  Hill,  against  him  and  Lewis  O.  Hill, 
it  was  decreed  that  Lewis  O.  held  the  title  in  trust  for 
Milo  W.,  and  in  fraud  of  creditors,  and  both  were  ordered 
to  convey  to  a  receiver.  The  defendant  Pixley  claims 
through  a  purchase  from  the  receiver,  and  stands  upon  that 
title,  and  claims  that  the  mortgage  sought  to  be  foreclosed 
is  merged,  and  the  lien  extinguished.  Other  facts  bearing 
upon  the  case  are  stated  in  the  opinion. 

The  referee  held  that  Pixle^^'s  title  was  discharged 
from  the  mortgage,  and  dismissed  the  plaintiff's  com- 
plaint From  the  judgment  entered  thereon  the  plaintiff 
appealed. 
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B.  Saunders,  for  the  appellant. 

James  M,  Humphrey^  for  the  respondent. 

By  the  Court,  Barkbr,  J.  The  defendant  Pixley  reeiets 
the  foreclosure  of  the  mortgage,  on  the  ground  that  it  has 
ceased  to  be  a  lien  on  the  premises.  That  the  sale  of  the 
same  on  the  judgment,  which  was  the  prior  lien,  and  the 
purchase  by  Gibbs,  who  was  a  stranger  to  the  title,  in  law 
worked  an  absolute  extinguishment  of  the  mortgage  lien. 

It  is  not  disputed  but  what  Milo  W.  Hill  owned  the  fee 
of  the  land  when  the  judgment  was  recovered,  upon  which 
the  sale  took  place,  and  that  he  remained  such  owner 
until  the  time  for  redemption  expired  after  such  sale. 

The  effect  of  the  sale  on  the  judgment  and  the  failure 
to  redeem,  by  the  judgment  debtor  or  the  subsequent  in- 
cumbrancer, was  to  transfer  the  title  to  the  purchaser  and 
to  extinguish  all  liens  inferior  to  the  judgment.  This  re- 
sult is  produced  by  the  provisions  of  the  statute,  provid- 
ing for  a  lien  on  land  by  virtue  of  a  judgment,  and  a  sale 
thereof  under  such  judgment  and  a  foreclosure  of  all  sub- 
sequent liens.  If  Gibbs,  the  purchaser,  after  receiving 
the  sheriff's  deed,  had  sold  and  conveyed  the  premises  to 
a  stranger,  no  one  would  doubt  but  what  such  purchaser 
would  have  acquired  a  perfect  title,  freed  from  this  mort- 
gage, just  as  Gibbs  held  the  same,  entirely  exempt  from 
any  lien.  The  purchase  by  Miller,  who  was  the  mortga- 
gee, could  not  have  the  effect  to  revive  his  mortgage  as  a 
lien.  No  purpose  beneficial  to  Miller  would  be  effected 
by  such  an  operation.  The  sale  being  entirely  regular, 
the  fee  of  the  judgment  debtor  and  mortgagor  was  vested 
in  him,  and  all  other  incumbrances  by  judgment  or  mort^ 
gage,iike  his  own,  were  legally  expunged  from  the  record, 
so  &r  as  this  parcel  of  land  is  concerned.  .  When  a  lien  is 
once  extinguished  in  law,  it  cannot  be  revived  again. 
{Ex  parte  Peter  Elwoodj  1  Denio,  633.    MeCammon  v.  War- 
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rallj  11  Paige,  99.  Middle  Dittrict  Bank  v.  Deyo,  6  Oowen, 
732.)  It  may  be  observed  that  when  Austin  claimed  to 
have  acquired  an  interest  in  the  mortgage,  from  Miller, 
the  record  showed  that  this  sale  had  taken  place  and  the 
time  for  redemption  had  expired.  Thus  he  had  legal,  if 
not  actual  notice,  that  this  mortgage  had  ceased  to  be  a 
lien  on  the  premises. 

It  seems  to  be  unnecessary  to  examine  and  discuss  the 
other  proposition  of  law  presented  by  the  defendant  Pix- 
ley, that  upon  the  principles  applicable  to  the  doctrine  of 
merger,  the  mortgage  lien  is  lost.  K  the  foregoing  views 
are  sound,  the  question  of  merger  has  no  just  application ; 
for  when  Miller  purchased  the  premises,  his  equitable  es- 
tate was  gone. 

But  let  it  be  conceded,  as  the  plaintiff  claims,  that  when 
Miller  took  to  himself  a  conveyance  of  the  fee,  his  mort- 
gage lien  was  in  full  force  and  effect,  wholly  unimpained 
by  the  sale ;  then  can  this  court  uphold  the  mortgage  as 
a  lien  ?  We  think  not,  upon  the  facts  expressly  found 
and  presumed  to  be  found  by  the  referee. 

A  merger,  at  law,  is  defined  by  commentators  to  be, 
'*  where  a  greater  estate  and  a  less  coincide  and  meet  in 
one  and  the  same  person,  in  one  and  the  same  right,  with- 
out any  intermediate  estate,"  then  the  lesser  estate  is  at 
once  consumed  by  the  greater,  or  in  legal  phrase,  merged, 
annihilated.  In  courts  of  law,  this  rule  is  rigidly  adhered 
to ;  it  is  invariable  and  unchangeable.  In  courts  of  equity 
the  rule  is  more  favorable,  and  the  question  depends  upon 
the  intention  and  interests  of  the  person  in  whom  the  two 
estates  unite.  It  is  a  question  of  fact,  and  to  be  tried  the 
same  as  other  issues  in  the  case.  In  this  case,  it  was 
for  the  plaintiff  to  maintain  that  it  was  not  the  intention 
of  Miller  to  suffer  a  merger  or  extinguishment  of  the 
equitable  estate.  The  referee  has  not  so  found,  aad  the 
presumption  is,  that  he  found  the  very  contrary ;  for,  in 
disposing  of  the  case,  on  the  principles  applicable  to  mer- 
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ger,  he  mast  have  so  found,  to  uphold  the  legal  conclusion. 
From  all  the  facts  and  circumstances  disclosed  by  the  tes- 
timony in  the  case,  this  court  are  of  the  opinion  that  con- 
ceding that  when  Miller  bought  the  fee  or  equity  of 
redemption,  the  mortgage  lien  was  in  existence,  the  same 
was  extinguished  by  being  sunk  in  the  legal  estate.  No 
interest  of  Miller  in  the  premises  could  be  iavored  by 
keeping  the  security  on  foot  The  dealings  between  Mil- 
ler and  A^ustin  were  not  such  as  to  evince  an  intention,  htma 
fide^  and  in  good  faith,  to  keep  this  mortgage  estate  in 
Kfe.  Austin  was  Miller's  lawyer.  The  transaction  did 
not  amount  to  a  sale  and  assignment  of  the  debt  secured 
by  the  mortgage.  At  most,  it  was  only  collateral  to  such 
.  sum  as  Miller  owed  Austin,  which  is  not  disclosed.  Austin 
held  this  mortgage  for  over  eleven  years,  n^either  he  or 
Miller  seeking  to  enforce  it,  and  after  the  title  is  vested  in 
H«vey,  Pixley's  grantor,  Austin  hands  back  the  bond  and 
mortgage  to  Miller,  and  takes  Miller's  note  for  the  sum 
he  owed  hiqi.  Austin  made  no  advance  on  the  strength 
of  the  alleged  hypothecation.  When  Miller  received 
back  the  bond  and  mortgage,  be  transferred  it  to  the 
plaintifi^  and  without  a  written  assignment  or  proving  the 
payment  of  any  consideration  for  the  same,  he  seeks  to 
enforce  it  as  a  lien.  In  the  meantime  Miller  had  sold  and 
conveyed  the  fee  to  Lewis  0.  Hill,  a  brother  of  Milo  W. 
Hill.  Such  title,  by  the  decree  of  this  court,  was  adjudged 
to  be  held  for  the  benefit  of  Milo  W.  and  in  fraud  of  his 
creditors.  Under  the  decree  of  this  court,  a  sale  was  had 
and  conveyances  made  for  the  benefit  of  such  creditors. 
Upon  that  title  the  defendant  stands,  and  he  has  it  freed 
from  this  mortgage. 
The  judgment  is  affirmed,  with  costs  of  this  appeal. 

[FouBTH  Dbpartmsvt,  Gbvbral  TebXi  at  Buffalo,  June  i,  1872.    Johmtm, 
TtOeoU  and  BarktTf  JusUcee.] 
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By  a  contract,  in  writing,  dated  March  29, 1871,  K.  of  tbe-fint  part,  f6r  the 
consideration  therein  specifled,  to  be  kept  and  performed  by  V.  of  the 
second  part,  agreed  to  sell  to  V.  certain  premises  therein  described,  for  the 
sum  of  $2000,  to  be  pud  as  follows:  |600  on  or  Ufore  ths  10th  day  of  J^ril 
ihm  next,  and  |1400  to  be  paid  in  three  equal  annoal  payments,  with  annual 
interest.  And  it  was  mntnallj  agreed  "  that  at  the  time  of  mnkm§  the  pay- 
mmt  of  ^  $im  ef  |600,  md  an  or  hrfore  the  Jk-et  day  of  Xay  negt,  the  said 
partf/  of  the  Jiret  part  ehaU  eonoey  the  above  described  premises  to  the  said 
party  of  the  second  part,  by  a  good  and  snfflcient  deed,  *  *  and  take 
back  ftx>m  sud  second  party  a  mortgage  on  sud  premises,  to  secure  the 
payment  of  the  said  sum  of  |1400,  upon  the  terms  aboTe  named  ;**  and  that 
y.  might  enter  into  immediate  possession.  V.  took  possession,  and,  on  the 
12th  of  April,  tendered  |600,  with  two  days*  interest,  to  K.,  which  he  refused 
to  accept.  On  the  17tb  V.  prepared  a  bond  and  mortgage,  and  tendered  it 
to  K. ;  and  pi-esented  a  blank  deed  for  him  to  execute.  He  refused  to 
accept  the  one,  or  execute  the  other.  In  an  action  by  the  purchaser,  for 
specific  performance, 

Meldf  1.  That  the  fair  and  reasonable  construction  of  Ifae  agreement  was,  that 
the  making  of  the  first  payment,  and  the  deliyery  of  the  deed,  were  to  be 
concurrent  acts ;  such  being  the  manifest  intention  of  the  parties. 

2.  That  inasmuch  as  the  clause  fixing  the  time  for  the  deliyery  of  the  deed 
named,  first,  the  very  day  previously  specifled  for  making  the  first  payment, 
(April  10th,)  and,  secondly,  another  day,  (**on  or  before  the  Ist  day  of  May 
next,")  in  order  to  give  certainty  to  the  contract,  and  enable  the  court  to 
determine  the  rights  of  the  parties,  under  it,  one  of  the  days  named  must  be 
regarded  as  unintentionally  inserted. 

8.  That  good  sense,  as  well  as  the  justice  of  the  case,  clearly  indicated  the  day 
last  named  as  inserted  by  mistake ;  and  that  after  making  the  first  payment 
of  $600,  the  remainder  of  the  purchase  money  was  to  be  secured  on  the 
land  by  bond  and  mortgage  bearing  interest  lh)m  that  day,  and  payable  in 
annual  installments  on  that  day. 

4.  That  the  covenant  to  pay,  and  the  covenant  to  deed,  were  dependent  obli- 
gations, and  each  was  a  condition  precedent  to  the  other.  That  the  con- 
sideration fur  the  payment  of  $600  of  the  purchase  money  was  the  delivery 
of  the  deed,  not  the  vendor's  promite  to  deliver  a  deed. 

6.  That  the  plaintiff  was  not  in  default,  in  not  paying  the  |600  on  the  10th  of 
April,  for  the  reason  that  the  defendant  did  not  have  in  readiness  his  deed,  and 
was  unwilling,  then  and  there,  to  convey  the  premises,  as  promised  in  his 
covenant. 

6.  That  neither  party  was,  either  in  law  or  equity,  in  default,  until  the  other 
offered  to  perform  his  part  of  the  agreement,  in  full.  That  both  failing  to 
perform  their  mutual  covenants  on  the  contract  day,  each  impliedly  waived 
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strict  performance  as  to  time,  and  the  agreement  remained  in  Aill  force  and 
effect 
7.  That  the  plaintiff  had  the  right  to  demand  of  this  conrt  the  aid  of  its  equity 
powers,  to  enfbrto  a  specific  performance  of  the  agreement.   And  that  he  had 
made  a  case  for  the  recovery  of  damages,  in  an  action  at  law. 

THIS  is  ay  appeal  from  a  jadgment  directing  the  specific 
performaDce  of  a  contract,  for  the  sale  of  real  estate. 
The  plaintiff  is  the  vendee,  and  the  defendant  the  vendor, 
named  in  thd  contract. 

The  cause  was  tried  at  a  special  term  held  in  Cattarau- 
gus county. 

J.  B.  Finch,  for  the  appellant. 

David  H.  Bolles,  for  the  respondent 

Bjf  the  Courtj  Barker,  J.  The  executory  contract  en- 
tered into  between  these  parties,  for  the  sale  of  the  land 
in  question,  is  as  follows: 

'^  Articles  of  agreement  made  this  29th  day  of  March, 
1871,  by  and  between  Henry  Knight,  party  of  the  first 
part,  and  George  Van  Campen,  party  of  the  second  part, 
witnesseth,  that  the  said  party  of  the  first  part,  for  the 
consideration  hereinafter  contained,  to  be  kept  and  per- 
formed by  the  said  party  of  the  second  part,  agrees  to  sell, 
and  does  hereby  sell,  unto  the  said  party  of  the  second 
part,  for  the  sum  of  two  thousand  dollars,  all  these  lands, 
(describing  them,  and  containing  twenty  acres,)  to  be  paid 
in  the  manner  following,  that  is  to  say :  Six  hundred  dol- 
lars, en  or  before  the  \Oth  day  of  April  next,  and  the  remain- 
ing sura  of  fourteen  hundred  dollars  to  be  paid  as  follows : 
in  three  equal  annual  payments,  with  annual  interest  on 
all  sums  remaining  unpaid  at  the  time  of  each  payment. 
It  being  the  option  of  the  said  party  of  the  second  part  to 
pay  the  whole  sum  remaining  unpaid  at  the  time  of  each 
payment. 
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And  it  is  mutually  agreed  by  and  between  the  parties 
hereto,  that  at  the  time  of  making  the  payment  of  the  9um  of 
9ix  hundred  doUare,  and  on  or  before  the  first  day  of  May  nexty 
the  said  party  of  the  first  part  shall  convey  the  above  described 
premises  to  the  said  party  of  the  second  part,  by  a  good 
and  sufficient  deed,  free  and  clear  of  all  incumbrances, 
with  the  usual  covenant  of  warranty,  and  take  back  from 
the  said  second  party  a  mortgage  on  said  premises  to 
secure  the  payment  of  the  said  sum  of  fourteen  hundred 
dollars,  upon  terms  above  named,  and  that  the  said  party 
of  the  second  part  may  enter  on  the  said  premises  to  make 
improvements,  or  commence  farm  labor  or  work,  at  any 
time  after  this  date." 

On  the  4th  day  of  April,  following,  the  plaintiff  went 
into  the  possession  of  the  premisejB,  and  commenced  mak- 
ing improvements,  with  his  men  and  teams.  On  the  12th 
of  April  the  plaintiff  tendered  the  first  payment  of  (600, 
with  two  days'  interest  thereon,  which  the  defendant  re- 
fused to  accept,  claiming  the  plaintiff  bad  not  paid  as  he 
agreed.  The  money  was  then  placed  in  the  hands  of  a 
third  person  subject  to  the  defendant's  order,  and  be  noti- 
fied of  the  same.  On  the  17th  the  plaintiff  prepared  a 
bond  and  mortgage  and  tendered  it  to  the  defendant,  and 
also  presented  a  blank  deed  to  the  defendant,  and  asked 
him  to  execute  the  same,  and  this  he  refused  to  do.  Then 
this  action  was  commenced. 

The  question  first  to  be  disposed  of  is,  when,  by  the 
terms  of  the  contract,  was  the  vendor  to  deliver  the  deed 
to  the  vendee.  It  seems  a  fair  and  reasonable  construc- 
tion, that  the  making  of  the  first  payment  and  the  delivery 
of  the  deed  were  to  be  concurrent  acts.  Such  was  the 
manifest  intention  of  the  parties.  The  clause  in  the  con- 
tract fixing  the  time  for  the  delivery  of  the  deed,  first 
names,  specifically,  the  very  day  previously  named  for 
making  the  first  payment.  There  is  nothing  in  the  re- 
maining part  of  the  sentence,  indicating  that  a  different 
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day  from  the  one  already  named  was  intended,  as  a  time 
within  which  the  vendor  might  deliver  the  deed,  except 
the  fact  that  another  day  is  named.  To  give  certainty  to 
this  contract,  and  enable  the  court  to  determine  the  rights 
of  the  parties  under  the  same,  one  of  these  days  named 
must  be  regarded  as  unintentionally  inserted.  The  good 
sense  of  the  thing,  as  well  as  the  justice  of  the  case,  clearly 
indicates  the  day  last  named  as  inserted  by  mistake.  After 
making  the  first  payment  of  (600,  the  remaining  portion 
of  the  purchase  money  was  to  be  secured  on  the  land,  by 
bond  and  mortgage  bearing  interest  from  that  day,  and 
payable  in  annual  installments  on  that  very  day. 

Giving  this  construction  to  the  reading  of  the  contract, 
the  remaining  question  has  a  ready  and  simple  solution. 

The  covenant  to  pay,  and  the  covenant  to  deed,  are  de- 
pendent obligations,  and  each  is  a  condition  precedent  to 
the  other.  The  consideration  for  the  payment  of  the  9600 
of  the  purchase  money,  is  the  delivery  of  the  deed,  not 
the  vendor's  promise  to  deliver  a  deed.  The  plaintiff  was 
not  in  default,  in  not  paying  $600,  on  the  10th  of  April, 
for  the  reason  that  the  defendant  did  not  have  in  readiness 
his  deed,  and  was  unwilling,  then  and  there,  to  convey  the 
premises,  as  promised  in  his  covenant.  Neither  party, 
either  in  law  or  equity,  was  in  default,  until  the  other  per- 
formed or  offered  to  perform  his  part  bf  the  agreement  in 
full.  Both  failing  to  perform  their  mutual  covenants  on 
the  contract  day,  each  impliedly  waived  strict  performance 
as  to  time,  and  the  agreement  remained  in  full  force  and 
effect  The  plaintiff^  within  two  days  thereafter,  offered 
in  all  things  to  execute  the  agreement  on  his  part,  and  de- 
manded from  the  defendant  like  action  on  his  part,  and  he 
refused.  The  plaintiff  has  not  attempted  to  stand  on  his 
own  broken  promises.  He  has  the  unquestioned  right  to 
demand  of  this  court  the  aid  of  its  equity  powers,  to  en- 
force a  specific  performance  of  the  agreement  He  has 
made  a  case  for  the  recovery  of  damages  in  an^  action  at 
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law.    (2  Pars,  on  Cont,  528, 5th  ed,    Orant  v.  JohnfOfif  1  8eld. 

247.    Leatrd  v.  Smith,  44  N.  Y.  618.    2  SmitKn  Lead.  Cos. 

14,  and  cMes  there  cited,    Q-lazebrook  v.  Woodraw,  8  T,  B.  366.) 

The  decree  appealed  from  shoald  be  affirmed^  with  costs. 

[Fourth  Dbpastmbnt,  Gshebal  Tbbx,  at  Bafiklo,  June  4,  1872.    /oAn- 
MM,  TaiuU  and  .Boritfr,  JoBtioes.] 
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A  vendor  of  chattels,  npon  the  refiual  of  the  purchaser  to  complete  the  con- 
tract, on  his  part,  by  paying  over  the  purchase  money,  has  an  election,  and 
maty  resort  to  one  of  three  remedies :  Ist.  Upon  tendering  the  property,  and 
after  giving  the  buyer  a  reasonable  time  to  accept  and  pay  for  the  property, 
the  seller  may  regard  the  contract  as  abandoned  by  the  purchaser,  he  being 
put  in  de&ult  by  his  reitisal  to  pay.  Then  the  vendor  may  sell  the  property 
as  his  own,  and  apply  the  proceeds  to  his  own  use.  And  it  is  wholly  imma- 
terial, to  the  buyer,  whether,  on  such  sale,  the  property  brings  mors  or  leSS 
than  the  oontcact  price,  or  is  sold  above  or  below  its  value.  2d.  The  seller 
may  retidn  the  possession  of  the  property,  as  his  security,  and  sue  the  pur- 
chaser for  the  contract  price.  When  such  payment  is  enforced  and  com- 
plete, the  vendee  is  entitled  to  the  possession  of  the  property.  Or,  8d.  The 
vendor  may  resell  the  property,  upon  giving  notice  to  the  vendee,  of  his 
intention  to  do  so,  and  after  applying  the  net  proceeds  towards  payment  of 
the  contract  price,  may  sue  the  purchaser  for  any  balance  that  then  remains 
unpaid.  If  more  is  realized  than  is  due  the  vendor,  he  must  account  to  the 
purchaser  for  the  surplus. 

When  a  vendor  ptirsues  the  vendee,  by  action,  to  recover  the  whole  or  a  bal- 
ance of  the  purchase  money,  he  is  acting  in  affirmance  of  the  conttaet,  and 
counts  upon  it. 

And  having  made  his  election  of  remedies,  by  bringing  such  an  action,  he  has 
no  right,  thereafter,  to  resell  the  property,  or  to  disaffirm  the  contract  and 
reclaim  the  property. 

The  remedies  given  to  a  vendor,  upon  the  refdsal  of  the  purchaser  to  take  and 
pay  for  the  property,  are  not  concurrent.  The  choice  between  them  having 
been  made,  the  others  are  gone  forever. 

THIS  action  was  tried  at  the  Cayuga  circiut  in  October^ 
1871,  before  Hon.  H.  A.  Foster,  then  one  of  the  jus- 
tices of  this  court 
Vol.  LXm.  14 
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The  cause  of  action  set  forth  in  the  complaint  was  for 
the  purchase  price  of  personal  property,  alleged  to  have 
been  sold  and  delivered^  by  the  plaintiff,  to  the  defendant — 
being  a  horse,  baggy  and  harness — at  the  price  of  (385, 
of  which  $35  was  paid  down  at  the  time  of  the  making 
of  the  contract  The  answer  denied  the  allegations  of  the 
complaint,  and  alleged  that  the  sale  was  upon  conditions 
which  had  not  been  performed. 

The  case  shows  that  the  plaintiff  was  the  owner  of  the 
property,  and  had  the  same  in  the  village  of  Auburn  on 
the  day  named  in  the  pleadings,  and  offered  to  sell  it  to 
the  defendant,  who  inspected  the  same  at  a  bam  attached 
to  a  public  house  where  the  plaintiff  was  stopping  as  a 
guest  The  parties  agreed  upon  the  price,  $385,  and 
the  defendant  paid  down  $35.  An  arrangement  was 
made  by  which  the  plaintiff  was  to  drive  the  horse,  with 
the  buggy  and  harness,  to  his  own  home,  somQ  twenty 
miles  distant,  and  get  the  horse  shod  and  deliver  the 
property  to  the  defendant,  in  Auburn,  on  the  third  day 
thereafter.  On  the  day  named,  the  plaintiff  drove  the 
horse  to  the  defendant's  stable,  and  tendered  it  to  the  de- 
fendant, and  demanded  the  balance  of  the  purchase  money. 
The  defendant  refused  to  receive  the  horse,  claiming  it 
was  not  sound,  as  bargained  for,  and  hitched  it  to  a  post 
in  the  streets  of  the  city. 

On  the  same  day  this  action  was  commenced.  After 
t))e  action  was  commenced,  and  on  the  same  day,  the  plain- 
tiff saw  the  horse,  harness  and  wagon  in  the  street,  stand- 
ing at  the  place  where  the  defendant  had  hitched  the 
horse,  the  early  part  of  the  day.  A  policeman  required 
that  the  horse  be  removed  and  cared  for.  Thereupon, 
the  plaintiff  took  the  horse,  harness  and  buggy  and  drove 
it  to  an  inn,  in  the  city,  and  had  the  horse  cared  for.  The 
next  day,  or  the  one  thereafter,  he  took  the  property  from 
the  inn  to  his  own  home,  and  had  it  in  his  possession  at  the 
time  of  the  former  trial  of  this  action  ;  and  he  so  retained  it 
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io  his  possession,  until  the  21st  of  May,  1870.  On  that 
day  he  sold  the  property  at  pnhlic  auction,  having  given 
the  defendant  a  notice  of  sach  sale,  in  writing,  of  which 
the  following  is  a  copy : 

"  To  Jambs  H.  Peacock, 

Please  take  notice  that,  on  Saturday,  the  21st  day  of 
May,  1870,  at  12  o'clock  noon,  of  that  day,  I  shall  sell  at 
public  auction,  at  my  late  residence  in  the  village  of  Mo- 
ravia, Cayuga  county,  N.  Y.,  a  certain  sorrel  mare,  single 
harness  and  covered  buggy,  in  my  possession  and  belong- 
ing to  you,  unless  you  shall  come,  on  or  before  that  time, 
and  redeem  said  property  by  paying  the  balance  of  such 
purchase  price  remaining  unpaid. 

John  V.  Wbstjall, 
Auburn,  May  13,  1870." 

At  such  sale  the  property  brought  the  sum  of  $287. 

The  plaintiff  gave  proof  tending  to  show  that#  the  con- 
tract was  completed,  on  the  day  the  negotiations  were 
opened  and  the  $35  earnest  money  paid.  The  defendant's 
counsel  then  moved  for  a  nonsuit,  on  the  grounds : 

1st  That  there  was  no  evidence  of  delivery  and  accept- 
ance of  the  property  in  question,  by  the  defendant 

2d.  That  the  plaintiff  having  afterwards  taken,  sold  and 
converted  the  property  in  question,  he  could  not  maintain 
this  action. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  case  states  that  it  was  conceded,  by  the  counsel  for 
the  respective  parties,  that  tVe  tsLCt  of  the  sale  of  the 
property  at  auction,  by  the  plaintiff,  and  the  expenses  at- 
tending its  keeping,  should  be  laid  out  of  the  case  by  the 
jury,  except  so  far  as  it  should  bear  upon  the  question 
of  whetherthe  negotiationsbetween  the  parties,  on  Monday, . 
resulted  in  an  executed  contract. 

The  court,  in  a  charge  not  excepted  to  by  the  defend- 
ant, submitted  to  the  jury  the  question,  whether  the  con- 


212  CASES  IN  THE  SUPREME  COURT. 

Westfall  V,  Peacock. 

tract  made  on  Monday,  the  day  the  negotiations  were 
had,  was  an  executed  contract,  or  not;  if  it  was,  then  the 
title  to  the  property  passed  to  the  defendant,  and  the  plain- 
tiff was  entitled  to  recover  the  balance  of  the  purchase 
money ;  if  they  found  it  was  not  an  executed  contract, 
then  the  plaintiff  could  not  recover. 

The  jury  rendered  a  verdict  for  the  plaintiff,  for  the 
sum  of  $400.60,  and  the  defendant  appealed  from  the  judg- 
ment entered  thereon. 

J.  T.  Pingreej  for  the  appellant 

Jas,  B.  CoXy  for  the  respondent. 

By  the  Court  J  Bar^br,  J.  The  verdict  of  the  jury  dis- 
poses of  the  question  whether  the  contract  of  sale  was 
made  and  completed  or  not.  The  defendant  acquiesces  in 
the  finding  of  the  jury,  as  sustained  by  the  evidence,  and 
on  this  appeal  abandons  the  first  ground  upon  which  he 
moved  for  a  nonsuit. 

The  appellant  now  relies  upon  the  proposition,  that  the 
act  of  the  plaintiff,  in  selling  the  property,  was  a  disaffirm- 
ance of  the  contract  of  sale,  and  a  reclaiming  of  the  title 
of  the  property,  and  is  conclusive  against  his  right  to  re- 
cover, in  this  or  any  other  action. 

The  rule  of  the  common  law  is,  when  the  bargain  is 
made  and  completed,  the  title  passes  to  the  purchaser, 
together  with  the  hazards  and  risks  incident  to  ownership, 
and  the  seller  may  retain  {he  possession  until  payment  is 
made,  though  the  title  is  in  the  buyer.  So  far  as  the  pur* 
chaser  is  concerned,  his  right  to  the  possession  depends 
upon  payment,  and  he  cannot  take  the  goods,  or  sue  for 
them,  until  he  performs  by  making  payment.  These  rules 
apply  to  cash  sales,  without  qualification.  (2  Kenfs  Com. 
492.  1  Par9.  on  Cont.  525.)  The  vendor,  upon  the  refusal 
of  the  vendee  to  complete  the  contract  on  his  part,  by 
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paying  over  the  purchase  money,  has  an  election,  and  may 
resort  to  one  of  three  remedies : 

1.  Upon  tendering  the  property,  and  after  giving  the 
buyer  a  reasonable  time  to  accept  the  property  and  pay  for 
the  same,  the  seller  may  regard  the  contract  as  abandoned 
by  the  purchaser,  he  being  put  in  default  by  his  refusal  to 
pay.  Then  the  seller  may  resell  the  property  as  his  own, 
and  apply  the  proceeds  to  his  own  use.  And  it  is  wholly 
immaterial  to  the  buyer  whether,  on  such  sale,  it  brings 
more  or  less  than  the  contract  price,  or  is  sold  above  or 
below  its  value.  The  vendor,  by  this  step,  abandons  all 
right  of  action,  against  the  vendee,  and  the  latter  has 
none  against  his  vendor,  even  to  recover  back  the  whole 
or  any  part  of  the  purchase  m6ney  advanced  on  the  eon* 
tract. 

2.  The  seller  may  retain  the  possession  of  the  property 
as  his  security,  and  sue  the  purchaser  for  the  contract 
price.  When  such  payment  is  enforced  and  complete,  the 
vendee  is  entitled  to  the  possession  of  the  property. 

3.  The  vendor  may  resell  the  property,  upon  giving 
notice  to  the  buyer  of  his  intention  so  to  do,  and  after 
applying  the  net  proceeds  towards  payment  of  the  con- 
tract price,  may  sue  the  purchaser  for  any  balance  that 
then  remains  unpaid.  If  more  is  realized  than  is  due  the 
seller,  he  must  account  to  the  buyer  for  the  surplus. 
{Sands  v.  Taylor^  5  John.  395.  Bement  v.  Smithy  19 
Wmd.  497.  Dm  Arts  v.  Leggett,  16  N.  T.  585.  Potten  v. 
LeBojfj  30  icL  558.  Lewis  v.  Ghrnder,  49  Barb.  606.  Sinde 
XL  Whitehmsey  7  Easty  558.)  When  the  vendor  pursues 
the  vendee  by  action,  to  recover  the  whole  or  a  balance  of 
the  purchase  money,  he  is  acting  in  affirmance  of  the  con- 
tract, and  counts  upon  the  same. 

At  the  time  of  the  commencement  of  this  action,  the 
plaintiff  had  a  cause  of  action  of  the  form  and  nature  set 
forth  in  the  complaint.  Having  made  this  election  of 
remedies,  he  had  no  right  thereafter  to  sell  the  property, 
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and  the  act  was  a  breach  of  his  duty  as  trustee  of  the 
property,  if  it  were  not  tortious.  He  is  now  liable  to  the 
defendant^  for  that  act^  in  a  proper  action.  It  is  not  neces- 
sary to  decide,  in  disposing  of  this  appeal,  whether  the 
defendant  might  not,  by  leave  of  the  court,  have,  by  an 
amended  answer,  set  up  this  sale,  and  asked  the  plaintiff 
to  account  for  the  proceeds  in  this  action.  It  does  not 
appear  that  he  made  any  such  request ;  but  from  the  bill 
of  exceptions  it  does  appear,  that  all  consideration  of  that 

view  of  the  case  was  abandoned,  on  the  trial,  by  the  de- 
fendant 

Concede  that  the  pleadings  were  such  that  the  defend* 
ant  could  urge  that  the  act  of  the  plaintiff  in  reselling  the 
property,  was  done  in  view  of  abandoning  the  contract  on 
his  part;  yet,  that  was  a  question  of  fact  to  be  passed 
upon  by  the  jury  and  not  by  the  court,  on  deciding  a  mo- 
tion for  a  nonsuit  The  attention  of  the  court  was  not 
called  to  that  question,  in  submitting  the  case  to  the  jury. 

But  the  plaintiff,  having  made  his  election  to  affirm  the 
contract  and  sue  for  the  unpaid  purchase  money,  had  no 
right  to  resell  the  property,  or  to  disaffirm  the  contract 
and  reclaim  the  property.  The  remedies  given  him  are 
'  not  concurrent.  The  choice  between  them  having  been 
made,  the  others  are  gone  forever. 

Hence  it  must  follow,  that  the  act  of  selling  the  prop- 
erty, by  the  plaintiff,  was  unauthoriEed,  and  if  pleaded, 
would  not  be  a  bar  to  a  recovery  in  this  action.  (Marri$ 
V.  Besford,  18  N.  Y.  552. 

The  judgment  appealed  from  should  be  affirmed. 

[Fourth  Dbpabtmbst,  Q^vutiii  Tsbm»  at  Biii&lo,  June  4, 1872.    Mmtm, 
Tticott  and  Btarktr^  Juatlces.] 
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A  hemaJUU  bolder  of  commercial  paper  to  which,  as  between  maker  and  payee, 
there  is  a  good  defence,  is  entitled  to  be  protected  only  to  the  extent  of  the 
Talne  which  he  has  paid.    Mulliv,  P.  J.,  dissehted. 

If  the  holder  of  snch  paper  \aA  paid  but  a  part  of  the  consideration  or  value 
of  the  property,  he  is  only  entitled  to  be  considered  as  a  bona  JUU  purchaser 
pro  UaUo. 

There  is  no  reason  for  any  distinction  between  the  case  of  a  purchaser  for 
money,  and  one  where  the  note  is  exchanged  for  property. 

In  an  action  upon  a  promissory  note,  brought  by  an  indorsee,  against  the 
maker,  the  defendant  set  up  as  a  defense,  that  the  note  was  obtained  from 
him,  by  the  payee,  by  means  of  false  and  fraudulent  representations  nmde 
on  the  sale  of  a  patent  right ;  and  gave  evidence  showing  the  fraud.  The 
plaintiff  claimed  to  be  a  bona  Jii$  holder  of  the  note,  for  value,  and  intro- 
duced evidence  tending  to  establish  that  fkct.  It  appearing,  by  the  plain- 
tiff *s  evidence,  that  the  consideration  ,he  gave  for  this  and  another  note, 
purchased  by  him  of  the  payee  at  the  same  time,  was  a  span  of  horses,  the 
defendant  offered  to  show  "  that  |he  property  traded  for  the  notes  was  not, 
at  the  time  of  the  trade,  worth  more  than  half  as  much  as  the  amount  of  the 
notes."  This  evidence  was  rejected  as  inadmissible,  and  the  plaintiff  ob- 
tained a  verdict  Hdi  that  the  evidence  ofibred  was  improperly  rejected, 
and  that  a  new  trial  was  properly  granted  by  the  special  term,  upon  that 
ground. 

Eeldf  ttUOf  that  the  evidence  Was.  admissible,  upon  the  ground  that  where  the 
question  is  as  to  whether  the  plaintiff  is  a  holder  in  good  Jkith,  all  the  cir- 
cumstances of  the  transfer,  and  the  relations  and  dealings  between  the 
parties,  are  admissible  in  evidence.  That  the  ikct  that  the  phdntiff  gave, 
in  horses,  but  fifty  cents  on  the  dollar  for  the  note  of  a  perfectly  responsible 
party,  and  within  four  days  after  the  note  was  given,  was  a  circumstance 
clearly  admissible  to  be  proved,  on  the  question  of  good  fkith. 
Eddy  further t  that  the  evidence  was  not  inadmissible  because  not  pleaded ;  the 
fact  that  the  note  was  obtained  by  fraud  having  been  proved  without  objec- 
tion, and  the  evidence  rejected  being  upon  the  issue  presented  by  the  plain- 
tiff in  reply  to  the  defense  of  fraud,  and  coming  in  by  way  of  r^oinder  to 
the  plaintiff's  reply. 

APPEAL  fix>m  an  order  setting  aside  a  verdict  rendered 
for  the  plaintiff  at  the  Orleans  connty  circuit,  and  or- 
dering a  new  trial.  > 

The  following  opinion  was  delivered  at  the  special  term, 
by  the  justice  before  wh9m  the  motion  was  made,  upon  ex- 
ceptions taken  at  the  trial : 
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Daniels,  J.  Thi«  aotion  is  on  a  promissory  note,  made 
by  the  defendant^  on  the  12th  of  July,  1869,  by  which  he 
promised  to  pay  to  Phineas  Strong,  or  bearer,  the  sum  of 
$500,  with  interest,  ia  three  months  after  the  date  thereof. 
This  note,  the  evidence  showed,  was  procured  from  the 
defendant  by  a  man  named  Fergason,  and  when  it  was 
obtained  by  him,  it  was  stated  in  the  case,  it  was  obtained 
by  Ferguson  by  fraud.  By  giving  the  effect  to  these  terms 
which  their  import  will  fully  justify,  it  must  follow  that 
Fergason  conld  not  have  recovered  upon  the  notes  against 
the  defendant,  for  as  between  them  he  was  entitled  to 
avoid  the  note  by  reason  of  the  fraud  through  which  it 
was  obtained ;  and  as  the  defendant  was  not  shown  to 
have  reoeived  anything  of  value  from  Ferguson,  and  con- 
sequently had  nothing  to  return  to  entitle  him  to  rescind, 
the  proof  of  the  fraud  alone  wad  sufficient  to  warrant  that 
result  It  appeared  upon  the  trial  that  the  plaintiff  bought 
four  notes  of  Ferguson — the  note  in  suit  and  one  against 
Finch— on  one  day,  for  which  he  gave  him  a  brown  horse 
and  brown  mare,  and  two  other  noted  on  the  following 
day,  for  which  he  gave  him  a  pair  of  bay  horses  and  run- 
ning mare.  After  the  plaintiff  had  rested  his  case,  and 
after  it  had  appeared  that  the  defendant's  note  had  been 
procured  by  fraud,  the  defendant  offered  to  prove  that  the 
property  traded  for  these  two  notes  was  not  worth  more 
than  half  as  much  as  the  amount  of  the  notes.  The 
plaintiff  objected  to  the  evidence,  and  the  court  held  it  to 
be  inadmissible ;  to  which  ruling  the  defendant  excepted. 
In  support  of  this  ruling  the  plaintiff's  counsel  claims  that 
the  terms  (these  two  notes)  included  in  the  offer  did  not 
relate  to  the  note  in  suit,  and  the  other  one  purchased 
with  it  by  the  plaintiff,  but  as  the  terms  on  which  the 
others  were  purchased  was  in  no  way  involved  in  the 
issue  on  trial,  and  they  were  notes  the  defendant  had  no 
intereat  in,  and  was  no  way  liable  on,  that  construction 
of  the  offer  cannot  properly  be  adopted,  particularly  as  no 
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8Qch  reason  was  specified  in  the  objection  to  the  admissi- 
bility of  the  evidence. 

The  terms  mentioned  must  have  been  designated  to 
refer  to  the  note  in  suit,  and  the  other  one  bought  by  the 
plaintiff  with  it  at  the  same  time,  and  in  the  same  trade ; 
and  as  so  construed,  the  offer  was  to  show  that  the  de- 
fendant's note  and  the  note  against  Finch,  bought  with  it 
by  the  plaintiff^  was  recovered  by  him  for  property  not 
worth  more  than  half  as  much  as  the  two  notes.  If  the 
note  in  suit  had  been  a  valid  obligation  in  Ferguson's 
favor  against  the  defendant,  this  evidence  would  have 
been  very  clearly  inadmissible ;  for  he  having  a  legal  right 
to  recover  the  full  face  of  the  obligation  against  the  de- 
fendant, could  have  sold  it  for  any  price  he  deemed  proper, 
or  even  given  it  away,  and  the  debtor  would  have  no  right 
to  complain  of  the  disposition  made  of  it  He  would  have 
been  liable,  in  such  a  case,  to  the  full  extent  of  his  prom- 
ise, to  any  person  acquiring  title  to  the  paper  containing 
the  evidence  of  it ;  but  that  was  not  its  character  in 
Ferguson's  hands,  ll  The  defendant  could  have  avoided 
his  liability  on  the  ground  of  the  fraud  of  the  former,  by 
means  of  which  the  note  was  obtained.  This  was  suffl- 
cient  to  prevent  him  from  transferring  any  better  right  to 
the  vendee  than  he  had  himself,  unless  the  latter  received 
it  in  good  faith,  and  for  an  actual  consideration  parted 
with  for  its  consideration.  It  is  the  parting  with  value 
under  such  circumstances  that  the  law  endeavors  to  protect 
him  for;  hence  where  there  is  a  writing,  and  for  that  rea- 
son no  possible  loss  can  occur  to  the  purchaser  by  a  failure 
to  recover  on  the  paper,  he  stands  in  no  better  relation 
than  the  person  did  from  whom  he  received  it,  and  conse- 
quently is  not  permitted  to  recover  upon  it  The  reason 
of  the  rule  would  seem  to  be  as  cogent  against  him  for  the 
amount  which  the  promised  debt  exceeds  the  amount 
paid  for  it  The  holder  held  it  under  such  circumstances 
that  it  could  only  be  rendered  a  valid  obligation  against 
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the  maker  by.  being  traosferred  by  the  holder  to  a  pur- 
chaser, advancing  value  upon  it  in  good  faith.     And  as /I 
the  value  gave  it  validity,  it  would  appear  to  follow  that 
its  validity,  acquired  from  that  source,  could  be  no  more 
extended  than  the  value  actually  received.  ]j 

This  was  held  by  the  chancellor  to  be  the  law,  in  the 
case  of  StdUcer  v.  McDondd,  (6  HiUy  93,  96.)  He  came  to 
that  conclusion  under  the  general  principles  of  equity  ap- 
plicable to  the  protection  of  b(ma  fide  purchasers,  as  well 
as  on  the  authority  of  Edward».v,  c7one«,  (7  Carr.  ^  Paynej 
633,)  where  the  holder  of  a  note  for  £iQO  was  only  per- 
mitted to  recover  against  the  maker  the  amount  paid  for 
it  to  the  indorser,  because  it  was  not  a  valid  obligation  in 
the  hands  of  the  latter  against  the  maker.  The  same 
ruling  M'^as  made  under  circumstances  presenting  this 
point,  in  the  cases  of  Simpson  v.  darkey  (2  Oromp.y  Mees.  <k 
Rose,  343 ;)  Petit/  v.  ffanmann,  (2  Sump.  ITenn,]  102 ;)  ffoU 
man  v.  Hobean,  (8  id.  127,  129  ;)  Nash  v.  Bratm,  {Ohitty  on 
Billsj  n.  X.,  p,  74,  10th  Am,  ed.)  And  in  effect  it  is  sanc- 
tioned by  Seaman  v.  J?6m,  (13  John.  52.)  Between  such 
parties,  the  consideration  of  the  paper  is  open  to  examina- 
tion and  inquiry. 

J|  The  holder  of  such  paper,  and  paper  made  for  the  ac- 
icommodatibn  of  the  holder,  can  recover  nothing  upon  it 
against  the  maker  himself,  and  he  can  place  no  other  per- 
son in  any  better  situation  in  that  respect  than  himself, 
unless  the  person  receiving  the  paper  from  him  has  so  far 
changed  his  position,  upon  its  faith,  as  to  render  the  prin- 
ciple governing  the  case  inapplicable  to  him  on  account 
of  the  injustice  it  would  otherwise  produce.  For  the  pro- 1  | 
tection  of  such  purchasers,  the  law  permits  the  original  I  \ 
holder  to  transfer  to  the  vendee  such  a  right  to  recover  |  | 
upon  the  paper  as  is  required  to  indemnify  him  against 
loss.  But  neither  the  principle  nor  the  justice  of  the  rule 
can  require  it  to  be  extended  any  farther.  K  would  be 
clearly  unjust  to  allow  the  purchaser  to  make  a  profitable 
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peculation  ont  of^aper  on  which  the  maker  can  only  be\ 

/held  liable  for  the  purpose  of  affording  him  such  a  degree 

I  of  protection  as  his  reliance  upon  the  appearance  presented 

I  by  it  may  indicate  to  be  equitably  necessary  in  order  tOj 

leave  him  from  loss.     Courts  of  equity,  from  which  the 

legal  rules  affecting  commercial  paper  in  this  respect  are 

derived,  do  not  extend  their  protection  in  iavor  of  the 

purchaser,  against  the  equities  of  others,  beyond  that  limit, 

and  no  good  reason  can  exist  for  rendering  them  more 

effective  in  a  case  like  the  present  one. 

The  plaintiff  should  recover  what  he  has  advanced  to  \ 
the  person  from  whom  he  received  the  paper  on  the  faith 
of  it,  and  he  should  recover  no  more  than  that,  because  it 
was  not  valid  in  the  hands  of  the  person  from  whom  he  , 
received  it,  against  the  defendant,  for  anything.])  For  that ' 
reason  the  evidence  offered  ought  to  have  been  received. 

It  is  not  necessary  to  consider  whether  the  evidence 
proving  the  fraud  was  properly  admissible  under  the  state 
of  the  pleadings,  for  no  objection  was  taken  upon  the 
trial.  If  any  such  objection  could  have  been  properly 
taken,  it  was  waived  by  the  omission  to  make  any  refer- 
ence to  it 

The  verdict  should  be  set  aside,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event 

HolmeM  dk  Hiompsany  for  the  appellant 

L  The  refusal  to  charge  as  requested  was  correct  No 
fraud  in  obtaining  the  note  having  been  alleged  in  the 
pleadings,  the  question  of  good  or  bad  faith  on  the  part 
of  the  plaintiff  in  purchasing  the  note  could  not  properly 
be  submitted  to  the  jury.  The  only  question  for  them  to 
pass  upon,  under  the  pleadings,  was,  1st  Did  the  defend- 
ant execute  and  deliver  the  note  in  question  7  2d.  Had 
the  plaintiff  legal  title  to  the  note  ?  (See  point  3^  a$  to 
pleadmge.)  Again ;  if  properly  raised  by  the  pleadings, 
the  refusal  to  charge  was  still  correct  for  the  following 
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reasons,  viz :  Ist  No  evidence  appears  in  the  case  war- 
ranting the  jury  to  find  such  facts  to  exist,  even  though 
the  law  was  as  claimed.  2d.  The  rule  of  law  is  not  as  the 
coansel  requested  the  court  to  charge.  The  counsel  in- 
tended,  no  doubt,  to  invoke  the  rule  once  held  in  England, 
to  wit :  ^'  That  the  title  of  the  holder  of  negotiable  paper 
would  not  be  protected  when  it  had  been  acquired  under 
circumstances  which  ought  to  have  excited  the  suspicion 
of  a  prudent  and  careful  man."  This  is  not  the  rule  now 
in  England.  The  true  rule  on  this  question  in  that 
country,  as  now  settled,  is  as  laid  down  by  Lord  Den- 
xnan,  G.  J.,  in  Goodman  v.  Harvey^  (4  Adot  <t  JEUUj  870.) 
<<  The  question  I  offered  to  submit  to  the  jury  was  whether 
the  plaintiff  had  been  guilty  of  gross  negligence  or  not. 
I  believe  that  we  are  all  of  opinion  that  gross  negligence 
only  would  not  be  a  sufficient  answer  when  the  party  has 
given  consideration  for  the  bill.  Gross  negligence  may 
be  evidence  of  mala  fides,  but  it  is  not  the  same  thing. 
We  have  shaken  off  the  last  remnants  of  the  contrary 
doctrine.  When  the  bill  has  passed  to  the  plaintiff,  with- 
out any  proof  of  bad  faith  in  him,  there  is  no  objection  to 
his  title."  The  rule,  as  above  laid  down,  has  ever  since 
been  followed  in  England.  (JTiher  v.  Rich,  10  Adol  dt 
Ellis,  784.  Raphael  v.  Bavh  of  England,  33  Eng,  Law  and 
Eq.  276.  May  v.  Chapman,  16  Mees.  ^  Wels.,  355.  Chitty 
on  BiUs,  257,  \2th  ed.)  The  same  rule  has  been  adopted  in 
this  country;  and  the  decisions  are  uniform  in  regarding 
it  as  settled  law.  {Goodman  v.  Simmonds,  20  How,  U.  S., 
343.  Hall  V.  Wilson,  16  Barb.  550 ;  30  id.  464.  Edwards 
on  Bills,  309.  Story  on  BiUs,  §  416.  Story  on  Notes,  §  282. 
Cothran  v.  Collins,  29  How.  113.  2  Parsons  on  Bills  and 
Notes.)  In  Parsons  on  Bills,  last  above  referred  to,  after 
citing  the  authorities,  the  author  says  that  the  law  is  settled 
both  in  England  and  America  as  follows :  '*  The  title  of 
such  holder  is  not  defeated  by  proof  that  he  was  negli- 
gent or  grossly  negligent  in  taking  the  note  or  bill,  and 
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that  he  omitted  to  make  inquiries  which  common  pru- 
dence would  have  dictated." 

n.  The  charge  of  the  judge  to  the  jury  was  not  erro- 
neous in  any  respect  There  was  no  evidence  given  on 
the  trial  establishing  mala  fides  in  the  plaintiff.  The  evi- 
dence did  not  show  gross,  or  slight  negligence,  or  even 
suspicious  circumstances.  The  jury  could  not  have  been 
justified  in  finding  there  was  bad  faith  on  the  part  of  the 
plaintiff,  from  the  evidence  in  the  case.  The  plaintiff  kept 
a  livery  stable  and  dealt  in  horses.  Ferguson  was  intro- 
duced to  him  by  an  acquaintance,  and  a  business  man  in 
the  village  where  they  both  resided,  who  knew  he  had 
horses  to  sell.  Ferguson  examined  the  horses  the  plain- 
tiff had  for  sale,  and  ascertained  the  price  the  plaintiff 
asked  for  them.  After  this  Ferguson  wished  to  turn  out 
notes  for  them.  The  plaintiff  was  unacquainted  with  the 
defendant  and  went  into  the  street  and  inquired  concern- 
ing his  circumstances,  and  found  him  to  be  responsible, 
returned  to  the  stable  and  agreed  to  take  the  notes  for  the 
horses.  It  was  an  ordinary  transaction,  conducted  in  the 
ordinary  manner.  At  the  time  these  notes  were  pur- 
chased, fraudulent  patent  right  notes  had  not  become  as 
notorious  as  since,  and  still  there  are  very  few  men  in  the 
different  towns  of  our  county  that  have  ever  heard  of  them. 
The  suit  by  Foster  on  a  patent  right  note,  spoken  of  in 
the  plaintiff's  evidence,  was  tried  after  the  plaintiff  pur- 
chased this  note,  at  a  circuit  held  in  Orleans  county,  and 
was  the  first  case  on  a  patent  right  note  tried  in  the 
county,  and  in  this  case  the  plaintiff  recovered  on  the 
note.  The  plaintiff  swears  that  he  had  not  heard  there 
was  trouble  about  patent  right  notes  in  Orleans  county, 
and  had  heard  nothing  about  these  notes  before  purchas- 
ing them.  On  the  question  of  mala  fides  there  was  abso- 
lutely nothing  to  go  to  the  jury,  and  the  charge  of  the 
judge  was  eminently  proper.  Justice  Daniels,  in  his 
opinion,  holds  that  the  plaintiff  is  a  bona  fide  holder  and 
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entitled  to  protection.     Again ;    the  question  was  not 
raised  by  the  pleadings,  as  stated  in  our  first  point. 

III.  The  defendant  offered  to  prove,  "  that  the  property 
traded  for  these  two  notes  was  not  worth  more  than  half 
as  much  as  the  amount  of  the  notes."  .  This  was  objected 
to,  and  by  the  court  excluded;  to  which  the  defendant 
excepted.  1.  This  was  an  action  at  law,  and  no  cliums  for 
equity  was  set  up  in  the  answer.  The  answer  was  a  spe- 
cific denial,  according  to  section  24d  of  the  Code.  The 
answer  must  contain,  first,  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaints,  controverted  by 
the  defendant,  &c. ;  second,  a  statement  of  any  new  matter 
constituting  a  defense.  The  question  then  is,  whether  the 
defense  offered  consisted  of  new  matter,  or  whether  it 
merely  disproved  any  of  the  material  allegations  of  the 
complaint.  We  say,  that  by  the  pleadings  all  evidence 
offered,  giving  effect  to  a  defense  of  fraud,  was  new  mat- 
ter, and  was  properly  rejected,  and  until  the  answer  was 
amended,  any  evidence  introduced  upon  that  subject  must 
be  regarded  as  immaterial.  And  the  plaintiff  h^d  a  right 
to  oppose  its  introduction  at  any  stage  of  the  trial.  If 
the  evidence  of  fraud,  in  this  case,  has  been  incidentally 
admitted  in  an  attempt  to  prove  that  the  defendant  never 
gave  that  particular  note,  or  had  been  admitted  otherwise, 
short  of  an  amendment  of  the  answer — ^the  plaintifi'^s  case 
would  still  have  been  unaffected — unless  the  proof  offered 
had  been  admitted  and  became  a  part  of  the  case.  The 
plaintiff  here,  for  the  first  time,  had  an  opportunity  to 
object  to  this  class  of  evidence.  In  short,  the  same  right 
that  the  plaintiff  had  to  object  to  the  whole  defense  of 
fraud,  authorizes  him  to  object  to  any  part  of  it,  or  to  any 
evidence  bearing  upon  that  question,  not  necessary  to 
sustain  the  denial  of  the  allegations  of  the  complaint 
(See  remarks  of  Jetvett,  Ch.  J.  in  FerfftLS&n^  adrnW,  v.  Fergur 
son,  2  N,  T.  360.)  Also  his  remarks  in  KeUey  v.  WeMtemj 
Id.  501,  506.)     In  the  case  of  Bailey  v.  Ryder,  (10  N.  T. 
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363,)  it  is  held  '^  that  no  decree  can  be  made  in  favor  of  a  * 
complainant  on  grounds  not  stated  in  his  bill.  Also  that 
in  proceedings  m  equity,  if  fraud  is  not  alleged  in  the 
pleadings,  no  proof  of  it  can  be  properly  received."  The 
court  further  says :  ^'  He  (the  complainant)  should  have 
amended  his  bill,  and  stated  the  facts  on  which  he  meant 
to  impeach  it  The  defendants  would  have  been  required 
to  answer  such  facts,  and  if  denied,  it  would  then  have  been 
competent  to  have  supported  the  allegations  by  proof." 
(JXting  the  ease  in  2  N,  T.  above  referred  to,)  ^See^  aho^ 
Bichtmeyer  v.  Bemaon,  (38  N.  T.  206.)  2.  Had  the  defend- 
ant alleged  fraud,  in  his  answer,  the  plaintiiF  might  have  ' 
well  supposed  that  the  question  of  his  being  a  bona  fide 
holder,  would  have  arisen,  and  he  could  have  been  called 
upon  to  meet  any  defense  consequent  to  that  defense.  As 
it  was,  the  defendant  was  taken  by  surprise,  and  without 
witnesses  to  litigate  the  value  of  the  property  he  gave  in 
exchange  for  the  note  in  suit,  as  well  as  the  note  not  in  suit. 
He  would  also  have  had  the  right  to  show,  by  witnesses, 
that  the  other  note  was  worthless.  Had  the  defendant, 
upon  a  discovery,  at  the  trial,  that  the  element  of  fraud 
was  in  the  case,  amended  his  answer,  the  plaintiff  would 
have  been  allowed  sufficient  time  to  obtain  witnesses,  and 
prepare  to  defend  the  new  issue.  He  would  also  have 
been  allowed  his  costs  of  the  circuit  3.  Justice  Daniels, 
who  decided  this  case  at  special  term,  says,  in  regard  to 
this  question  of  the  pleadings :  ^^  It  is  not  necessary  to 
consider  whether  the  evidence  proving  the  fraud  was  prop- 
erly admissible  under  the  state  of  the  pleadings,  for  no 
objection  was  taken  upon  the  trial.  If  any  such  objection 
could  have  been  properly  taken,  it  was  waived  by  the 
omission  to  make  any  reference  to  it"  'If  the  learned 
justice  referred  to  this  offer,  we  submit  that  it  was  ob- 
jected to  upon  all  grounds  that  could  have  been  specified. 
The  objection  being  general,  the  court  sustaining  the 
objection,   is  presumed   to  have    decided   upon   all  the 
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'  grounds  by  which  it  conld  have  been  excluded.  In  the 
caee  of  Btreety  v.  Wood^  (15  Barb.  105,)  the  conrt  states 
the  law  to  be  as  follows,  viz :  ^^  When  evidence  ofiered  i& 
objected  to  and  excluded,  and  neither  the  grounds  of  ob- 
jection, nor  the  object  of  the  proof  is  stated,  and  the  court 
can  see  that  a  good  objection  might  have  been  takes,  it 
will  presume  that  the  proper  objection  was  taken,  and  the 
decision  made  upon  that  ground."  It  must  be  regarded 
then,  that  the  plaintiff  objected  to  this  evidence,  on  the 
ground,  .among  other  things,  that  it  was  inadmissible 
under  the  pleadings,  and  that  the  plaintiff  by  reason  of 
not  being  notified  by  the  defendant's  answer  of  this  de-% 
fense,  was  not  prepared  to  meet  it  He  had  already  shown 
that  the  defendant  gave  the  note  in  suit,  and  that  he— the 
plaintiff-— had  the  legal  title.  When  he  had  done  this,  the 
issues  in  the  case  had  been  disposed  of,  and  everything  else 
became  and  was  entirely  immaterial  4.  The  plaintiff  be- 
ing a  bona  fide  purchaser  for  value,  and  in  good  £Etith,  was 
entitled  to  recover  against  the  maker  the  full  amount  of  the 
note ;  and  the  rule  invoked  by  the  learned  justice  at  spe- 
cial term,  has  no  application  to  this  case.  In  an  action  by 
an  indorsee  against  his  immediate  indorser,  it  is  settled 
that  the  consideration  paid  on  the  transfer,  and  interest 
thereon,  is  the  measure  of  damages,  but  the  application 
of  this  rule,  as  between  the  b(ma  fide  purchaser  and  the 
maker,  has  never  been  established  as  the  law  in  this  State, 

'  as  we  contend.  In  Stalker  v.  MeDofuMy  (6  JTttt,  93,)  the 
only  point  decided  is,  that  the  holder  of  a'note,  transferred 
as  collateral  security  for  an  antecedent  debt,  is  not  enti- 
tled to  protection  as  sl  bona  fide  holder  for  a  valuable  consid- 
eration. It  was  said  by  the  chancellor  in  that  case — not 
*^  held,"  because  no  such  question  was  before  the  court — 
that  ^*  It  has  been  uniformly  held  by  the  courts  of  equity 
in  such  cases  that  the  purchaser  who  has  obtained  the 
legal  title  as  a  mere  security  or  payment  of  a  preexisting 
debt,  without  parting  with  anything  of  value,  is  not  en- 


BUFFALO— JUNE,  1872.  225 


Huff  9.  Wagner. 


titled  to  hold  the  property  as  against  the  prior  eqaitable 
owner ;  and  if  he  has  paid  but  a  part  of  the  consideration, 
or  value  of  the  properly,  he  is  only  entitled  to  be  consid- 
ered as  %  bona  fide  purchaser  pro  tanto'.^*  By  this  language 
we  claim  the  chancellor  only  intended  to  assert  that  when 
a  note  had  been  taken,  partly  as  security  for,  or  in  pay- 
ment of,  a  preexisting  debt,  and  partly  for  cash  or  other 
valuable  consideration,  he  was  owner  only  of  that  portion 
of  the  note  for  which  he  paid  value,  and  was  not  the 
owner  as  to  the  residue,  as  against  the  true  equitable  owner 
of  the  note.  In  Branian  v.  Eea$^  (13  John.  52,)  the  point 
passed  upon  is,  that  as  between  the  indorsee  and  his  imme- 
diate indorser,  the  consideration  of  the  transfer  may  be 
inquired  into,  and  the  amount  to  be  recovered  by  the 
indorsee  against  his  immediate  indorser  is  only  the  amount 
paid,  with  interest  The  court,  in  that  case,  says :  "  If  this 
Bait  was  by  the  indorsee  against  the  maker  of  the  note,  it 
would  not  lie  in  his  mouth  to  say  the  plaintiff  purchased  it  at 
a  discount"  In  CardweU  r.  Hicks,  (l^How.  281,)  the  same 
circumstances  existed  as  in  the  case  supposed  by  Chancellor 
Walworth,  in  Stalker  v.  McDonald^  above  cited.  The  note 
had  been  turned  out  to  the  plaintiff  partly  in  payment 
and  extinguishment  of  a  preexisting  debt,  and  the  balance 
had  been  paid  in  money  by  the  purchaser.  The  court 
held  he  was  not  a  bona  fide  purchaser  for  value  as  to  so 
much  of  the  note  as  was  received  on  his  antecedent  debt, 
and  that  the  defense  of  the  maker  was  good  to  that 
amount  This  is  not  the  law  now,  at  all  events,  and  when 
made,  the  decision  was  really  placed  upon  the  ground 
that  he  was  not  owner  of  only  that  part  of  the  note  for 
which  he  had  paid  value.  In  JEdwards  v.  Jonee,  (7  Oarr. 
<t  P.  633,)  cited  by  Justice  Danisls,  the  case  was  decided 
on  the  pleadings,  and  by  the  pleadings  the  plaintiff  only 
claimed  the  amount  he  paid  for  the  note.  This  question 
was  not  discussed,  and  was  not  passed  upon  in  any  other 
manner  than  as  being  all  claimed  by  the  plaintiff  In 
Vol.  LXTTT.  15 
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Iiu88eU  V.  Ball,  (3  John.  Oh.  91,)  the  question  was,  whether  the 
maker  could  be  permitted  to  impeach  the  note  by  showing 
that  it  was  fraudulently  obtained,  and  without  showing 
that  the  indorsee  was  not  a  fair  and  bona  fide  holder  for  a 
valuable  consideration.  The  court  held,  that  in  such  case 
the  maker  is  never  permitted  to  go  into  the  real  consider- 
ation of  the  note,  unless  it  be  such  as  to  render  it  void 
by  statute,  or  unless  it  had  become  due  before  it  was  trans- 
ferred. In  GotUd  v.  Segee^  (5  Duer,  260,)  the  note  was 
transferred  partly  in  payment  of  a  precedent  debt,  and 
partly  for  money  paid  at  the  time.  The  court  says,  Duer, 
J. :  ^'  But  had  there  been  no  other  consideration  proved 
for  the  transfer  of  the  note,  than  the  payment  in  money 
that  was  made  by  Palmer,  we  are  not  to  be  understood  as 
intimating  that  the  plaintiff  would  not  be  entitled  to  re- 
cover. When,  in  cases  like  the  present,  a  parting  with 
value  is  proved,  the  amount  of  the  consideration  is  not 
otherwise  important  than  as  bearing  on  the.  question  of 
actual  or  constructive  notice."  This  authority  is  cited 
approvingly  by  Justice  Hogeboom,  in  his  opinion  in  E99ex 
Co.  Bank  v.  jBt«wK,  (29  K  T.  673.)  Park  Bank  v.  Wat- 
$ony  (42  id.  490,)  is  directly  in  point.  It  was  alleged  that 
the  note  had  been  fraudulently  diverted.  The  plaintiff 
took  the  notes  as  collateral  security  for  the  note  of  the 
holder,  for  which  he  held  other  notes  as  security,  which 
notes  he  surrendered.  One  of  the  notes  surrendered,  for 
$1180,  was  against  an  irresponsible  party.  The  counsel 
for  the  defense  requested  the  court  to  charge  that  the 
plaintiff  could  not  recover  for  any  amount  beyond  that 
which  remained  after  deducting  the  worthless  note.  The 
court  refused,  and  the  counsel  excepted.  The  Court  of 
Appeals,  Lott,  J.,  sustained  the  refusal,  and  held  that  the 
plaintiff  was  entitled  to  recover  the  full  amount  of  the 
notes.  5.  We  now  come  to  the  case  at  bar.  The  court 
will  notice  that  this  is  not  such  a  case  as  is  contemplated 
by  the  cases  heretofore  cited.    The  value  parted  with  was 
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property  consisting  of  two  horses,  a  running  mare,  a  har- 
ness and  a  carriage.  A  debt  was  created  between  Fergu- 
son and  the  plaintifi',  which  was  extinguished  at  the  same 
time.  (16  Peters,  20.)  The  plaintifi'  set  a  price  upon  his 
property,  and  made  a  special  contract  in  regard  to  the 
same.  The  question  here  then,  is,  whether  it  is  the  law 
that  special  contracts,  made  by  the  purchaser  in  good  faith, 
can  be  set  aside  and  a  jury  determine  as  to  how  much  he 
should  be  allowed  in  the  premises,  or  for  the  property  he 
has  parted  with,  and  which  cannot  be  restored.  We  submit 
that  this  is  not  the  law.  Such  a  doctrine  would,  to  a 
great  extent,  destroy  the  benefits  intended  to  be  derived 
from  the  commerce  of  negotiable  paper.  The  law  is  well 
settled  that  as  between  a  maker  and  payee,  although  there 
was  not  adequate  consideration  for  the  whole  amount 
of  the  instrumcfnt,  yet  as  it  could  not  be  readily  shown  to 
the  jury  to  what  precise  extent  the  consideration  had  failed, 
the  plaintiff  was  entitled  to  recover  the  whole.  It  is  said 
in  Chitty  on  BiUs^  76,  10  Am.  ed. :  ^'  And  it  seems  to  be 
an  established  doctrine,  that  the  partial  failure  of  consid- 
eration will  constitute  no  defense  if  the  quantum  to  be 
deducted  on  that  account  be  unliquidated^  and  not  in  the 
nature  of  a  certain  debt  or  deduction."  '^  Thus,  if  a  bill 
be  given  for  the  price  of  goods,  it  has  been  held  to  be  no 
ground  of  defense  to  a  part  that  the  price  of  goods  was 
exorbitant,'*  &c.  {See  abo  Waehbum  v.  Fieot,  3  Dev.  390.) 
If  the  payee  is  not  subjected  to  this  defense,  it  is  difficult 
to  see  why  the  bona  fide  purchaser  from  the  payee  should 
be.  The  same  reason  which  holds  good  in  the  one  case 
is  equally  good  in  the  other.  We  submit  that  the  bona 
fide  parting  with  property  for  a  note  or  bill  is  a  parting 
with  value,  sufficient  to  make  the  purchaser  a  bona  fide 
holder  to  J;he  whole  extent  of  the  bill.  6.  The  offer  em- 
braced too  much.  It  should  have  been  confined  to  the 
value  of  the  note,  and  not  to  the  nominal  amouDt  Equity 
would  call  for  the  cash  value  of  the  notes  on  the  one  side. 
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as  well  as  (he  cash  valne  of  the  property  on  the  other. 
7.  The  offer  should  have  been  confined  to  the  note  in  suit. 
The  plaintiff  could  not  be  compelled  to  litigate  questions 
arising  upon  the  other  note,  in  this  action.  To  prove  the 
offer  as  made  would  not  have  established  any  certain  £&ot 
in  regard  to  this  note. 

Oeo,  BuUardj  for  the  respondent. 

L  The  note  originated  in  fraud,  and  the  plaintiff  can- 
not recover  upon  it  unless  he  obtained  it  in  the  usual 
course  of  business,  in  good  faith,  and  for  fall  value. 
{Magee  v.  Badger^  34  N.  T.  247.  Belmont  Branch  Bank 
V.  Hoge,  35  id.  65.  ffall  v.  Wilson,  16  Barb.  548.  MiUer 
V.  Saee,  1  Burrow,  458.)  The  evidence  rejected  was  com- 
I  /petent  to  limit  the  amount  of  the  recovery,  even  if  the 
'/plaintiff  acted  in  good  faith.Vit  is  not  necessary  to  sus- 
/  tain  the  credit  or  circulation  of  negotiable  notes,  that  the 
I  plaintiff  should  be  allowed  to  speculate  in  fraud  at  the  ex- 
pense of  the  defendant.  He  is  abundantly  protected  by 
giving  him  the  value  of  what  he  innocently  advanced  on 
the  faith  of  the  paper.N  And  the  cases  hold  that  he  can 
recover  no  more.  {8wty  on  Promisiory  Notes,  §  191. 
Stalker  V.  McDonald,  6  Hill,  93.  Williams  v.  Smith,  2  id. 
301.  Cardwell  v.  Hicks,  37  Barb.  468.  Toungs  v.  Lee,  18  id. 
189;  affirmed  12  N.  Y,  552.)  Judge  Daniels  granted  a 
new  trial  upon  this  ground.  The  fact  that  a  note  against 
a  responsible  farmer,  with  less  than  three  months  to  run, 
is  offered  in  exchange  for  property  at  twice  its  value,  is 
evidence  of  some  infirmity  in  the  note.  Men  do  not  make 
such  trades,  in  the  ordinary  course  of  business.  Nor  was 
it  any  part  of  the  plaintiff's  business  to  deal  in  notes,  and 
buying  $1250  worth  of  this  kind,  of  a  perfect  stranger, 
was  not  only  an  unusual  and  extraordinary  transaction, 
but  was  entirely  outside  of  his  business.  The  evidence 
offered,  together  with  that  already  in  the  case,  would  have 
justified  the  jury  in  finding  that  the  plaintiff  did  not  get 
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the  note,  either  in  good  faith  or  in  the  ordinary  coarse  of 
trade.  (  Wiicox  v.  Howell,  44  Bath.  396.  1  Potb.  an  BUU 
and  Note$,  259). 

n.  Proof  of  fraud  in  the  note  created  a  presumption 
against  the  plaintiff,  which  .he  was  bound  to  rebut,  by 
showing  affirmatively  that  he  obtained  it  in  good  faith,  for 
full  value,  and  in  the  ordinary  course  of  trade.  The  judge 
committed  an  error  in  refusing  to  charge  in  accordance 
with  this  rule  of  law.  (2  Chreenl.  <m  Ev.%  172.  Potter  v. 
Chadeey,  16  All.  146.  5  Pick.  412.  Gatlin  v.  Hcmen, 
1  Duer,  322.    Firet  National  Bank  v.  ffr««»,  43  N.  7.  298.) 

in.  Some  defense  to  a  note  must  always  be  established 
before  the  question  of  good  £Eiith  arises,  as  the  only  object 
of  showing  good  faith  is  to  cut  off  such  defense  as  may  be 
proved.  And  a  defense  to  the  note  must,  therefore,  in  all 
cases,  become  an  element,  whenever  the  question  of  good 
faith  is  considered.  Judge  Allbn  says,  in  Hall  v.  Wilson, 
(16  Barb,  535:)  *^  Although  the  defense  of  usury  is  not 
alleged  in  the  answer,  and  cannot^  therefore,  be  relied 
upon  by  itself  as  a  defense  to  the  action,  it  may  be  alleged 
in  impeachment  of  the  good  faith  of  Bigelow ;  and  being 
established,  takes  away  all  pretense  of  the  bona  fides  of  the 
transaction."  The  evidence  of  fraud  was  received  without 
objection  on  the  trial,  and  referred  to  by  the  judge  in  his 
charge.  If  the  objection  had  then  been  raised,  it  might 
have  been  obviated  by  an  amendment  of  the  pleadings. 
{Bamee  v.  Perine,  2  Kem.  18.) 

Taloott,  J.  This  is  an  action  on  a  promissory  note 
made  by  the  defendant  and  delivered  to  one  Ferguson. 
The  defendant  claimed  that  the  note  was  obtained  from 
him  by  Ferguson,  by  means  of  false  and  fraudulent  repre^ 
sentations  made  on  the  sale  of  a  patent  right,  and  the  case 
states  that  ^*the  defendant  gave  evidence  showing  that 
Ferguson  obtained  the  note  from  him  by  fSraud."  The 
plaintiff  claimed  to  be  a  b&na  fide  holder  of  the  note  for 
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valae,  and  gave  evidence  tending  to  establish  sneh  fact. 
It  appeared,  by  the  plaintiff's  evidence,  that  the  consider- 
ation he  gave  for  this  and  another  note  purchased  by  him 
of  Ferguson,  at  the  same  time,  was  a  span  of  horses.  After 
this  evidence,  the  defendant  offered  to  show  ^^that  the 
property  traded  for  the  notes  was  not,  at  the  time  of  the 
trade,  worth  more  than  half  as  much  as  the  amount  of  the 
notes."  This  evidence,  being  objected  to  bj  the  plaintiff, 
was  held  by  the  court  to  be  inadmissible;  to  which  de- 
cision the  defendant  excepted. 

The  plaintiff  had  a  verdict,  under  the  instruction  of  the 
court,  that  he  was  a  bona  fide  holder,  and  was  entitled  to 
recover  on  the  note,  notwithstanding  the  fraud  practiced  by 
Ferguson  in  obtaining  the  note.  The  special  term  granted 
a  new  trial  upon  the  exception  to  the  ruling  as  to  the  ad- 
mission of  the  evidence,  and  upon  the  principle  that  a 
j  bona  fide  holder  of  commercial  paper,  to  which,  as  between 
'/.maker  and  payee,  there  is  a  good  defense,  is  entitled  to 
be  protected  only  to  the  extent  of  the  value  which  he  has 
paid.  This,  I  think,  is  correct.  (| The  protection  of  the 
holder  for  value  in  such  cases,  as  in  other  cases  where  the 
law  protects  bona  fide  purchasers  against  latent  claims,  is 
founded  upon  the  idea  of  protecting  such  bona  fide  pur- 
chaser for  value  against  any  possible  loss.U  And  this  is  the 
precise  reason  why  a  bona  fide  holder  of  such  paper,  which 
has  been  transferred  to  him  to  secure  an  antecedent  debt, 
cannot  recover  against  the  party  who  has  been  defrauded ; 
namely,  that  he  has  lost  nothing  by  his  reliance  upon  the 
face  of  the  paper.  J|p 

These  principles  are  discussed  and  laid  down  in  a  very 
elaborate  opinion  of  the  late  chancellor,  delivered  in  the 
court  of  errors  in  the  leading  case  of  Stalker  v.  McDonald^ 
(6  Bill^  93,)  in  which  he  expressly  holds  that  if  the  holder 
of  such  paper  has  paid  but  a  part  of  the  consideration  or 
value  of  the  property,  he  is  only  entitled  to  be  considered 
as  a  bona  fide  purchaser  pro  tanto^  and  refers  with  appro- 
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batioa  to  the  case  of  Edijoard^  v.  Jone^^  (7  Carr.  d  P.  633,) 
in  which,  in  an  action  on  a  note  for  J&IOO,  the  considera- 
tion of  which  was  impeached  by  a  plea,  the  plaintiff  replied 
that  it  was  indorsed  to  him  for  the  consideration  of  X49. 
And  he  was  only  permitted  to  recover  the  X49  advance. 

The  proposition  sought  to  be  maintained  by  the  coun- 
sel for  the  appellant  in  this  case,  namely,  that  whatever 
may  have  been  the  consideration  of  the  transfer  of  a  nego- 
tiable note,  if  it  was  a  valuable  one,  the  holder  without 
notice  of  the  invalidity  of  the  note^  may  recover  the  entire 
face  thereof,  without  reference  to  the  amount  paid  by  him 
for  it,  would  produce  most  unjust  and  startling  results. 
It  would  enable  the  holder  of  a  stolen  note  for  $1000  to 
recover  the  entire  amount  thereof  from  the  maker,  from 
whom  it  had  been  stolen,  although  the  holder  had  pur- 
chased the  same  without  notice,  for  only  $100 — a  result 
revolting  to  common  sense,  and  going  far  beyond  afford- 
ing that  protection  which  public  policy  requires  should  be 
extended  to  parties  who  purchase  negotiable  paper  for 
value.  I  see  no  reason  for  any  distinction  between  the 
case  of  a  purchaser  for  money,  and  one  where  the  note  is 
exchanged  for  property.  If  such  a  distinction  could  be 
made,  the  maker  of  the  note  could  have  no  protection. 
Such  notes  would  then  be  used  in  the  purchase  of  prop- 
erty^ as  in  this  case,  instead  of  sold  for  money.  The  pur- 
chaser is  fally  protected  against  loss  by  being  enabled  to 
recover  the  full  value  of  the  property  parted  with  on  the 
purchase. 

The  doctrine  laid  down  in  Stalker  vUUcDanald  was  also 
expressly  held  in  WtUiam$  v.  Smith,  ^  HUly  301,)  and  in 
Youngs  v.  Lee,  (18  Barb,  189 ;)  in  which  Mr.  Justice  Welles, 
delivering  the  opinion  of  the  court,  says :  ^'  It  follows  that 
the  plaintiffs  are  bona  fide  purchasers  and  holders  of  the 
note  upon  which  the  action  is  brought,  and  entitled  to 
recover  from  the  indorsers  the  amount  they  paid  for  it, 
with  interest,  and  no  more''    The  case  of  Young  v.  Lee  was 
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was  also  asaerted  in  Oardwell  v.  JETtcib,  (37  Barb.  458.)    The  f 
tnith  is,  that  in  Boch  caseerae  holder,  except  so  far  as  he/ 
has  parted  with  valae,  has  no  equity  superior  to  that  of/ 


affirmed  on  appeal     (2  Kern.  534)    The  same  principle 

has  parted  with  value,  has^no  equity  superior  to  that 
the  party  d«frauded.i  There*  is  a  remarkable  silence  on 
this  precise  point,  in  most  of  the  elementary  works  I  have 
"examined.  It  is,  however,  explicitly  laid  down  in  SUny  an 
BUUy  (§  188,)  that  where  a  bill  has  been  obtained  by  fraud, 
a  bona  fide  holder  can  only  recover  the  amount  he  has  ad- 
vanced, /rhe  English  cases,  where  a  question  of  this 
character  appears  to  have  been  presented,  appear,  generally, 
to  have  been  between  the  bona  fide  holder  and  the  accom- 
modation maker  or  indorser;  and  in  such  cases  it  has 
always  been  ruled  that  the  holder  only  recovers  the  amount 
of  his  advanced  (See  Ohitty  on  BUb^  81.  Naeh  v.  Broum, 
Id.  85,  note  1.  Wiffen  v.  Boberts^  1  Eep.  261.  Jimee  v. 
jETun^,  2  Stark.  304.  Simpson  v.  Olarke^  2  Croiwp.^  Mees.  ^ 
Base.  343.) 

I  do  not  perceive  any  reason  why  a  bona  fide  holder  for 
value  may  not  recover  the  lull  lace  of  the  note,  without 
regard  to  the  amount  he  has  advanced,  as  well  where  he 
sues  a  mere  accommodation  maker,  as  where  he  sues  one 
from  whom  the  note  has  been  obtained  by  fraud.  In  either 
case  the  amount  of  the  recovery  is  limited  to  the  amount 
advanced  by  the  holder,  because  there  was  no  sufficient 
valid  and  valuable  consideration  for  the  making  of  the 
note,  and  the  right  to  recover  at  all,  grows  out  of  the' 
advance  which  has  been  made  by  the  holder^  which  gives 
it  validity  in  his  hands  to  that  extent  I  think  the  discus- 
llions  and  opinions  in  the  English  cases  show  th«t  this 
point  has  not  been  considered  debatable,  where  the  note 
was  obtained  by  false  and  fraudulent  representations.  In- 
deed I  think  that  until  quite  recently  it  has  beeii  assumed 
at  nisi  priuSf  in  this  State,  that  a  holder  of  such  paper  for 
value,  and  without  notice,  was  entitled  to  be  protected  to 
the  extent  of  his  advances,  and  no  more.    The  point  has 


BUFFALO— JUNE,  1872.  283    ' 


Huff  tf.  Wagoer. 


been  expressly  decided  in  Eolman  v.  Hobsan,  (8  Bwnphrey^ 
\Tenn.  jB.,]  127,)  and  in Bettaruev.  MeOrary^  (8  Georgia^  114.) 

It  is  claimed,  by  the  counsel  for  the  respondent,  that  the 
case  of  the  E99ex  Cmnty  Bank  v.  BmseUy  (29  N.  Y.  673,) 
countenances  the  doctrine  maintained  by  him.  There  a 
bank  had  discounted  or  purchased  a  note  which  was 
diverted,  and  gav«  as  the  proceeds  of  the  discount,  a  part 
in  cash  and  the  balance  in  a  note  held  by  it,  made  by  one 
Brewster  and  indorsed  by  other  parties,  which  was  past 
due  and  under  protest.  The  bank  was  allowed  to  recover 
the  whole  amount  of  the  diverted  note,  on  the  ground  that 
it  was  a  bona  fide  holder  for  value,  and  upon  the  express 
ground  that  the  Brewster  note,  which  constituted  a  part 
of  the  consideration  on  the  purchase,  although  under  pro- 
test, was  worth  its  nominal  amount,  and  was  good  and 
collectable.  And  the  principle  laid  down  in  Stalker  v. 
McD&naldj  on  this  pointy  seems  to  have  been  expressly 
recognized  as  the  law.  Mr.  Justice  Hogeboom  says,  speak- 
ing of  the  plaintiffi,  (the  bank,)  ^'  they  were,  therefore,  on 
discounting  this  note,  bona  fide  holders  of  it  for  value,  at 
leoit  to  the  extent  of  the  eum  advanced  in  caeh^  on  the  discount ; 
and  to  that  extent^  at  all  eventSy  they  would  be  entitled  to  re- 
cover  m  this  actiony  *  *  *  it  becomes  necessary  to  de- 
termine whether  the  plaintiffs  are  bona  fide  holders  of  the 
note  in  suit,  in  such  a  sense  as  to  exclude  the  defense  of 
its  misapplication,  so  far  as  respects  that  part  of  the  dis- 
count which  was  appropriated  to  the  purchase  of  the 
Brewster  paper.  There  was  no  want  of  consideration  on  the 
part  of  the  plaintiff  to  the  full  amount  of  the  note  in  suitj  in 
the  transaction  in  question.  The  Brewster  note  wasj  though 
over  ducy  good  and  collectable  paper.  It  was  worth  its  nominal 
amounty  and  was  collectable  for  two  years  qfterwards.  It  was 
a  chose  in  action  which  the  plaintifis  had  a  right  to  sell  and 
transfer  to  Comstock.  To  the  full  extent  of  its  value,  it 
was  a  valuable  consideration." 

The  case  of  the  Park  Bank  v.  Watson^  (42  N.  T.  490,)  is 
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claimed  by  the  connsel  for  the  appellant  to  have  overrnled 
the.  former  cases  on  the  sabject,  and  to  have  established 
the  doctrine  for  which  he  contends.  In  that  case,  the 
Park  Bank  had  snrrendered  notes  held  as  collateral  secu- 
rity for  a  debt  due  it,  on  receiving  the  notes  in  suit,  which 
proved  to  have  been  diverted.  One  of  the  notes  surren- 
dered was  the  note  of  Thomas  Parks,  shown  on  the  trial 
to  be  irresponsible.  The  defendant' f  counsel  had  requested 
the  court  to  charge,  ^^  that  the  plaintiff  cannot  recover  for 
any  amount  beyond  that  which  remained  after  deducting 
the  Parks  note."  The  request  being  refused,  an  exception 
was  taken.  The  only  opinion  in  the  case  is  that  of  Judge 
LoTT,  who  says:  ^'The  surrender  of  those  notes,  under 
the  decision  in  Brown  v.  Leavittf  (31  N.  Y.  113,)  and  the 
cases  there  cited,  made  the  bank  a  holder  for  value,  and 
entitled  it  to  recover  the  full  amount  claimed  in  those 
actions,  without  deducting  the  amount  of  the  note  of 
Parks.'' 

The  question  in  Brown  v.  Leavitt  was  simply  whether 
the  surrender  and  delivery  up  to  the  debtor  of  an  existing 
note,  and  receiving  another  in  payment  of  it,  constituted  a 
valuable  consideration  within  the  meaning  of  the  rule 
which  protects  a  bona  fide  purchaser  for  value  against  de- 
fenses existing  between  prior  parties;  and  neither  in  that 
case,  nor  in  any  one  of  the  cases  there  cited,  was  any 
question  presented  like  that  in  the  case  at  bar ;  unless  it 
be  in  the  cases  of  Stalker  v.  McDonald^  and  Toung%  v.  Lee^ 
(jnipra^  in  which  cases  the  doctrine  laid  down  was,  as  we 
have  seen,  directly  contrary  to  the  position  of  the  appel- 
lant here.  I  have  looked  into  the  original  points  and  case, 
on  the  argument  in  the  Court  of  Appeals  of  The  Park 
Bank  v.  WaUon^  and  find  that  it  was  claimed  there  by  the 
plaintiff  that,  notwithstanding  the  evidence  touching  the 
irresponsibility  of  Parks,  the  maker  of  one  of  the  notes 
surrendered,  his  note  was  nevertheless  of  value,  and  would 
probably  have  been  paid.    It  cannot  be  affirmed  that  a 
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particalar  note  of  a  party,  shown  to  be  of  the  character 
and  in  the  position  snch  as  that  of  Parks,  is  wholly  value- 
less. Now  the  request  of  the  counsel  for  the  defendant  in 
that  case  was,  that  the  judge  charge  that  the  entire 
amount  of  the  Parks  note  must  be  deducted  from  any 
recovery.  Upon  well  settled  practice,  this  request  was  too 
broa^»>ftjbg.^teo[f  Parks  had  some  value,  and  an  excep- 
tion to  the  refusal  to  charge  as  requested  was  therefore 
unavailable,  and  the  remark  of  Justice  Lott,  which  has 
been  quoted,  so  far  as  it  is  supposed  to  countenance 
the  idea  that  the  holder  of  negotiable  paper,  in  good  faith, 
for  value,  to  which  there  is  a  defense  as  against  the  party 
from  whom  the  holder  received  it,  may  recover  the  full 
face  of  the  papery  without  regard  to  the  amount  he  has 
paid  for  it,  if  not  inadvertent,  was  at  least  unnecessary  to 
the  decision,  and  wholly  unsupported  by  the  authorities 
on  which  it  is  supposed  to  have  been  placed.  We  think, 
therefore,  that  the  evidence  rejected  was  admissible,  upon 
the  ground  taken  by  Mr.  Justice  Dakibls  in  the  opinion 
delivered  by  him  at  the  special  term. 

But  we  think  the  evidence  was  also  admissible  upon 
another  ground.  Where  the  question  is  as  to  whether  the 
plaintiff  is  a  holder  in  good  faith,  all  the  circumstances  of 
the  transfer,  and  the  relations  and  dealings  between  the 
parties  are  admissible  in  evidence. 

The  price  paid  upon  the  purchase  is  one  of  those  cir- 
cumstances, and  usually  a  most  material  one.  The  other 
evidence  in  the  case  tended  to  cast  some  suspicion  on  the 
bona  fides  of  the  plaintiff's  holding ;  and  we  think  that 
the  fact  that  the  plaintiff  gave  in  horses,  but  fifty  cents  on 
the  dollar,  for  the  note  of  a  perfectly  responsible  party, 
and  within  four  days  after  the  note  was  given,  was  a  cir- 
cumstance clearly  admissible  to  be  proved  on  the  question 
of  good  faith.  Direct  notice  cannot  usually  be  proved. 
Fraud,  or  want  of  good  faith,  is  usually  to  be  inferred 
from  circumstances. 
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The  plaintiff's  counsel  insists  tiiat  the  evidence  rejected 
was  inadmissible  because  not  pleaded.  It  was  not  requi- 
site that  it  should  be  pleaded.  The  fact  that  the  note  was 
obtained  by  fraud  from  the  defendant,  by  Ferguson,  had 
been  proved,  without  objection.  The  evidence  rejected 
was  upon  the  issue  presented  by  the  plaintiff  in  reply  to 
the  defense  of  fraud  in  obtaining  the  note,  and  came  in 
by  way  of  rejoinder  to  the  plaintiff's  reply. 

The  order,  setting  aside  the  verdict  and  granting  a  new 
trial,  should  be  affirmed. 

Johnson,  J.,  concurred. 

MuLLiN,  P.  J.  I  concur  with  my  brethren  in  the  con- 
clusion that  there  should  be  a  new  trial  in  this  case,  on 
the  ground  that  the  evidence  of  the  valup  of  the  horse 
was  competent  upon  the  question  of  the  btma  fide$  of  the 
plaintifl*'s  purchase  of  the  note.  But  until  the  case  of 
the  Park  Bank  v.  Wation  (42  N.  7.  490)  is  reversed,  I 
cannot  agree  that  the  plaintiff,  being  a  btma  fide  holder, 
was  entitled  to  recover  only  the  value  of  the  horses. 

Order  granting  a  new  trial  affirmed. 

» 

[FouBiH  Dbpabtmbvt,  Gbvbbal  Tbbk,  at  BofiUo,  June  4, 1872.    Muttm, 
MmontJid  TaleoUf  Justices.] 
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A  note,  valid  in  the  hands  of  the  holder,  is  property,  which  may  be  sold  at  any 
price. 

The  price  paid,  on  the  purchase  of  a  prpmissory  note,  may  go  to  the  Jury  on 
the  question  of  good  fiuth ;  bat  it  cannot,  as  a  matter  of  law,  be  h^  to  im- 
peach the  title  of  the  holder  who  is  otherwise  a  purchaser  in  good  fiUth,  for 
Talne,  and  without  notice. 

Where  the  maker  has  intentionally  issued  a  promissory  note  and  put  it  in  dr- 
culation  as  a  valid  note,  although  induced  to  do  so  by  the  fraud  of  the  payee, 
^d  the  same  is  purchased,  by  a  third  person  for  a  Tiilnable  consideration  and 
without  notice,  though  at  a  discount  greater  than  the  lawful  interest^  the 
latter  may  maintain  an  action  thereon  as  a  bonajide  holder. 

The  bona  JIde  holder  of  a  note  which  has  been  obtained  from  the  maker  by 
ftaud,  has  no  equity,  as  against  such  maker,  to  beg|>rotected  beyond  the 
amount  of  the  advances  h^  has  made,  upon  the  faiUi  of  the  note.  Mvl- 
Lor,  P.  J.,  dissented. 

APPEAL,  by  the  defendant^  from  a  jndgment  entered 
upon  a  verdict. 

The  action  was  brought  to  recover  the  amount  of  a 
promissory  note  made  by  the  defendant,  for  $1000,  with 
interest,  dated  May  25, 1869,  payable  seven  months  from 
date,  at  the  Union  National  Bank,  to  William  B.  Nichol- 
son, or  bearer.  The  note  was  transferred  by  the  payee, 
Nicholson,  before  maturity,  to  wit,  the  27th'  of  the  same 
month,  by  his  agent,  one  Bpeucer,  to  the  plaintiffs,  bank- 
ers and  brokers,  at  Watertown,  N.  Y. 

The  grounds  of  defense  set  up  in  the  answer  were: 
1.  That  the  note  was  fraudulent  in  its  inception,  and  with- 
out  consideration,  and  was  obtained  of  the  defendant  by 
the  payee,  Nicholson,  and  one  J.  Goodrich  Scott,  (together 
with  five  other  notes  of  a  like  amount  each,)  and  that  the 
plaintiffs  are  not  bona  fide  holders.  2.  The  note  not  hav- 
ing had  a  legal  inception,  and  being  without  consideration, 
was  negotiated  to  the  plaintiffs  at  a  usurious  rate  of  interest, 
and  is  void.  The  interest  was  at  the  rate  of  twenty-six 
per  cent  per  annum,  $900  being  the  amount  paid  by  the 
plaintiffs  for  the  note. 

The  cause  was  tried  at  the  June  circuit,  in  Jefferson 


238       CASES  IN  THE  SUPREME  COURT. 

Harger  v.  Wilson. 

county,  1871,  before  Justice  Doolittlb  and  a  jury.  The 
fraud  in  the  inception  of  the  note  was  proven.  Indeed  it 
was  not  attempted  to  be  disproved  at  the  trial.  The 
worthlessness  of  the  patent  right,  the  alleged  considera- 
tion ^f  the  note,  was  shown  by  the  testimony  of  several 
witnesses. 

At  the  close  of  the  evidence,  several  propositions  were 
submitted  to  the  court,  with  reference  to  the  law  of  the 
case,  by  the  defendant's  counsel,  which  were  overruled, 
and  an  exception  allowed.  The  jury,  under  the  direction 
of  the  court,  rendered  a  verdict  for  the  plaintiffs  for 
$1143.74,  on  wluch  judgment  was  entered,  and  from  which 
the  defendant  appeals.  » 

B.  WiMloWy  for  the  appellant 

L  The  counsel  for  the  defendant  requested  the  court  to 
hold  and  decide,  that  the  note  in  suit  ^'having  been  ob- 
tained by  the  payee  by  fraud,  when  he  transferred  it  to  the 
plaintiffs  for  9900,  it  became  usurious  and  void,  and  that 
the  plaintiffs*  purchase  of  the  note  at  that  price  prevents 
their  being  hima  fide  holders."  As  to  this  request,  the 
court  held,  ^^  that  assuming  that  the  note  was  obtained  by 
the  payee  of  the  maker,  by  the  false  pretenses  alleged,  and 
that  the  patent  right  was  worthless,  (referring  to  the  con- 
sideration of  the  note,)  its  transfer  by  him  (the  payee)  for 
$900  did  not  make  the  note  usurious  and  void,  and  that 
the  purchase  of  the  note  by  the  plaintiffs,  of  the  payee,  for 
the  $900,  did  not  prevent  their  being  b<ma  fide  holders." 
This  ruling  was  erroneous.  If  the  patent  right  for  the 
purchase  of  which  the  note  was  given,  (without  reference 
to  the  fraud  by  which  it  was  obtained,)  was  worthless,  the 
note  was  without  consideration,  and  was  void  in  the  hands 
of  the  payee.  It  had  no  more  validity  in  his  hands,  and 
payment  could  no  more  be  enforced  by  him,  than  if  it  had 
been  an  accommodation  note  of  the  maker,  or  a  note  bor- 
rowed of  the  maker  to  negotiate.    In  PaweU  v.  Waters, 
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(8  Cofven,  669,)  the  court  held,  in  approval  of  the  case  of 
Munn  V.  Commi$st<m  Company y  (15  John.  44,)  that  in  that 
caae  ''  the  question  was  held  to  be,  whether  the  holder,  at 
the  time  of  the  negotiation  of  the  note  or  bill,  had  snch  a 
right  to  it  as  to  entitle  him,  if  it  was  then  due,  to  main- 
tain an  action  upon  it  against  the  drawers  and  indorsers. 
If  he  could,  then  the  discount  of  it  at  a  higher  rate  than 
the  legal  interest,  might  be  defensible  as  a  purchase ;  but 
if  he  could  not,  then  such  discount  would  be  illegal,  as  a 
usurious  loan  of  money."  And,  in  the  same  case,  it  was 
further  held  that  a  note  made  and  indorsed  for  the  pur- 
pose of  a  fair  discount  at  bank,  if  discounted  by  another 
at  an  usurious  rate,  is  void.  The  language  of  the  court, 
at  page  687,  is  r  '^  A  note  has  no  binding  force  or  legal  in- 
ception, nor  constitutes  any  contract,  until  delivered,  and 
in  the  hands  of  a  bona  fide  holder"  It  is  not,  therefore, 
essential,  to  make  the  note  void  for  usury,  that  the  intent 
to  negotiate  it  at  a  usurious  rate  should  exist  at  the  time 
of  its  execution  or  delivery  for  the  purpose  of  negotiation. 
A  note  without  consideration,  in  the  hands  of  a  payee,  is 
without  a  legal  inception.  A  consideration  is  essential,  in 
all  cases,  to  support  the  validity  of  a  bill  or  note,  {Story  on 
Prom.  NoteSj  §  187,)  and  want  or  failure  of  consideration 
is  a  perfect  defense  to  a  note,  as  between  the  original  par- 
ties; such  a  note  is  a  nude  pact.  {Pearson  v.  Pearson^ 
7  John.  26.  Frisbee  v.  Hoffnagle^  11  John.  50.  Blade  v. 
Halstedj  7  Oowen,  322.)  The  defendant  claimed  the  right, 
at  the  trial,  to  go  to  the  jury  upon  the  question,  as  to 
whether  the  note  was  without  consideration ;  and,  as  to 
this,  the  learned  judge  ruled,  in  substance,  that  if  the  note 
was  without  consideration,  and  the  plaintifis  obtained  it  at 
a  usurious  discount,  they  could  still  recover.  If  it  was 
without  consideration,  or  had  ^the  jury  so  found,  the 
position  of  the  defendant  would  be  like  that  of  an  accom- 
modation maker  of  a  notB  for  the  benefit  of  a  payee,  which, 
if  discounted  at  a  usurious  rate  of  interest,  would  be  void 
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as  against  the  maker  for  usnry.  (2  DeniOy  621.*  Powell  v. 
Waterij  iupra.  WHUams  v.  Storm^  2  Dner^  52.  Clark  v. 
Sision,  22  N.  T.  312.  Hall  v.  Earnest,  36  £<ir&.  585,  588.) 
The  ignorance  of  the  plaintiffs  in  regard  to  the  origin  of 
the  paper,  does  not  affect  the  question,  or  change  its  char- 
acter. {Eall  V.  Ftbon,  16  Barh.  548.  Pcwell  v.  WaterMy 
BUprcL  Dowe  v.  Schuttj  2  Denio,  624  Holmei  v.  TFtZZtam*, 
10  Pai^e,  326.)  That  the  defendant  intended  to  put  his 
note  in  circulation,  and  to  give  title  to  it  to  the  payee,  did 
not  make  it  valid  in  his  hands.  If  nothing  was  pdd,  no 
title  could  be  acquired  by  the  payee,  and  hence  there  was 
no  legal  inception.  If  negotiated  by  him  upon  a  usurious 
consideration,  the  holder  or  transferee  would  take  it  sub- 
ject to-  all  the  equities  which  properly  attach  thereto,  be- 
tween the  antecedent  parties.   (Btarjf  on  Prom:  Notes^  §  190.) 

n.  The  note  was  obtained  by  fraud.  It  was,  for  the 
same  reasons  before  stated,  unavailable  in  the  hands  of 
the  payee.  If  the  infirmity  of  a  want  of  consideration  did 
not  exist,  the  fraud  would  avoid  the  note  as  between  the 
original  parties,  and*  as  to  all  subsequent  holders,  if  trans- 
ferred by  the  payee  at  a  usurious  rate  of  interest  "  A 
note  which  has  been  negotiated  by  the  maker,  and  might, 
if  at  maturity,  be  enforced  against  him  by  the  holder,  may 
be  sold  at  a  greater  discount  than  the  rate  of  seven  per 
cent  per  annum,  without  involving  the  purchaser  in  the 
penalties  of  usury ;  but  the  note  must  be  perfect  and  avail- 
able to  the  holder,  to  make  it  saleable  by  him.  The  test 
is  the  right  to  maintain  an  action  upon  it  against  the  par- 
ties to  it,  if  it  were  then  due."  {Powell  v.  Watere^  eupra. 
Hall  V.  WiUofiy  iupra.)  ^^  To  be  the  subject  of  such  sale, 
it  must  have  a  preexisting  validity.  Its  breath  of  life 
cannot  be  imparted  through  a  usurious  transaction."  {HaU 
V.  JEvereet,  eupra.) 

in.  The  plaintiffs  were  not  holders  in  good  faith ;  the 
note  did  not  have  a  legal  inceptiqu  ;  the  payee  could  not 
enforce  its  collection ;  it  was  obtained  by  the  plaintiffs  of 
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the  payee  at*  a  discount,  or  shave,  of  $100,  at  a  rate  of  \ 
interest  equal  to  twenty-six  per  cent  per  annum.  Neither  j 
the  payee,  nor  his  agent  who  conducted  the  negotiations  J 
for  the  transfer  to  the  plaintiffs,  known  to  them  to  be 
pecuniarily  responsible,  were  required  to  indorse  the  note, 
or  in  any  way  to  become  liable  for  its  payment  The' 
transfer  to  the  plaintiffs  was  not  in  the  usual  course  of 
legitimate  banking  business.  They  did  not,  under  such 
drcumstances,  become  holders  in  good  faith  for  a  full  and 
fair  consideration,  and  are  not  entitled  to  the  protectiou 
which  the  law  gives  to  an  innocent  holder  of  negotiable 
paper,  who,  before  maturity  and  for  full  value,  receives  it 
without  notice  of  any  defect  in  its  inception.  ^'  To  entitle 
the  holder  of  negotiable  securities,  which  have  been  ob* 
tained  and  put  in  circulation  fraudulently,  feloniously  or 
without  consideration  to  the  benefit  of  this  rule,  he  must 
have  become  such  holder,  in  good  faith,  for  a  full  and  £Etir 
consideration,  in  the  usual  course  of  business,  and  without 
notice  of  the  defect  or  infirmity  in  the  title.'*  (HaU  v. 
WiUon^  16  Barb.  549,  and  eases  there  cited.)  In  Boj/  v. 
Coddzngtafif  (5  John.  Ch.  54,)  the  court  remarked :  *^  I  have 
not  been  able  to  discover  a  case  in  which  the  holder  of 
negotiable  <  paper,  fraudulently  transferred  to  him,  was 
deemed  to  have  as  good  a  title,  in  law  or  equity,  as  the 
true  owner,  unless  he  received  it  not  only  without  notice, 
but  in  the  usual  course  of  business,  and  for  a  fair  aad 
valuable  consideration  given  and  allowed.'^  This  view  is 
sustained  in  Ooldemidj  Pre$*t  dee.  v.  Letm  (h.  JBank^  (12 
Barb.  410.)  In  MiUer  y.  Race,  (1  Bwr.  459,)  Lord  Mans- 
field laid  stress  upon  the  fact  that  the  holder  came  into 
possession  of  the  bill  for  a  full  and  valuable  consideration, 
as  well  as  in  the  usual  course  of  business.  This  is  the 
language  also  of  later  cases.  It  follows,  therefore,  that 
the  holder  of  negotiable  paper,  obtained  by  fraud  from  the 
maker,  must  have  given  a  full  and  valuable  consideration, 
to  be  protected.  Will  it  be  pretended  that  to  exact  a  dis- 
Vol.  LXIIL  16 
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count  of  twenty-six  per  cent  per  annum,  as  in  this  case, 
is  to  pay  a  full  and  fair  consideration  ?  The  good  faith 
of  the  plaintiffs,  as  holders  of  the  note,  is  impeached  by 
the  usurious  character  of  the  transaction  through  which 
they  acquired  title  thereto.  (RamsdeU  v.  Morgan^  16  Wend. 
574  Hall  V.  WiUon^  16  Barh.  548.  Keutgen  v.  Parks^ 
2  Sandf,  60.)  RamsdeU  v.  Morgan  was  an  advance  of 
money  at  usurious  interest,  and  the  goods  pledged.  KetU- 
gen  v.  Parks  was  not  a  sale,  but  a  pledge  of  negotiable 
securities  upon  a  loan  at  a  usurious  rate. 

IV.  The  case  of  Williams  v.  TiU,  (36  If.  7.  319,)  does 
not  apply  to  commercial  paper,  although  there  is  a  dictum 
in  the  case  seemingly  in  conflict  with  the  case  of  RamsdeU 
V.  Morgan^  (16  Wend.  574,)  before  cited ;  it  in  fact  only 
decides  that  a  usurious  agreement  cannot  be  assailed  by  a 
stranger;  that  is,  one  not  a  party  to  it,  nor  claiming  under 
the  party  injuriously  affected  by  it.  Certainly  the  maker 
of  a  promissory  note,  invalid  for  fraud,  who  is  sought  to 
be  made  liable  for  its  payment,  is  privy  to  the  contract. 
He  is  not  a  mere  stranger,  in  any  legal  sense,  to  the  act 
or  agreement  of  transfer  made  by  the  party  who  com- 
mitted the  fraud,  and  which  agreement  would  affect  him 
injuriously.  A  surety  is  a  borrower,  within  the  meaning 
of  the  statute,  and  is  entitled  to  avail  himself  of  its  pro- 
visions. (11  Wend.  329.  3  Paige,  528.  7  HiU,  393.) 
He  is  a  party  to  the  contract. 

V.  The  defendant  is  not  estopped  from  denying  the 
bona  fide  holding  of  the  plaintiffs,  by  reason  of  the  former 
suit.  To  make  the  former  suit  a  bar  to  the  defense  in 
this  action,  it  should  appear  that  the  questions  involved 
are  between  the  same  parties,  or  their  privies.  (Boti/  v. 
Broum,  4  N.  Y.  70.  Goddard  v.  Benson,  15  Abb.  Pr.  191, 
and  cases  there  cited.) 

VI.  It  was  error  to  refuse  to  instruct  the  jury  and  de- 
cide that  the  plaintiffs  could  only  recover  the  amount  they 
actually  paid  for  the  note.     {Cram  v.  Hendricks,  7  Wend. 
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569.  Mazuzan  v.  Mead^  21  Wend.  285.)  Equitably  the  de- 
fendant ia  at  most  a  mere  surety.  As  to  him  the  note  is 
a  naked  promise,  without  consideration.  The  payee  nego- 
tiated it  for  his  own  benefit  at  a  usurious  rate  of  interest. 
Had  it  been  a  valid  note,  and  had  the  payee  indorsed,  it 
and  been  sued  by  an  indorsee,  while  he  could  not  have 
wholly  defeated  a  recovery  on  the  ground  of  having  sold 
it  at  a  greater  discount  than  seven  per  cent,  a  recovery 
could  have  been  had  for  the.^um  actually  paid,  with 
interest,  and  no  more.  A  recovery  for  the  full  amount 
could  be  had  of  the  maker  in  such  case,  because  it  would 
not  lie  in  his  mouth  to  say  that  the  full  value  had  not 
been  paid  by  the  indorsee,  having  himself  received  a  full 
consideration.  The  limitation  of  the  recovery  by  the  in- 
dorsee against  the  indorser  to  the  amount  actually  paid 
with  interest  is  upon  equitable  principles,  and  upon  still 
stronger  equitable  principles  we  insist  that  the  recovery, 
if  any  can  be  had  in  this  case,  be  limited  in  like  manner. 

Moore  &  MeCartm^  for  the  respondents. 

L  The  plaintiffs  purchased  the  note  in  suit  in  the  regu- 
lar course  of  business,  without  any  knowledge  that  the 
same  had  been  obtained  of  the  maker  fraudulently,  and 
are,  therefore,  bona  fide  holders.  The  term  htma  fide  pur- 
chaser or  holder,  has  reference  to  the  standing  of  the  hol- 
der or  purchased  in  respect  to  the  original  owner ;  that  is, 
that  he  shall  be  free  from  any  privity  with  the  fraud,  by 
having  no  part  in  it  or  notice  of  it,  either  actual  or  con- 
structive, and  where  parting  with  value  is  proved,  the 
amount  of  consideration  paid  is  not  otherwise  important 
than  as  bearing  on  the  question  of  actual  or  constructive 
notice.  (0<mld  v.  Segee^  5  Duer^  260.  Williams  v.  3Vft, 
36'  N.  r.  319.  BteinhaH  v.  Boher,  34  Barb.  436.)  2.  In 
the  case  of  Bay  v.  CoddingUm^  (5  John,  Gk,  54,)  the  court 
held,  that  to  entitle  the  holder  of  negotiable  paper  fraud- 
ulently transferred,  to  recover,  he  must  receive  it  in  the 
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ordinary  coarse  of  business^  without  notice  of  the  fraad, 
and  for  a  £&ir  and  valuable  consideration  given  or  allowed, 
and  then  says :  ^'  It  is  the  credit  given  to  the  paper  and 
consideration  bona  fide  paid  on  receiving  it,  that  entitles 
the  holder  on  grounds  of  commercial  policy  to  such  extra- 
ordinary protection,  even  in  cases  of  the  most  palpable 
fraud.'*  There  is  no  pretense  in  this  case  that  the  plaintiffs 
had  any  notice  that  the  note  in  suit  was  obtained  by  fraud ; 
but,  on  the  contrary,  the  uncontradicted  evidence  in  this 
case  shows  they  purchased  this  note  in  the  ordinary  course 
of  business,  in  good  faith,  of  a  responsible  party,  and  paid 
at  the  time  of  the  purchase  a  fair  and  valuable  considera- 
tion. 3.  The  note  in  suit  was  not  what  is  known  as  ^^bank* 
able  paper,*'  it  having  seven  months  to  run  before  due, 
and  the  fact  that  the  plaintiffs  purchased  it  at  a  discount 
of  $100,  is  not  the  slightest  evidence  of  bad  faith,  as  paper 
of  this  kind  is  the  subject  of  sale  at  a  discount,  daily,  in 
every  city  and  town  in  the  country. 

n.  This  note  was  executed  and  delivered  by  the  defend- 
ant to  William  B.  Nicholson  as  an  evidence  of  an  existing 
debt,  and  for  what  he  believed  at  the  time  was  a  good  con- 
sideration, and  the  defendant  thereby  became  liable  to  pay 
it  to  any  one  purchasing  it  In  Van  Duur  v.  Sowt^  (21 
N,  F.  538,)  Judge  Denio  in  his  opinion  says :  '^The  maker 
who  by  putting  his  paper  in  circulation  has  invited  the  pub- 
lic to  receive  it  of  any  one  having  it  in  possession  with  appa- 
rent title,  and  he  is  estopped  to  urge  the  actual  defect  of 
title  against  a  bona  fide  holder."  2.  The  objecit  of  the  law 
is  to  secure  the  free  and  unembarrassed  circulation  of  ne- 
gotiable notes  and  bills  of  exchange,  and  the  principle  of 
protecting  a  bona  fide  holder  of  such  paper  who  has  paid 
value  for  it,  is  derived  from  and  based  upon  a  rule  of 
equity.     {Vallett  v.  Parker^  6  Wend.  615.) 

III.  The  transaction  in  the  purchase  of  this  note,  by  the 
plaintiffs,  of  Spencer,  was  not  usurious.  To  constitute  usury, 
there  must  be,  first,  a  loan ;  second,  an  intention  to  take 
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more  than  sevea  per  cent ;  and,  third,  the  taking  or  secnring 
a  sum  greater  than  at  and  after  the  rate  of  seven  per  cent 
per  annum.  In*  this  case  it  cannot  be  claimed  there  was 
a  loan,  but  a  sale,  and  in  all  cased  where  the  contract  is  in 
form  one  of  siale  or  exchange,  if  the  value  secured  to  the 
vendor  was  in  good  faith,  although  inadequate,  there  can 
be  no  usury,  whatever  the  price  may  be.  (The  Dry  JDoek 
Bank  v.  American  Life  In$.  and  Truvt  Go.,  3  N.  T.  344) 
The  defendant  relies  on  the  case  of  HaU  v.  WiUon,  (16 
Barb.  548,)  as  authority  that  this  transaction  was  usurious. 
Tn  that  case  there  was  no  delivery,  but  the  note  was  stolen 
froiQ  the  desk  of  the  maker  and  sold  to  a  broker  at  a 
large  discount ;  and  as  a  promissory  note  has  no  legal  in- 
ception until  it  is  delivered  to  some  one  as  an  evidence  of 
a  subsisting  debt,  the  court  held  it  had  its  inception  when 
transferred  by  the  thief  to  the  broker  at  a  discount,  and 
was  therefore  void  for  usury.  In  the  case  at  bar,  the  note 
was  delivered  by  the  defendant  to  Nicholson  as  an  evi- 
dence of  a  subsisting  debt,  and  the  courts  distinguish  be- 
tween paper  that  is  feloniously  and  that  fraudulently  put 
in  circulation.  (Saltue  v.  Everett,  20  Wend.  267.  Brawer 
V.  Peabady,  3  Kern.  126.)  2.  The  defendant  was  not  a 
party  to  the  transaction  of  the  purchase  of  the  note  by  the 
plaintifis,  and  cannot  allege  usury  to  avoid  its  payment. 
A  usurious  agreement  cannot  be  attacked  by  one  not  a 
party  to  it     (  WtUiafM  v.  7iU,  36  N.  y.  319.) 

IV.  There  is  no  force  in  the  objection  that  the  plaintiffs 
were  only  entitled  to  recover  the  amount  paid  and  interest. 
That  rule  could  only  apply,  if  at  all,  as  between  these 
plaintifis  and  Nicholson,  and  they  are  entitled  to  recover 
of  the  maker  the  amount  of  the  note  and  interest. 

y.  The  ruling  of  the  justice  at  the  circuit,  directing  the 
jury  to  find  a  verdict  for  the  plaintiffs,  for  the  amount  of 
the  note  and  interest,  was  correct  The  plaintiffs  having 
established  the  fact  that  they  were  bona  fide  holders,  that 
entitled  them  to  judgment,  and  it  would  have  been  error  to 
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have  submitted  to  the  jury  the  question  whether  the  con- 
sideration of  the  note  had  failed  or  not 

Talcott,  J.  This  was  an  action  on  a  promissory  note. 
The  defense  was  that  the  note  was  obtained  of  Wilson, 
the  maker,  by  the  fraud  of  one  Nicholson,  the  payee,  and 
one  Scott.  The  plaintiffs  claimed  to  be-  bona  fide  holders, 
without  notice,  for  value,  which  claim  has  been  sustained 
by  the  verdict ;  but  in  reaching  this  result,  two  rulings 
were  made  by  the  court  at  the  circuit,  which  were  ex- 
cepted to  and  are  now  claimed  to  have  been  erroneous. 
The  note  was  for  (1000,  with  interest.  It  was  purchased 
by  the  plaintiffs,  who  are  bankers  and  brokers,  before  ma- 
turity, for  the  sum  of  $900;  and  it  is  claimed  by  the  de- 
fendant's counsel  that  if  the  note  was  obtained  from  the 
defendant  by  fraud,  so  that  the  payee  could  not  have  recov- 
ered upon  it  from  the  maker,  then  that  the  purchase 
of  it  for  less  than  the  face  was  usurious ;  so  that  the  plain- 
tiffs cannot  be  bona  fide  holders,  but  are  in  fact  holders 
under  a  usurious  and  void  contract  Without  doubt  there 
is  some  difficulty  in  reconciling  the  language  of  some  of 
the  cases  with  the  proposition  that  the  plaintiSb  are  enti- 
tled to  recover.  It  has  been  held  that  a  note  made  for 
the  purpose  of  being  discounted,  if  taken  at  a  rate  of  dis- 
count greater  than  seven  per  cent  per  annum^  by  a  party 
having  no  notice  of  the  purpose  for  which  the  note  was 
made,  may  nevertheless  be  attacked  for  usury.  That  a 
note  made  to  be  used  in  a  certain  manner,  i.  e.,  to  be 
discounted  at  a  certain  bank,  but  diverted  and  sold  at 
a  discount  greater  than  the  legal  interest,  is  usurious. 
{Munn  V.  OommiBiion  Co,,,  15  John,  44.  Powell  v.  WaterSy 
8  Cofven,  669,  ^c.)  It  is  also  claimed  to  have  been  decided 
that  a  stolen  note  sold  to  a  party  having  no  notice  of  any 
defect  in  the  title,  if  sold  at  a  deduction  greater  than  law- 
ful interest,  is,  for  that  reason,  invalid  in  the  hands  of  the 
holder.     (Hatt  v.  Wilson,  16  Barb.  548.)    In  this  class  of 


BUFFALO— JUNE,  1872.  247 


Harger  v.  Wilson. 


cases  it  is  frequently  said,  as  in  the  cases  referred  to,  that 
the  test  is  whether  the  note  was  valid  in  the  hands  of  the 
payee  so  that  he  coald  have  maintained  an  action  upon  it, 
and  that  if  valid  in  this  sense,  it  is  valid  in  the  hands  of 
a  bona  fide  purchaser,  notwithstanding  any  defect  in  the 
title.  There  is  no  doubt,  however,  that  a  bona  fide  holder 
of  commercial  paper,  for  value,  may  recover,  notwith- 
standing any  defect  in  the  title  of  the  person  from  whom 
he  derived  it.  Even  though  such  person  may  have  ac- 
quired it  by  fraud,  theft  or  robbery.  (Story  on  Prom,  Notei, 
§§  191,  192.  Hall  V.  Wilson^  iupra.)  It  is  claimed  that  a 
holder  under  a  usurious  contract  cannot  be  a  bona  fide 
holder ;  and  that  the  purchase  for  less  than  the  amount 
purporting  to  be  due  upon  the  note  on  which  the  seller 
could  not  for  any  reason  maintain  an  action  against  the 
maker,  is  usurious. 

In  the  case  of  RamsdeU  v.  Morgan^  (16  Wend.  51 4t,)  Mr. 
Justice  Cowen  says :  ^^  There  is  a  solecism  in  the  express- 
ion, *•  a  bona  fide  purchaser  upon  usury.'  "  But  in  that  case 
the  contract  was  clearly  usurious.  The  defendant  had  not 
assumed  to  purchase  the  property,  but  had  made  an  usuri- 
ous loan  upon  the  pledge  and  security  of  the  property. 
The  case  of  Bamsdell  v.  Morgan  was  followed  in  Keutgen 
V.  Parks,  (2  Sancff.  S.  O.  60 ;)  but  in  that  case,  also,  the 
contract  was  clearly  usurious,  and  the  commercial  paper 
taken  by  the  paity  who  advanced  the  money  was  not 
purchased  by  him,  but  taken  merely  as  a  collateral  security 
for  the  loan.  Yet  even  these  cases  (Bamsdell  v.  Morgan 
and  Keutgen  v.  Parke)  are  seriously  questioned,  and  prob- 
ably intended  to  be  directly  overruled  in  Williams  v.  TUt, 
(36  N.  r.  319.)  In  the  latter  case  it  is  held  that  "the 
term  bona  fide  holder,  or  purchaser,  has  reference  to  the 
standing  of  the  holder  or  purchaser  in  respect  to  the  orig- 
inal owner ;  that  is,  he  shall  be  free  from  any  privity  with 
the  fraud  by  having  no  part  in  it  or  notice  of  it,  either  ac- 
tual or  constructive ;"  and  that  ^'  the  existence  of  usury  in 
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the  contract  between  the  fraudulent  parehaBer  and  his 
venAee,  ivho,  without  notice  of  the  fraad,  makes  adirances 
on  the  propeity,  does  Bot  aifect  the  nhttiye  rights  exist- 
ing between  him  and  the  original  owner."  This  late  case, 
decided  by  the  conit  of  last  resort,  seems  to  determine 
the  qiiestion  presented  in  this  case.  That  was  a  question, 
as  in  the  case  of  BaimdeU  w.  MargMn^  as  to  what  was  neces* 
saty  to  constitute  a  bona  fide  holder  of  personal  property 
which  bad  been  procured  from  the  original  owner  by  fraud ; 
but  the  question  is  the  same,  or  rather  the  position  of  the 
holder  of  commercial  paper,  ioma  fide  and  for  value,  is 
better  than  that  of  the  holder  of  personal  property ;  for 
such  paper  is  valid,  as  we  have  seen,  in  the  hands  of  such 
«t  holder,  i^hough  stolen  from  the  maker;  whereas,  a  pur- 
chaser of  personal  property,  however  innocent,  and  what- 
ever value  he  may  have  paid  for  it,  acquires  no  title  as 
against  the  original  owner  from  whom  it  has  been  stolen. 
The  liallacy  of  the  argument  of  the  appellant's  counsel  in 
this  case  is,  that  there  can  be  no  usury  in  the  contract 
under  which  the  plaintifis  claim  to  hold  the  note  in  suit 
To  constitute  usury  there  must  be  a  loan,  direct  or  in- 
direct, and  an  intention  to  reserve  or  take  more  than  the 
lawful  rate  of  interest  on  a  loan.  A  note  valid  in  the 
hands  of  the  holder  is  property,  which  may  be  sold  at  any 
price.  In  this-  case,  the  note  was  offered  for  sale  as  a 
chattel,  and  was  so  sold  and  purchased,  without  indorse- 
ment. There  was  no  intention,  on  the  one  side,  of  mak- 
ing a  loan,  or  on  the  other,  of  borrowing  money  to  be 
repadd.  It  may  be  said  that  this  would  be  so  in  the  case 
of  ik  note  made  for  the  purpose  of  being  discounted^  but 
discounted  at  a  greater  rate  than  lawful  interest,  by  a  party 
ignorant  of  the  true  origin  of  the  note ;  and  that  this  was 
also  the  case  in  Hall  v.  WiUcny  (eupra,)  But  in  such  oases 
the  note  had  not  been  delivered  by  the  maker  for  the  pur- 
pose of  being  put  into  circulation  as  a  note.  In  Ball  v. 
Wihcn,  the  court  say :  *^  The  mere  act  of  signing  the  paper 
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Without  a  deliyery  of  it,  as  evidence  of  a  Bubeisting 
debt,  did  not  make  it  the  note  of  the  signer."  The  same 
18  trne  of  notes  made  to  be  discounted.  And  herein  may, 
perhaps,  be  found  a  distinction  which  may  enable  the  pur- 
chaser, at  less  than  the  face,  to  recover  in  the  one  case  and 
not  in  the  other.  In  the  one  case,  the  note  has  not  been 
issued  and  put  in  circulation  as  a  valid  note.  In  cases 
like  the  one  at  bar,  the  maker  has  intentionally  issued  the 
note  and  put  it  in  circulation  as  a  vaHd  note,  although  in- 
duced to  do  so  by  the  fraud  of  the  payee.  In  support  of 
the  proposition  that  he  who  purchases  at  a  discount  greater 
than  lawful  interest,  a  note  which  has  been  obtained  from 
the  maker  by  fraud,  cannot  be  a  bona  fide  holder,  refer- 
ence is  made  to  the  language  of  the  opinions  in  many  cases, 
to  the  effect  that,  in  order  to  be  a  bona  fide  purchaser, 
the  purchase  must  be  for  a  full  and  fair  consideration. 

Justice  Allen,  in  the  opinion  in  Hall  v.  WtUon^  says : 
^*  Although  not  necessary  to  the  decision  of  this  case, 
there  is  ground  for  saying  that  the  consideration  must 
be  full  and  fair  as  well  as  valuable. ''  He  apparently  meant 
by  this  to  suggest  that,  as  a  matter  of  law,  the  purchaser 
of  a  promissory  note,  in  order  to  be  protected  against  a 
defense  existing  as  against  the  payee,  must  have  paid  the 
full  face  of  the  note.  This  appears  to  us  to  be  erroneous 
in  principle  and  a  misconstruction  of  the  meaning  of  the 
authorities.  Of  course,  we  concede  that  the  purchase  of 
a  note  for  much  less  than  its  value  is  a  circumstance  to  go 
to  the  jury  on  the  question  of  the  good  faith  of  the  pur- 
chase, as  a  matter  of  fEtct.  What  is  a  full  and  fair  con- 
sideration ?  Is  it  necessarily  the  face  of  the  note  ?  Is 
every  man's  note  fairly  worth  the  amount  purporting  to 
be  secured  by  it  ?  Manifestly  not ;  and  we  apprehend  the 
law  can  be  guilty  of  no  such  absurdity  as  to  declare  per- 
emptorily, that  a  purchaser  has  not  paid  a  full  and  fiftir  con- 
sideration for  any  note,  who  has  not  paid  the  face  of  it. 
Take  the  present  case,  for  instance.    The  note  in  question 
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was  for  $1000,  dated  May  25,  1869, 'payable  seven  months 
after  date.  It  was  purchased  by  the  plaintiffs,  a  few  days 
after  its  date,  for  $900.  The  plaintiff  who  proved  the 
purchase  was  cross-examined  by  the  counsel  for  the  de- 
fendant, as  to  the  circumstances  of  the  defendant,  his  oc- 
cupation, &;c.,  and  among  other  questions  was  asked,  ^'  You 
knew  him  [the  defendant]  to  be  a  man  of  limited  means, 
didn't  you,  sir  ?"  This  cross-examination  was  apparently 
for  the  purpose  of  showing  that  it  was  unnatural  and  un- 
likely that  the  plaintii&  would  have  paid  so  much  as  they 
did  for  the  note,  as  a  bona  fide  business  transaction. 

So  manifest  is  it,  as  a  matter  of  common  sense,  that  all 
notes  are  not  equally  valuable  pro  rata^  that  the  defendant 
sought  to  throw  suspicion  upon  the  transfer  in  this  ease, 
by  showing  that  the  plaintiffs  had  paid  more  than  the  rea- 
sonable value  of  the  note  in  the  market.  We  think  the 
price  paid  on  the  purchase  of  the  note  may  go  to  the  jury 
on  the  question  of  good  faith,  but  that  it  cannot  as  a  matter 
of  law  be  held  to  impeach  the  title  of  the  holder,  who  is 
otherwise  a  purchaser  in  good  faith,  for  value,  and  with- 
out notice. 

The  other  exception  is  to  the  ruling  of  the  judge,  that 
the  plaintiffs  were  entitled  to  recover  the  full  face  of  the 
note,  with  interest,  and  were  not  limited  to  a  recovery  of 
the  amount  they  had  paid  for  the  note,  with  interest  This 
presents  the  question  whether  the  holder  of  a  note  in 
good  faith,  for  value,  which  has  been  obtained  from  the 
maker  by  fraud,  is  entitled,  as  against  that  maker,  to  be 
protected  beyond  his  advances,  with  interest.  That  ques- 
tion we  have  decided  at  this  term,  upon  an  examination 
of  the  authorities.  {Suff  v.  Wagner,)  (a)  A  majority 
of  the  court  think  the  bona  fide  holder  of  a  note  thus 
fraudulently  obtained,  has  no  equity  as  against  the  party 
defrauded,  beyond  the  amount  of  the  advances  he  has 
made  upon  the  faith  of  the  note.    That  protection,  to 

(a)  Ante,  p.  216. 
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this  extent  is  all  that  'justice  or  the  policy  of  the  law  re- 
quires. If  we  are  correct  in  this  holding,  then  the  court 
helow  erred  in  the  ruling  referred  to,  and  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  unless  the 
plaintiffs  stipulate  to  deduct  from  their  verdict  the  sum  of 
9100,  with  interest  from  the  date  of  the  transfer  of  the 
note ;  in  which  case  the  judgment  must  be  affirmed,  with 
costs  of  the  appeal  to  neither  party. 

Johnson,  J.,  concurred. 

MuLLiN,  P.  J.  I  think  the  plaintiffs  were  entitled  to  re- 
cover the  whole  amount  of  the  note,  under  the  case  of  the 
Park  Bank  v.  WaUorij  (42  N,  T.  490.)  That  case,  it  seems 
to  me,  reverses  all  the  cases  on  which  my  brother  Talcott 
relies. 

Judgment  reversed. 

[Fojmu  DbpabtmbvTi  Gbhbbal  TbbWi  at  Bufiklo,  June  4, 1872.    JTmSmi, 
JoknaoH  and  Takott,  Jostioes.] 
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Hutchins  v9.  Smith  and  others. 

To  maintain  an  action  to  abate  a  nuisance,  since  the  remedy  is  by  action  and 
not  by  writ,  the  plaintiff  mnst  allege  that  he  was  the  owner  of  the  freehold 
affected  by  the  nuisance,  at  the  time  when  the  several  acts  complained  of 
were  committed ;  and  the  action  mnst  be  against  the  owners  in  fee,  in  cases 
where  it  is  brought  to  abate  the  nuisance. 

Since  the  Code,  a  party  injured  by  a  nuisance  created  or  continued  by  another, 
has  a  right  to  come  into  a  court  of  equity  and  ask  for  relief  by  a  perpetual 
{injunction  restraining  the  defendants  Arom  so  using  their  property  as  to  annoy 
him  and  prevent  the  enjoyment  of  his  premises,  and  for  damages,  as  incidental 
to  such  equitable  relief. 

Where  defendants  have  a  right  to  have  the  issues  in  the  action  tried  by  a  jury, 
if  they  choose  to  have  the  same  settled  under  the  rule,  but  instead  of  this, 
the  issues  are  brought  to  a  hearing  before  the  court,  without  objection,  the 
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defcadants  will  be  held  to  have  waived  a  trial  by*  jary ;  and  the  findings  of 
the  court  are  to  stand  in  the  place  of  a  verdict  of  a  jury. 

And  if,  in  an  action  for  a  nuisance,  the  court  reaches  the  conclusion  that  the  plain- 
tiflfs  rights  have  been  invaded  by  the  acts  of  the  defendants,  so  that  they 
have  been  guilty  of  maintaining  a  nuisance,  the  plaintiff  will  be  entitled  to 
"Judgment  for  damage,  or  for  removal  of  the  nuisance,  or  both." 

Where,  by  the  erection  and  use  of  Ihne  kilns  by  the  defendants,  upon  their  own 
premises,  in  dose  proximity  to  the  residence  of  the  plaintiff,  the  plaintiff's 
premises  were,  by  reason  of  the  smoke,  gas  and  dust  issuing  from  the  kilns, 
rendered  unfit  for  a  comfortable  habitation,  and  the  smoke  and  gas,  when 
inhaled  by  persons  of  sensitive  lungs,  were  alike  unpleasant  and  uncomfort- 
able, as  well  as,  to  some  extent,  detrimental  to  health ;  U  wu  httd  that  the 
plaintiff  was  entitled  to  e^joy  his  premises  free  ftxim  the  presence  of  the  smoke, 
gas  and  dust  proceeding  from  the  kilns ;  and  that  the  defendants  had  no 
right  thus  to  pollute  the  air  and  disturb  the  comfortable  occupation  and  en- 
joyment of  his  premises  by  the  plaintiff;  and  that  their  doing  so,  amounted 
to  a  nuisance. 

JSTiU;  oto,  that  the  plaintiff  was  entitled  to  a  perpetual  ii\Junction  to  restrain 
the  continuance  of  the  nuisance  caused  by  operating  the  lime  kilns,  to  his 
annoyance  or  injury ;  and  to  damages  for  past  injuries. 

THIS  is  an  action  to  recover  damages  and  for  an  injunc- 
tion to  restrain  the  continuance  of  an  alleged  nnisance, 
caused  by  operating  lime  kilns  in  Fayettville. 

B.  F.  Chapman  and  (7.  B.  Sedgtoiek^  for  the  plaintifil 

S.  D.  Luce  and  D.  Pratt^  for  the  defendants. 

Hardin,  J.  To  maintain  an  action  to  abate  a  nuisance, 
since  the  remedy  is  by  action  and  not  by  writ,  the  plain- 
tiff must  allege  that  he  was  the  owner  of  the  freehold  af- 
fected by  the  nuisance  at  the  time  when  the  several  acts 
complained  of  were  committed ;  and  the  action  must  be 
against  the  owners  in  fee,  in  cases  where  it  is  brought  to 
abate  the  nuisance.  (1  N,  7.  223.  5  Barh.  550.  l&id, 
568.  24  id.  404.  29  id.  391.  12  N.  7.  486.)  By  section 
453  of  the  Code,  the  writ  of  nuisance  is  abolished,  and  by 
section  454  it  is  provided  that  "  injuries  heretofore  reme- 
diable by  writ  of  nuisance  are  tubfeeU  of  actum^  as  other 
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injuries,  and  in  such  action  there  may  be  judgment  for 
damaged,  or  for  the  remoyal  of  the  nuisance,  or  both." 

The  plaintiff  in  this  action  seeks  to  recover  damages  for 
past  injuries,  and  the  complaint  also  asks  for  a  perpetual 
injunction  restraining  the  defendants  from  so  using  their 
lime  kilns  as  to  annoy  him,  and  prevent  the  enjoyment  of 
bis  premises. 

It  is  now  well  settled  that  the  plaintiff  has  a  right  to 
come  into  a  court  of  equity  and  ask  for  such  relief,  together 
with  his  damages  as  incidental  to  his  equitable  relief. 

'^Although  he  had  a  remedy  at  law  for  the  trespass,  yet 
as  it  was  of  a  continuous  nature,  he  had  a  right  to  come  into 
a  court  of  equity  and  to  invoke  its  restraining  power  to  pre- 
vent a  multiplicity  of  suits,  and  can,  of  course,  recover 
his  damages  as  incidental  to  this  equitable  relief.''  (TTtZ- 
liam$  V.  N.  T.  Central  B.  B.  Co.,  16  N.  Y.  111.)  In  Davii 
V.  LamberUon^  (56  Barb,  480,)  the  general  term  in  this  dis- 
trict passed  upon  this  question,  and  the  opinion  of  Justice 
FosTBR  very  ably  maintains  the  right  to  the  double  relief 
in  one  action,  and  reaches  the  conclusion  that  such  an 
action  is  one  in  equity. 

It  has  been  insisted  by  the  learned  counsel  for  the  de- 
fendants, that  "  this  is  not  a  clear  case,  upon  the  proofs,  in 
respect  to  the  nuisance,  and  therefore  it  should  be  tried 
before  a  jury,  and  this  complaint,  for  that  reason,  should 
be  dismissed." 

Numerous  case  are  found  in  the  books,  where  a  court  of 
equity  has  refused  to  grant  a  preliminary  injunction  in 
doubtful  cases,  until  a  trial  had  been  had  before  a  jury ; 
and  it  may  be  conceded  that  before  the  adoption  of  the 
Code  that  was  the  general  rule.  (3  «7oAn.  6^.282.  16 
Ve%.  338.  6  Paige,  563.  11  Hump,  403.  1  Cooper,  343. 
6  Barb.  152.     37  N.  Y.  99.     56  Barb.  480.) 

But  the  question  presented  here  is  not  whether  a  pre- 
liminary injunction  should  issue,  but  on  the  contrary, 
whether  a  permanent  one  shall  be  granted,  in  conjunction 
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with  the  findings  and  decision  npon  the  facts  relied  upoa 
to  entitle  the  plaintiff  to  damages. 

In  this  case  the  defendants  might  have  had  the  issues 
tried  by  a  jury ;  had  they  chosen  to  have  the  same  settled 
under  the  rule.  They  have  been  voluntarily  brought  to  a 
hearing  before  the  court,  and  the  findings  of  the  court  are 
to  stand  in  place  of  a  verdict  of  a  jury,  (4  Bob.  451 ;  66 
Barb.  485;)  and  the  defendants  must  be  held  to  have 
waived  a  trial  by  jury,  (34  N.  T.  30;  40  «.  604;  40  Ecw. 
160 ;)  and  in  case  the  court  reaches  the  conclusion  that 
the  plaintiff's  rights  have  been  invaded  by  the  acts  of  the 
defendants,  so  that  they  have  been  guilty  of  maintaining 
a  nuisance,  the  plaintiff  will  be  entitled  to  '*  judgment 
for  damages  or  for  removal  of  the  nuisance,  or  both." 
{Code,  454) 

The  important  question  in  this  case,  upon  the  proofs, 
and  to  be  determined  by  the  court,  comes  to  this;  have 
the  defendants,  by  erecting  their  lime  kilns  204  feet  from 
the  dwelling-house  of  the  plaintiff,  and  there  operating 
them  for  the  purpose  of  burning  stone  into  lime,  by  fire 
made  of  coal-dust  and  wood,  and  allowing  the  dust,  gas 
and  smoke  therefrom  to  come  upon,  and  into,  the  premises 
and  house  of  the  plaintiff,  caused  such  an  interference  with 
the  plaintiff's  enjoyment  of,  and  such  an  injury  to,  his 
property,  as  amounts  to  a  nuisance. 

The  authorities  bearing  upon  this  question  are  very 
numerous,  and  an  examination  of  some  of  them  may  not 
be  inopportune.  In  Bamford  v.  Lumley^  (4  Com.  Bench, 
N.  S.f  334,)  it  was  held  that  in  the  case  of  a  brick  kiln, 
where  it  was  not  proved  that  it  was  at  an  improper  locsr 
tion,  the  party  was  not  liable,  although  the  plaintiff's 
property  was  directly  injured,  and  his  trees  and  shrubbery  * 
killed  and  destroyed.  But  in  a  later  case  this  rule  was 
very  considerably  modified.  In  Tipping  v.  St.  Helm'% 
Smelting  Co.,  (11  House  of  Lords  Rep.  642,)  the  lord  chan- 
cellor held  that  the  rule,  as  above  laid  down  in  Bawford 
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Y.  Idumlej/j  only  applied  to  cases  of  simple  annayaneej  and 
not  to  the  cases  where  the  property  was  materially  in- 
jured. This  rule,  as  modified,  was  substantially  stated 
and  asserted  by  the  chancellor,  in  this  State,  in  his  opinion 
in  Catlin  v.  Valentine^  (9  Pafgr^,  675,)  in  these  words:  "To 
constitute  a  nuisance,  it  is  not  necessary  that  the  noxious 
trade  or  business  should  endanger  the  health  of  the  neigh- 
borhood. It  is  sufficient  if  it  produces  that  which  ren- 
ders the  enjoyment  of  life  and  property  uncomfortable." 

The  chancellor's  conclusion  was  approved  in  Brady  v. 
Weeks,  (3  Barb.  159,)  by  Paige,  J.,  in  which  it  was  also 
held  that  a  slaughter-house  in  a  city  is,  prima  faciei  a  nui- 
sance to  persons  residing  in  the  neighborhood. 

In  Hay  v.  Cohoes  Co.,  (2  N.  Y.  161,)  Gardiner,  J.,  says : 
"  The  use  of  land  by  the  proprietors  is  not  therefore  an 
absolute  right,  but  qualified  and  limited  by  the  higher  right 
of  others  to  the  lawful  possession  of  their  property.  To 
this  possession  the  law  prohibits  all  direct  injury^  without 
regard  to  its  extent,  or  the  motives  of  the  aggressor.  A  man 
may  prosecute  such  business  as  he  chooses,  upon  his  prem- 
ises, but  he  cannot  erect  a  nuisance  to  the  annoyance  of  the 
adjoining  proprietor,  even  for  the  purpose  of  lawful  trade,'* 

It  was  held  in  Carhart  v.  Auburn  Gas  Light  Co.,  (22 
Barb.  297,)  that  the  use  of  land  for  gas  works  was  not 
within  the  usual  and  ordinary  purposes  to  which  real 
estate  is  applied,  and  that  whenever  the  works  cause  any 
special  injury,  they  are  to  be  regarded  as  a  private  nui- 
sance; and  that  an  action  will  lie  in  favor  of  any  person 
sustaining  special  injury. 

In  Fish  v.  Dodge,  (4  Benio,  311,)  Judge  Bronson  very 
clearly  states  the  rule,  and  fortifies  his  statement  with 
»  numerous  cases ;  and  his  language,  at  page  316,  is  not 
inapplicable  here.  He  says:  "There  are  many  cases  in 
the  books  where  this  doctrine  has  been  applied ;  and 
among  the  number  are  those  where  a  man  erects  a  smith's 
forge,  swine-sty,  lime  kiln,  privy  or  tallow  furnace,  so  near 
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the  dwelliDg-hotiae  of  another  as  to  render  it  nnfit  for 
habitation.  It  is  not  necessaiy  to  a  right  of  action,  that 
the  owner  should  have  been  driven  from  his  dwelling ;  it 
is  enough  that  the  enjoyment  of  Itfe  and  prapertjf  has  been 
rendered  uncamfartabU.** 

The  defendant's  counsel  has  cited  to  the  court  the  case 
of  DoeOner  v.  Tynan^  (38  How.  Pr.  176,)  which  was  tried 
at  a  special  term  of  the  superior  court,  in  the  city  of  New 
York,  and  the  opinion  delivered  by  Monell,  J. 

That  was  a  case  in  respect  to  a  blacksmith  shop  in  the 
city,  and  it  was  clear,  upon  the  evidence,  that  the  value 
of  the  plaintiff's  property  was  not  materially  affected  by 
the  defendant's  business,  and  the  court  came  to  the  con- 
clusion that  the  etreet  in  queetian  had  been  mibetantialfy 
abandoned  to  bueinees  purpoeee. 

After  quoting  the  general  rule,  as  already  stated,  the 
learned  judge  added,  that  '^  the  general  doctrine  has  been 
applied  to  a  variety  of  businesses,  which  were  lawful  in 
themselves,  but  which  rendered  the  residences  of  others 
unfit  for  eon^ortabU  habitations,  such  as  a  smith's  forge, 
{Biebff  V.  OiUy  Lutw.  69,)  swine-sty,  (AJfired'e  caae^  9  Beipe* 
59,  a,)  lime  kiln,  {Id,  per  Oraj/y  CK  J.,)  and  tallow 
furnace."  • 

The  same  learned  judge  quotes  4  BoherUony  449,  with 
other  cases,  approvingly,  and  adds,  at  jyge  181  of  his 
opinion,  that,  *^  From  these  cases,  which  have  been  cited, 
and  many  others,  which  might  be,  it  appears  to  be  well 
established  that  any  lawful  business  or  trade  may  be  a 
nuisance,  if  it  is  conducted  in  a  manner  which  is  injurious 
to  the  eon^ortabU  enjoyment  of  another  man's  property. 
It  need  not  be  detrimental  to  health,  or  endanger  life ;  nor 
is  it  necessary  that  it  should  directly  depreciate  the  value 
of  the  property.  If  in  the  manner  and  for  the  purposes 
such  property  may  be  used,  its  enjoyment  is  so  interfered 
with  as  to  destroy  or  greatly  impair  ite  comfortable  uee,  itiea 
nvieanee  againet  whieh  the  law  wUl  protect  the  injured.'' 
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Ill  the  case  of  The  Manhattan  Oas  Light  Co.  v.  Barker^ 
(36  fifi^i^  238,)  the  court  affirms  that,  "  If  a  public 
nuisance  work  a  private  injury  to  a  person,  that  person 
may  have  a  remedy  by  a  private  action  for  damages,  and, 
in  a  proper  case,  may  have  an  injunction.  A  noisome 
odor,  issuing  from  a  public  nuisance,  such  as  issues  from 
the  plaintiffs'  gas  works,  will  have  this  effect,  ititpervade$ 
the  surrounding  atmosphere^  enters  the  adjacent  dwellings^  and 
either  endangers  the  health  or  disturhs  the  comfort  cjf  those 
dwelling  therein,*' 

Judge  Willardj  in  his  able  work  on  Equity  Jurisprudence^ 
lays  down  substantially  the  same  rule  as  many  of  the  pre- 
ceding cases.  He  says,  at  389:  ^'It  is  not  necessary  to 
constitute  a  nuisance  that  the  sm^U  created  by  it  is  injuria 
ous  to  health.  If  there  be  smells  offensive  to  the  senses^  that 
is  enough,  as  the  neighborhood  has  a  right  to  fresh  and 
pure  air.  Nor  will  the  presence  of  other  nuisances  justify 
any  one  of  them." 

There  is  ample  authority  to  establish  the  right  of  a 
plaintiff  to  maintain  a  suit  in  which  he  may  both  recover 
damages  for  a  nuisance,  and  remove  it  by  the  aid  of  the 
law.  (37  £ar&.  301.  3  ^anc^.  282.  46  J3ar&  568,  569.  56 
ui.  480.) 

It  appears  by  the  proofs,  that  the  defendants,  in  the 
winter  of  1870  and  1871,  erected  the  two  lime  kilns  across 
the  road  from  the  plaintiff's  dwelling-house,  near  the  vil-* 
lage  of  Fayettville,  and  about  forty  feet  from  the  highway, 
and  distant  from  the  plaintiff's  house  204  feet;  and  that 
in  the  summer  of  1871  the  defendants  commenced  and 
continued  to  use  the  same.  The  plaintiff's  house  is  sur 
rounded,  to  some  considerable  extent,  with  fruit  and  orna- 
mental trees ;  that  his  house  is  one  which  has  been  kept 
up  quite  fairly,  and  occupied  by  himself  and  his  sister,  and 
their  father  and  mother,  for  quite  a  number  of  years;  and 
that  the  house  and  lot,  consisting  of  about  two  and  a  half 
acres,  are  worth  in  the  neighborhood  of  $4500.     The 
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defendants*  kilns  are  so  constructed  that  the  diameter  of 
each,  at  the  top,  is  about  seventeen  feet,  and  the  top  is 
about  sixteen  feet  below  the  water-table  of  the  plaintifi"s 
house.  Ea^  kiln,  when  filled,  takes  about  fourteen  tons 
of  anthracite  coal-siftings,  and  a  quantity  of  wood,  inter- 
mingled with  the  stones;  and  that  it  requires  about  two 
days  to  *'  fire  it  up."  During  the  first  part  of  the  burning, 
there  escapes  from  the  top  of  the  kiln  a  dense  black  «moie, 
more  or-  less  filled  with  gas,  particles  of  dust,  and  the  smoke  at 
times,  when  the  wind  is  in  the  northwest,  is  driven  upon  the 
plaintiff's  premises,  and  into  and  upon  his  dwelling,  ren- 
dering the  air  very  disagreeable,  and  unpleasant  to  breathe. 

Numerous  witnesses  say  the  smoke  is  unwholesome  and 
injurious  to  persons  inhaling  it,  and  those  of  the  plain- 
tiff's family  whose  lungs  are  weak  and  sensitive,  testify 
that  they  experience  injurious  effects  from  inhaling  it; 
that  it  produces  pain  in  the  eyes  and  head.  Some  of  them 
testify  that  the  dust  from  the  smoke  settles  upon  the  fur- 
niture and  upon  the  cream  of  the  milk,  to  such  an  extent 
as  to  be  very  annoying  and  unpleasant. 

In  the  absence  of  the  northwest  wind,  the  smoke  was 
not  driven  upon  the  plaintiff's  premises;  nor  is  the  air 
affected  to  any  considerable  extent  thereby,  upon  the  plain- 
tiff's premises.  I  cannot  resist  the  conclusion  that  within 
the  authorities  already  cited,  by  the  use  of  the  defendants' 
lime  kilns,  in  the  manner  described  by  the  witnesses,  the 
effects  are  produced  which  render  the  air  more  or  less  im- 
pure when  filled  with  the  smoke  and  gas  escaping  upon 
the  plaintiff's  premises  and  into  his  dwelling;  that  the 
air  is  rendered  unwholesome  and  disagreeable,  and  un- 
pleasant to  inhale.  In  other  words,  the  plaintifi''s  prem- 
ises are  rendered  unfit  for  a  co*mfortable  habitation,  and, 
to  persons  of  sensitive  lungs,  the  smoke  and  gas,  when  in- 
haled, are  alike  unpleasant  and  uncomfortable,  as  well  as 
to  some  extent  detrimental  to  health. 

It  appeared  that  the  gas  taken  into  the  lungs  of  work- 
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men,  near  the  top  of  the  kilns,  sometimes  produced  naa- 
sea  and  vomiting;  and  these  effects,  in  a  much  milder 
degree,  seem  to  be  produced  upon  persons  of  sensitive 
constitutions,  who  inhale  the  smoke  and  gas  at  the  dis- 
tance of  the  plaintiff's  dwelling  from  the  kilns. 

The  plaintiff  is  entitled  to  enjoy  his  premises  free  from 
the  presence  of  the  smoke,  gas,  and  dust  proceeding  from 
the  defendants'  kiln,  and  the  defendants  have  no  right 
thus  to  pollute  the  air  and  disturb  the  comfortable  habita- 
tion of,  and  the  enjoyment  of  the  plaintiff's  premises. 

The  defendants^  learned  counsel  insists  that  the  plaintiff 
caused  the  location  of  the  lime  kilns  at  the  point  where 
they  were  erected,  but  the  evidence  seems  to  require  a 
finding  that  the  most  that  he  did,  in  that  respect,  was  to 
inform  the  defendants,  that  if  they  were  determined  to 
locate  in  the  lot  named,  the  point  selected  would  be  most 
satisfactory. 

But  such  information  cannot  be  held  to  be  an  irrevocable 
license  to  keep  up  the  nuisance  to  the  annoyance  and  in- 
jury of  the  plaintiff.  (Bingham  on  Real  Praperttfy  p,  100. 
1  Keyes,  115.  29  N.  T.  634.)  The  proof  shows  that  the 
plaintiff  notified  the  defendants  as  early  as  the  7th  of  Jan- 
uary, 1871,  that  if  they  built  the  kilns  where  they  are 
now  located,  the  plaintiff  would  prosecute  the  defendants. 

The  plaintiff*  demands,  in  his  prayer,  an  injunction 
restraining  the  defendants  ^^from  further  running,  operating 
or  using  said  lime  kilns."  The  language  is  too  broad. 
The  kilns  are  harmless ;  it  is  the  use  of  them,  in  the  man- 
ner mentioned,  which  is  to  be  restrained.  Possibly  they 
may  be  used  in  such  a  way  as  not  to  interfere  with  the 
plaintiff's  rights.  (4  Rob.  473.  46  Barb.  666.  56  id.  480, 
and  cases  cited.) 

Judgment  for  the  plaintiff. 

[Onondaga  Spbcial  Tbbk,  April  28, 1872.    Hardin^  Justice.] 
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Duncan  S.  Walker  vs.  The  Erie  Railway  Company. 

The  object  of  the  law  being  to  fairly  compensate  a  party  injured  through 
the  negligence  of  another,  for  the  entire  loss  directly  caused  by  the 
injury,  the  pecuniary  consequences  resulting  from  such  party's  inability  to 
give  his  business  his  attention  forms  a  proper  item  of  Uie  remuneration  to 
be  made. 

Where  a  train  of  cars  upon  the  defendant's  railway,  in  which  the  pluntiff  was 
a  passenger,  was  met  by  a  construction  train  coming  from  the  opposite 

» 

direction,  which  had  upon  it  a  bar  of  iron  projecting  five  or  six  feet,  in  a 
slanting  direction,  so  that  it  would  necessarily  run  into  anything  it  came 
against,  and  such  bar  struck  the  car  in  which  the  plaintiff  was  sitting,  and 
iiyared  him ;  BM  that  in  the  absence  of  everything  tending  to  ezplidn  or 
show  bow  the  iron  bar  was  placed  in  the  position  that  produced  the  injury, 
the  inference  was  plain  that  the  injury  resulted  f^om  the  inattention  and 
negligence  of  the  persons  having  the  control  and  management  of  the  con- 
struction train. 

Heldj  altOf  that  such  inattention  and  negligence  was  a  violation  of  the  obliga- 
tion existing  between  the  defendant  as  a  carrier,  and  the  plaintiff  as  a  pas- 
senger, which,  by  its  contract,  the  defendant  had  assumed  to  perform ;  viz. 
to  observe  the  highest  degree  of  skill,  care  and  attention  in  his  carriage  and 
transportation.  And  that  was  sufficient  to  entitle  the  plaintiff  to  recover 
damages  for  the  ii\jury  sustained. 

In  actions  to  recover  damages  for  personal  injuries  occasioned  by  negligence, 
no  precise  rule  exists  by  which  the  extent  of  the  recovery  can  be  pre- 
scribed. For  the  compensation  to  be  received  is,  to  a  great  extent,  to  be 
awarded  for  pain  and  suffering  which  cannot  be  accurately  measured  by 
amounts. 

The  rule  so  carefully  maintained  and  guarded  in  actions  upon  contracts,  and 
for  tortious  injuries  to  property,  is  incapable  of  being  applied  where  the 
injury  is  to  the  person ;  injuries  of  that  character  being  ¥rithout  precise 
pecuniary  measure. 

The  law  has  accordingly,  in  that  class  of  cases,  committed  the  determination 
of  the  amount  of  damages  to  be  awarded,  to  the  experience  and  good  sense 
of  jurors.  And  when  the  verdict  rendered  by  them  may  reasonably  bo  pre- 
sumed to  have  resulted  from  an  honest  and  intelligent  exercise  of  judgment 
on  their  part,  the  policy  of  the  courts  is,  and  necessarily  must  be,  not  to 
interfere  with  their  conclusion. 

Where  injuries  sustained  by  the  plaintiff  through  the  negligence  of  the  defend- 
ant— a  carrier  of  passengers — wero  of  an  exceedingly  painful,  serious  and 
permanent  nature,  some  of  the  important  effects  of  which  would  probably 
'^^ontinue  during  his  natui-al  life,  and  might  sensibly  abridge  the  period  to 
which  it  might  otherwise  have  been  extended  ;  and  the  plaintiff  was  in  his 
early  manhood,  and  engaged  in  an  extensive  and  lucrative  business,  whicli 
was  impaired  by  his  inability  to  give  it  the  requisite  attention,  since  his 
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injury,  and  he  was  afflicted  with-  bodily  derangements  that  might  measura- 
bly unfit  him  for  the  duties  of  liis  profession  ;  Held  that  under  these  circum- 
stances, the  court  had  no  data  from  which  it  could  say  that  a  verdict  for 
the  plaintiflf  for  $20,000,  was  greater  than  the  compensation  he  should  justly 
receive. 
Where  a  statement  of  a  witness  is  simply  objected  to,  in  general  terms,  at  the 
trial,  it  cannot  be  urged,  on  appeal,  that  it  was  inadmissible  because  it  was 
the  opimon  of  the  witness.  If  the  ground  of  the  objection  is  not  stated,  at 
the  trial,  it  will  be  deemed  to  have  been  waived. 

THIS  action  was  brought  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  as  a  passenger  on  the  de- 
fendant's railway,  on  the  8th  of  March,  1869.  At  the 
time  of  the  injury  the  plaintiff  was  in  the  smoking  car, 
the  first  passenger  car  in  the  train,  and  the  train  was 
moving  at  the  rate  of  about  thirty  miles  an  hour,  on  its 
way  between  Port  Jervis  and  the  city  of  New  York,  pro- 
ceeding to  the  plaice  last  named.  As  this  train  passed  a 
curve,  a  construction  train  in  the  employment  of  the  de- 
fendant was  discovered  by  the  engineer  moving  in  the 
opposite  direction.  And  upon  that  train  a  railroad  bar 
of  iron  projected  from  the  platform  car  constituting  a 
portion  of  the  construction  train.  The  engineer  testified 
that  he  thought  it  projected  something  like  five  or  six 
feet  It  was  in  a  slanting  direction,  so  that  it  would 
necessarily  run  into  anything  it  came  against  It  kind 
of  jarred,  stopped  the  headway  of  the  train  considerably; 
he  heard  something  crash ;  upon  stopping  his  train  and 
examining  the  Qars,  he  found  the  side  of  the  smoking  car 
torn  out,  between  the  front  and  middle  part.  At  Sufferns 
he  testified  that  he  went  back  and  examined  the  cars; 
the  firsfc  passenger  car  was  broken  in,  and  the  seats  all 
torn  out ;  the  sides  were  split  open,  and  the  seats  were 
scattered  all  over  the  car.  By  the  other  evidence  in  the 
case  it  was  shown  that  the  plaintiff  was  in  the  portion  of 
the  car  which  was  broken,  and  received  his  injuries  at  the 
same  time  and  by  the  same  means.  Evidence  was  also 
given  tending  to  show  the  nature  and  extent  of  his  inju- 
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ries;  his  sufferings  following  it;  his  position,  business 
and  probable  lossin  consequence  of  it.  The  jury  rendered 
a  verdict  in  his  favor,  for  $20,000.  A  motion  for  a  new 
trial  was  afterwards  made  by  the  defendant,  and  upon 
that  being  denied,  the  defendant  appealed  from  the  order 
denying  it,  and  also  from  the  judgment  entered  upon  the 
verdict,  to  the  general  term. 

S.  Newell^  for  the  appellant. 

H.  Brodheadj  for  the  respondent 

• 

'  By  the  Courts  Daniels,  J.  The  injuries  received  by  the 
plaintiff^  as  well  as  their  actual  and  probable  consequences, 
were  described  by  him  in  the  testimony  he  gave  as  a  wit- 
ness upon  the  trial,  and  by  the  physicians  who  attended 
and  treated  him  for  them.  From  his  own  evidence,  which, 
in  the  absence  of  anything  in  the  case  contradicting  it, 
the  jury  certainly  had  the  right  to  believe,  it  appeared 
that  he  had  previously  been  in  a  state  of  complete  health. 
That  he  was  so  far  injured  as  to  lose  his  consciousness  for 
the  time,  and  when  he  recovered  it,  found  the  blood  stream- 
ing from  his  mouth  and  nose ;  feeling  nothing  but  a  dim 
consciousness  that  some  terrible  calamity  had  happened. 
In  a  weak  condition  he  was  led  into  the  next  car.  At 
first  he  felt  scarcely  any  pain,  but  weak  and  sick  at  the 
stomach,  with  great  numbness  about  the  head  and  limbs. 
His  brain,  he  said,  was  evidently  numbed,  and  sensibility 
deadened  by  the  blows,  and  concussion.  He  was  removed 
from  the  cars  at  Paterson.  And  after  that  he  stated  that 
the  lower  limbs,  beginning  at  the  back,  down  to  the  knees, 
felt  stiff.  Also  that  there  was  contusion  upon  the  right 
leg  near  the  thigh ;  on  the  left  leg,  above  the  knee  ;  upon 
the  right  side  of  the  body  just  above  the  hip,  and  well 
towards  the  back,  about  an  inch  above  the  right  temple ; 
and  also  one  upon  the  left  side  of  the  nose ;  and  his  lip 
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was  cut  through  near  the  middle,  and  extendiug  back  to 
the  rear  of  the  upper  row  of  the  teeth  on  the  left  side. 
The  whole  of  the  left  portion  inside  the  mouth  was  larcer- 
ated  and  swollen ;  the  upper  front  teeth  broken  off,  two 
near  the  base,  the  others  in  the  jaw.  The  molar  tooth  on 
the  left  entirely  smashed  out ;  and  the  upper  molar  on 
the  right  side  had  a  piece  broken  off;  a  contusion  about 
the  center  of  the  left  jaw ;  the  jaws  stiff,  and  the  face  on 
the  left  side  much  swollen.  The  pain  in  the  mouth  and 
face  became  intense ;  be  felt  confused,  as  if  sinking  rap- 
idly, and  thought  he  should  die  before  the  physician  came. 
At  night,  he  testified,  that  he  lay  awake^in  great  agony; 
for  three  weeks  he  suffered  the  same  from  the  lacerations 
of  his  mouth,  pain  in  the  head,  face  and  jaw,  with  all  his 
teeth  very  sensitive,  and  his  lower  limbs,  at  times,  stiff  and 
very  uncomfortable.  In  the  following  October  his  whole 
face  became  swollen,  giving  him  intense  pain  for  two 
days  and  nights.  In  June,  1869,  he  had  a  severe  attack 
of  the  kidneys,  from  which  he  sufiered  great  agony,  and 
to  allay  it  was  obliged  to  take  chloroform.  In  May,  be- 
fore, and  October,  January  and  March,  afterwards,  he 
experienced  similar  attacks.  A  nervous  disease  of  the 
kidneys,  he  testified,  had  occurred,  since  the  accident.  He 
stated,  that  he  had  suffered  much,  at  times,  from  severe 
headaches,  to  which,  before  that,  he  had  not  been  accus- 
tomed; and  if  he  sat  still  any  length  of  time,  there  was 
numbness  and  an  unpleasant  sensation,  beginning  in*  the 
lower  parts  of  the  back,  and  extending  down  the  limbs  to 
a  point  above  the  knees.  He  also  testified  that  he  was 
by  profession  a  lawyer,  and  could  not  undergo  the  same 
amount  of  work  as  formerly  without  some  immediate  inju- 
rious result ;  that  he  could  not  sustain  the  same  amount 
of  fatigue ;  that  his  capacity  to  enjoy  life  had  been  to  a 
great  extent  affected  by  these  injuries,  and  his  constitu- 
tion had  been  weakened  by  them ;  before  the  accident  he 
walked  great  distances  without  fatigue,  but  at  the  time 
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when  his  evidence  was  taken,  May  20,  1870,  if  he  walked 
&r  his  limbs  became  stiff  and  numb ;  that  he  had  pre- 
▼ioaslj  been  accnstomed  to  sleep  soundly,  bnt  since  theti 
he  did  not  sleep  soundly  nor  well.  He  had  also  become 
subject  to  attacks  of  rush  of  blood  to  the  head,  producing 
dizziness,  which  never  occurred  before,  except  upon  some 
unusually  violent  exertion ;  and  to  great  depression  of 
spirits,  produced  by  his  nervojas  condition ;  the  distinct- 
ness of  his  articulation  was  tor  a  long  time  seriously 
affected,  and  still  remained  materially  affected ;  and  by 
his  absence  from  his  business  it  had  become  generally 
impaired. 

Dr.  William  H.  Van  Buren,  who  was  called  upon  to  at- 
tend the  plaintiff  professionally,  soon  after  the  injuries 
were  received,  corroborates  the  plaintiff's  description  of 
them,  by  his  evidence.  He  added  that  he  could  not  say, 
that  all  the  evil  consequences  to  the  plaintiff's  system,  of 
these  injuries,  had,  to  a  certainty,  fully  developed  them- 
selves when  he  last  saw  him.  That  in  cases  of  railroad 
injury,  he  constantly  saw  persons  who  traced  back  the 
source  of  existing  disease  to  injuries  received  by  railroad 
accidents,  and  properly  did  so ;  that  he  did  the  same. 
That  the  character  of  the  injury  showed  that  the  plaintiff 
had  evidently  been  in  imminent  peril  of  his  life.  He  also 
added,  that  these  injuries  were  exceedingly  and  unusually 
painful ;  that  they  would  have  a  tendency  to  weaken  the 
plafntiff 's  constitution,  invite  disease,  and  impair  his  ca- 
pacity to  enjoy  life.  He  thought  the  brain  had  been  in- 
jured to  the  extent  of  a  recent  concussion.  The  plaintiff 
was  confined  to  the  hotel  in  New  York,  to  which  he  was 
removed  from  Paterson,  for  the  period  of  about  two  weeks. 

Another  physician,  who  was  called  upon  professionally 
by  the  plaintiff,  August  1870,  testified  that  he  then  com- 
plained of  fixed  pain  at  the  junction  of  the  spinal  column 
and  the  hip,  radiating  down  both  legs,  but  particularly  the 
left  thigh  and  leg,  and  of  numbness  in  that  limb;  and 
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that  there  was  a  perceptible  drag  of  the  whole  of  that 
limb.  He  also  complained  of  inability  to  pursue  any  long 
continued  train  of  thought ;  of  fullness  and  tension  in  the 
head ;  of  headache,  restlessness  and  bad  dreams.  The  wit- 
ness considered  these  effects  the  symptoms  of  what  is 
known  as  paresis,  or  eufeeblement  of  the  spinal  cord,  the 
result,  in  many  cases,  of  concussion  of  the  spinal  cord,  or 
brain,  as  the  one  or  the  otbec  might  exist  This  trou)t)Ie, 
ho  stated,  with  the  back  and  limbs,  has  continued  with 
alternations  of  better  and  worse.  He  always  seemed  con- 
scious of  the  existence  of  pain.  The  witness  deemed  them 
the  result  of  the  accident,  and  stated  that  they  were  the 
precursors  of  more  decided  paralytic  symptoms.  He 
thought  there  was  danger  of  paralysis,  but  hoped  to  avert 
it;  and  that  that  disease  might  result  from  an  affection 
of  the  spinal  cord ;  that  there  was  no  necessity  for  a  di- 
rect blow  to  the  spine  to  produce  such  a  result.  A  person 
might  have  a  concussion,  not  at  first  appearing  serious, 
proving  at  last  to  be  permanent  and  serious.  The  kidney 
derangements,  he  stated,  further,  were  always  traceable  to 
nervous  disorders. 

In  addition  to  this  evidence  relating  to  the  plaintiff's 
condition,  he  himself  testified  that  he  was  at  the  time,  a 
partner  with  his  father,  the  late  Hon.  Robert  J.  Walker,  in 
the  practice  of  the  law,  at  the  city  of  Washington.  That 
their  business  was  extended  and  lucrative,  yielding  them 
a  cash  income  for  the  previous  year,  of  $37,000,  of  which 
bis  share  was  one  half  This  evidence  was  objected  to  by 
the  defendant,  and  received,  subject  to  the  exception  of 
its  counsel.  But  when  it  is  remembered  that  the  object 
of  the  law  is  to  fairly  compensate  the  party  injured,  for  the 
entire  loss  directly  caused  by  the  injury,  it  becomes  appa- 
rent at  once,  that  the  pecuniary  consequences  resulting 
from  his  inability  to  give  his  business  his  attention,  will 
form  a  proper  item  of  the  remuneration  to  be  made.  And 
that  is  plainly  warranted  by  the  authorities  upon  the  subject. 
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(Lincoln  v.  Saratoga  and  Schenectady  B.  B,  Co.,  23  Wend. 
425.  Wade  v.  Leroy,  20  ffow.  U,  S,  34.  Nebraska  City  v. 
Campbell,  2  Black.  690.  Mclntyre  v.  -Y.  Y.  Cent  B.  B. 
37  N.  7.  287.) 

XTiider  the  evidence  referred  to,  as  to  the  manner  in 
which  the  injary  was  occasioned,  and  in  the  entire  absence 
of  everything  tending  to  explain,  or  show  how  the  iron 
bar  upon  the  construction  train  was  placed  in  the  position 
that  produced*  it,  the  inference  is  a  plain  one,  that  it  re- 
suited  from  the  negligence  of  the  persons  in  the  control 
and  management  of  that  train.  It  could  have  been,  and 
such  articles  usually  are,  carried  differently,  and  in  such  a 
manner  as  not  to  be  the  cause  of  danger  or  harm  to  the 
other  trains  liable  to  be  met  upon  the  other  track  of  the 
railway,  and  the  omission  to  carry  it  safely,  in  the  absence 
of  all  explanation  tending  to  exculpate  the  persons  having 
control  of  it,  from  the  charge  of  negligence  and  inatten- 
tion to  their  duties,  necessarily  leads  to  the  conclusion  that 
such  inattention  and  negligence  existed  in  the  case. 
{Bowm  V.  N.  Y.  Cent  B.  B.  18  N.  T.  408.  Edgerton  v. 
N.  Y.  and  Harlem  B.  B.  Co,,  39  id,  227.) 

And  it  violated  the  obligation  existing  between  the  de- 
fendant as  a  carrier,  and  the  plaintiff  as  a  passenger,  which, 
by  its  contract,  the  defendant  had  assumed  to  perform ;  to 
observe  the  highest  degree  of  skill,  care  and  attention  in 
his  carriage  and  transportation.  {Hegeman  v.  Western 
Bailroady  3  Kern.  9.  Brown  v.  N.  Y.  Cent  B.  B.  34  N.  Y. 
404.  Maverick  v.  Eighth  Avenue  B.  B.  Co.,  36  id.  378.) 
And  that,  under  the  circumstances,  presented  a  case  on 
which  the  plaintiff  was  entitled  to  recover. 

The  defendant's  counsel,  however,  contends  that  the 
recovery  in  the  action  was  excessive.  In  this  class  of  cases 
no  precise  rule  exists,  by  which  the  extent  of  the  recovery 
can  be  prescribed ;  for  the  compensation  to  be  received  is, 
to  a  great  extent,  to  be  awarded  for  pain  and  suffering 
which  cannot  be  accurately  measured  by  amounts.    (Ban- 
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9om  V.  N.  T.  and  Erie  Railway  Co.,  15  N.  Y,  415.)  The 
rale  so  carefally  maintained  and  guarded  in  actions  upon 
contracts,  and  for  tortious  injuries  to  property,  is  incapable 
of  being  applied  where  the  injury  is  to  the  person ;  for 
.those  injuries  are  without  precise  pecuniary  measure.  The 
law  has,  accordingly,  in  this  class  of  cases,  committed  the 
determination  of  the  amount  of  damages  to  be  awarded  to 
the  experience  and  good  sense  of  jurors.  And  where 
the  verdict  rendered  by  them,  may  reasonably  be  presumed 
to  have  resulted  from  an  honest  and  intelligent  exercise 
of  judgment  upon  their  part,  the  policy  of  the  courts  is, 
and  necessarily  must  be,  not  to  interfere  with  their  con- 
clusion. ( Wightman  v.  City  of  Providence,  1  Cliff.  624. 
Caldwell  v.  New  Jersey  Steamboat  Co,,  56  ^arl.  425.) 

The  injuries  sustained  by  the  plaintiff,  as  they  have 
already  been  shown,  from  the  evidence,  in  the  view  in 
which  the  jury  were  at  liberty  to  accept  it,  were  of  an  ex- 
ceedingly painful,  serious  and  permanent  nature,  some  of 
the  important  effects  of  which  it  is  probable  will  continue 
during  his  natural  life,  and  may  sensibly  abridge  the 
period  to  which  that  might  otherwise  have  been  extended. 
He  was  of  the  age  of  twenty-eight  years,  in  his  early  man- 
hood, engaged  in  an  extended  and  lucrative  practice  of 
the  law,  impaired  by  his  inability  to  give  it  the  attention 
which  it  required,  and  attended  with  bodily  derangements 
that  may  measurably  unfit  him  for  the  duties  of  its  pursuit 
Under  the  circumstances  which  the  evidence  tended  to 
establish,  the  court  has  no  data  from  which  it  can  say  that 
the  verdict  rendered  by  the  jury  was  greater  than  the  com- 
pensation the  plaintiff'  justly  should  receive.  If  they  be- 
lieved, as  they  may  be  assumed  to  have  done,  that  all  the 
consequences  mentioned  by  the  medical  witnesses,  and  in- 
dicated by  the  testimony  given  by  the  plaintiff,  would 
probably  result  from  the  injury  he  has  been  subjected  to, 
then  the  verdict  was  not  too  large.  And  this  court  should 
not  set  it  aside ;  which  is  the  only  mode  in  which  it  could, 
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in  any  case  like  the  present  one,  be  at  liberty  to  interfere 
with  it     (Ga$9in  v.  Delany,  38  N.  T.  178.) 

Objections  were  taken,  daring  the  trial,  to  certain  state- 
ments of  the  plaintiff  as  a  witness,  allowed  to  be  given  by 
the  court  By  the  first,  now  relied  upon,  he  answered 
that  the  brain  was  evidently  numbed,  and  sensibility  dead- 
ened by  the  blows  and  concussion.  This  statement  was 
simply  objected  to  in  general  terms,  but  it  is  now  urged  that 
it  was  inadmissible  because  it  was  the  opinion  of  the  wit- 
ness. That,  however,  cannot  properly  be  held  to  be  its 
nature;  for  the  witness  was  describing  the  effects  pro- 
duced by  the  injury  upon  his  feelings,  and  this  was  most 
likely  designed  to  be  of  the  same  character.  But  if  it  was 
not,  the  objection  now  urged  should  have  been  presented 
to  the  attention  of  the  court  at  the  trial.  If  it  had  been, 
and  the  answer  was  deemed  the  statement  of  an  opinion, 
as  distinguished  from  the  relation  of  a  fact,  it  would,  no 
doubt,  have  been  then  excluded  as  improper.  The  omis- 
sion to  present  that  point  then^  must  be  held  to  be  a  waiver 
of  it  now.     {Fountain  v.  Pettee,  38  N.  T.  184-186.) 

A  similar  form  of  objection  was  made  to  the  evidence 
showing  the  kidney  difficulties  experienced  by  the  plain- 
tiff* after  the  accident  But  as  he  was  free  from  bodily 
derangement  before  the  injury,  and  it  was  shown  that 
these  derangements  were  traceable  to  nervous  disorders, 
or  as  the  plaintiff  testified,  a  nervous  disease  of  the  kid- 
neys occurred,  and  the  plaintiff's  nervous  system  suffered 
from  the  injury  received,  there  was  sufficient  probability 
for  insisting  that  these  attacks  were  caused  by  it,  to  render 
the  question  whether  they  were  or  were  not  the  proper 
subject  of  consideration  by  the  jury.  This  seems  to  be 
one  of  the  derangements  Doctor  Dimkerd  treated  him  for ; 
and  he  swore  that  what  he  treated  him  for  Was  entirely 
due  to  the  accident  For  these  reasons,  this  evidence  was 
admissible,  but  if  it  had  not  been,  the  objection  was  too 
general  to  bring  it  in  question  upon  this  appeal. 
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The  same  answers  may,  with  equal  propriety,  be  given 
to  the  objection  taken  to  the  evidence  that  the  plaintiff 
had  not  been  sick  to  exceed  a  day  at  a  time,  and  from 
trivial  causes,  since  1864,  and  then  only  with  army  fever, 
from  which  he  completely  recovered.  It  had  some  ten- 
dency to  confirm  the  statement  made  by  himself,  and  by 
Doctor  Van  Boren,  that  he  was  in  perfect  health  at  the 
time  of  the  accident. 

The  objection  to  the  statement  that  the  plaintiff  was  in 
partnership  with  his  father,  may  be  dismissed  with  the 
remark,  that  if  it  was  entirely  immaterial  that  objection 
was  not  taken  to  it,  but  one  simply  of  the  most  general 
form,  it  was  properly  received  as  an  incident  of  the  busi^ 
ness  relations  of  the  plaintiff*,  and  as  introductory  to  the 
evidence  of  the  illness  of  his  partner,  for  which  reason  he 
could  not  be  expected  to  discharge  the  plaintiff's  daties 
in  their  joint  business. 

The  defendant  requested  that  the  court  should  charge 
the  jury  that  if  the  defendant,  or  its  agents,  had  no  knowl- 
edge, or  reasonable  means  of  knowledge,  of  the  rail  pro- 
jecting from  the  car,  in  season  to  remove  it  before  the 
accident,  the  plaintiff'  could  not  recover.  This  was  prop- 
erly denied,  for  the  reason  that  no  evidence  was  given  in 
the  course  of  the  trial  tending  to  show  that  no  such  knowl- 
6dge,  or  means  of  knowledge,  existed.  The  facts  indicated 
the  contrary.  If  a  due  degree  of  attention  had  been  be- 
stowed upon  the  construction  train,  the  state  of  the  rail 
i^on  the  platform  car  would  have  been  discovered  at 
once,  and  the  accident  probably  avoided.  Then  the 
answer  which  the  court,  at  the  trial,  gave  to  the  proposi- 
tion was  entirely  apposite  and  reasonable ;  that  was,  that 
the  rail  might  have  been  so  carelessly  placed  upon  the  car 
as  to  slip  into  ah  improper  position  by  the  movement  of 
the  train.  Certainly,  human  foresight,  properly  directed, 
was  capable  of  guarding  against  the  result  which  followed. 
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And  if  it  conld  have  done  so,  the  defendant  was  liable  for 
the  omission. 

The  refusal  to  charge  that  there  was  no  evidence  before 
the  jury  that  the  plaintiff  was  not  earning  as  much  money 
since,  as  before  the  accident,  was  not  error.  The  court 
charged  that  there  was  no  direct  evidence  to  that  effect 
But  circumstances  were  shown  by  the  medical  witnesses 
sworn  for  the  plaintiff*  and  by  his  own  testimony,  tending 
to  show  that  his  business. capacity  had  been  diminished, 
and  from  that  it  might  well  be  inferred  that  his  earnings 
were  reduced  by  means  of  the  accident. 

Upon  this  subject,  the  plaintiff  testified  that  his  powers 
of  application  to  business,  and  for  continued  thought,  had 
been  diminished ;  and  that  his  business  had  been  impaired 
by  its  want  of  attention.  Doctor  Van  Buren  said  that  the 
injuries  would  have  a  tendency  to  weaken  his  constitution, 
to  invite  disease ;  impair  his  capacity  to  enjoy  life ;  and 
that  nothing  could  pot  him  where  he  was  before ;  which, 
according  to  this  witness,  was  a  state  ot  perfect  health. 
The  evidence  of  Doctor  Dimkerd  was,  in  substance,  to  the 
same  effect  And  the  plaintiff,  in  this  connection,  also 
testified  that  he  could  not  undergo  the  same  amount 
of  work  as  formerly,  without  some  immediate  injurious 
results. 

No  ground  exists  for  interfering  with  the  disposition 
which  has  been  made  of  the  case ;  and  the  order  and  judg- 
ment should  accordingly  be  affirmed,  with  costs.  . 

[Third  Dbpabtmbkt,  Gbvbbal  Tbrm,  at  Schenectady,  Jime  4,  18T2. 
F,  PotUr,  Parktr  and  DanMt,  JosticeB.] 
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A  guardian  in  socage  has  the  right  to  make  a  lease  of  the  lands  of  his  ward, 
in  bis  own  name ;  and  one  so  made  will  bind  the  infant  as  effectnally  as  if 
made  in  his  name. 

A  general  guardian  has,  as  such,  the  same  power,  in  t2iat  respect,  as  a  guardian 
in  socage. 

For  injuries  to  the  premises  covered  by  the  covenants  in  a  lease,  the  minor,  as 
owner  in  fee,  has  no  right  of  action,  except  upon  the  lease  itself.  Only  one 
action  can  be  maintained,  for  such  injuries,  and  that  action  must  be  on  the 
lease. 

A  lease  executed  by  a  guardian,  of  his  ward's  land,  is  assignable ;  and  the 
assignee  can  recover  damages  for  breaches  of  all  covenants  therein  whidi 
may  be  assigned  ]  provided  he  is  also  owner  of  the  reversion.  This  em- 
braces covenants  by  a  lessee  to  work  the  farm  in  a  good  fanner  like  manner, 
to  keep  it  in  good  condition,  to  seed  down  a  part,  dtc.  Ac  Moboav,  J., 
dissented. 

The  contract  of  a  guardian  for  the  tais  of  his  ward's  real  estate  is  wholly  unau- 
thorized, and  will  not  bind  either  the  ward  or  his  estate ;  except  so  fkr  as  the 
guardian  has  the  power  to  deal  with  the  possession. 

If  a  lease  executed  by  a  guardian  does  not  cover  the  whole  period  of  the 
ward's  minority,  then  there  is  a  reversionary  interest  In  the  guardian,  which 
he  has  a  right  to  assign. 

Such  interest  will  pass  under  a  contract  of  sale,  executed  by  the  guardian  and 
approved  by  the  court ;  and  the  purchaser  will  have  such  a  reversionary 
interest  in  the  premises  as  will  enable  him  to  recover  damages  for  an  ii\jury 
to  such  interest. 

Although  the  assignee  of  a  lease,  only,  cannot  recover  for  iiguries  to  the  rever- 
sion, yet  where  such  assignee  is  also  the  owner  of  the  reversion,  he  may 
recover  for  such  injuries. 

APPEAL,  by  the  plaintiff,  from  a  judgment  of  nonsuit 
ordered  at  the  circuit. 
The  action  was  brought  to  recover  damages  for  the 
breach  of  a  contract  by  the  defendant,  in  not  working  and 
conducting  a  farm  according  to  an  agreement  or  lease  set 
out  in  the  complaint.  The  answer  set  up,  1st.  A  general 
denial.  2d.  That  the  farm  &c.  leased,  belonged  to  one 
Henry  N.  Adams,  an  infant,  and  that  he  was  the  owner  in 
fee  thereof,  and  that  said  lease  was  made  without  any 
legal  right  on  the  part  of  the  lessor  to  make  the  same.  * 
That  the  violation  of  said  lease  consisted  of  injuries  to  the 
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freehold  and  accrued  to  said  infant,  and  that  he  had  not, 
in  any  way,  assigned  the  claim  for  such  damages  to  the 
plaintiff.  That  at  the  time  the  defendant  took  said  lease 
&;c.y  he  supposed  said  lessor  had  a  right  to  give  the  same. 
3d.  That  the  defendant  plowed  only  as  good  husbandry 
required,  and  offered  to  seed  down  the  same  as  was  need- 
ful. But  the  lessor  neglected  and  refused,  to  furnish  the 
seed,  and  that  the  defendant  afterwards  settled  all  dam- 
ages with  said  lessor,  and  seeded  said  farm  according  to 
his  agreement  in  said  lease.  And  that  all  timb%r  cut  or 
carried  off  from  said  &rm  was  by  consent  and  direction 
of  said  lessor,  and  accounted  for  by  the  defendant  before 
the  assignment  of  said  lease  to  the  plaintiff.  That  no 
wood  was  cut  from  said  laud  except  what  was  necessary 
for  the  defendant's  family,  and  such  as  was  authorized  by 
said  lease. 

On  the  trial,  the  defendant's  counsel  offered  to  prove 
that  said  Henry  N.  Adams  was  the  only  child  and  heir  at 
law  of  Norton  Adams,  deceased,  and  that  he  inherited  the 
said  land  in  fee  from  his  father,  free  and  clear  of  incum- 
brance^ except  the  unassigned  right  of  dower  in  his 
mother,  the  lessor,  who  was  his  general  guardian,  and  that 
the  defendant's  occupancy  of  the  farm,  under  said  lease, 
was  terminated  in  pursuance  of  notice  previously  given, 
according  to  the  requirements  of  said  lease,  April  1,  1860, 
and  that  the  plaintiff  then  went  into  possession  of  said 
farm.  Each  and  every  part  and  parcel  of  the  evidence 
offered  by  the  defendant  was  duly  objected  to  by  the 
plaintiff's  counsel,  upon  the  ground  that  the  defendant 
was  estopped  from  denying  or  disputing  the  title  of  his 
lessor;  which  objection  was  overruled,  and  the  plaintiff's 
counsel  duly  excepted,  and  the  evidence  so  offered  was 
received.  The  plaintiff's  counsel,  on  being  requested  by 
the  defendant's  counsel,  admitted  that  he  did  not  expect 
to  prove  any  injury  to  the  personal  property,  but  only 
damages  affecting  the  real  estate.    The  defendant's  coun- 
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Bel  then  alleged  that  such  damages  would  be  recoverable 
iu  an  action  of  waste,  and  belonged  to  the  reversioner,  and 
not  to  the  plaintiff.  The  plaintiff's  counsel  insisted  that 
this  was  an  action  for  a  breach  of  the  contract  contained 
in  the  lease,  and  that  the  defendant  could  nol  dispute  oi* 
question  the  title  of  his  landlord,  and  at  all^events  the  de- 
fendant was  liable  to  the  plaintiff'  for  the  breach  of  con- 
tract, although  the  damage  might  be  recoverable  in  an 
action  of  waste.  That  said  plaintiff  was  now,  and  had 
been,  the*  owner  of  the  farm,  and  of  said  lease  &c.,  from 
April  3,  1859.  The  court  said  that  the  plaintiff  was  not 
entitled  to  such  damages,  although  they  were  provided 
for  in  the  lease.  To  which  decision  the  plaintiff's  counsel 
excepted.  The  defendant's  counsel  thereupon  moved  for 
a  nonsuit  The  court  granted  the  motion,  and  the  plain- 
tiff's counsel  duly  excepted. 

Mr.  Baynor,  for  the  appellant 

L  The  defendant  having  taken  the  lease  and  entered 
into  possession  of  said  farm,  and  held  the  same  under  and 
by  virtue  thereof,  is  estopped  from  denying  the  title  of 
his  landlord.  (3  Abb.  Dig.  644,  c£<?.,  and  ea$e%  there  cited.) 
Or  that  he  is  liable  in  an  action  for  damages  at  the  suit  of 
the  lessor,  or  the  plaintiff,  who  is  the  assignee  of  said  lease 
and  owner  of  said  farm,  for  a  breach  of  the  condition  of 
said  lease.     (3  Abb.  Dig.  644) 

n.  The  plaintiff  was  in  truth  and  in  fact  the  owner  of 
said  farm  and  of  said  lease,  from  April  13,  1859,  together 
with  any  and  all  claims  that  had  accrued  or  might  accrue 
under  said  lease,  for  damages. 

in.  The  defendant  being  estopped  under  said  lease 
from  maintaining  his  defense,  the  plaintiff  should  have 
been  allowed  to  prove  his  cause  of  action. 

lY.  The  plaintiff  having  become  the  owner  of  said  &rm 
and  of  said  lease  on  the  13th  day  of  April,  1859,  ought  to 
have  been  allowed  to  show  that  the  breach  of  said  agree- 

Vol.  LXIIL  18 
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ment,  and  the  damageB  to  said  plaintiff  by  reason  thereof^ 
all  accrued  after  that  time^  and  that  the  defendant  was 
therefore  liable  to  the  plaintiff  in  said  action,  for  such, 
damages. 

Y.  The  judge  at  the  circuit  erred  iu  holding  that  the 
plaintiff  was  not  entitled  to  recover  damages  for  the 
breach  o^  the  contract,  although  they  were  provided  for 
in  the  lease. 

YL  The  judge  also  erred  in  nonsuiting  the  plaintifl^ 
and  especially  at  that  stage  of  the  trial. 

Vn.  The  lessor  to  the  defendant  was  the  mother  and 
general  guardian  of  said  infant,  and  as  such  had  the  right 
and  was  bound  to  take  care  of  his  property,  and  lease  the 
farm  and  collect  the  rents.  (2  Kenfa  Com.  235,  7th  ed,) 
And  might  also  maintain  an  action  for  damages,  or  tres- 
pass, in  her  own  name,  and  could  also  bring  ejectment,  if 
necessary.     (Idem.) 

Vm.  On  the  13th  of  April,  1859,  the  plaintiff  bought  the 
farm  in  question,  and  took  it  subject  to  the  lease,  which 
was  then  assigned  to  him.  From  that  time  to  the  end  of 
said  lease,  all  the  damages  done  to  said  farm,  and  that  in 
any  way  accrued  from  the  breach  of  said  contract  or  lease, 
accrued  directly  to  the  plaintiff  and  he  alone  was  entitled 
to  recover  therefor. 

L.  J7.  dt  F.  HuetHihy  for  the  respondent. 

I.  That  said  damages  were  recoverable  in  an  action  by 
the  infant,  is  beyond  question.  That  was  the  rule  at  com- 
mon law,  and  is  made  so  by  statute.  (3  R,  8.  621,  §  4, 
6th  ed.)  This  right  belonged  to  the  grantor  of  the  plain- 
tiff, Thacker,  by  statute,  and  it  was  a  right  that  could  not 
be  waived,  by  an  infant  at  least;  and  the  counsel  for  the 
appellant  must  take  the  position  that  the  defendant,  Hen- 
derson, is  liable  to  have  collected  of  him,  by  two  persons, 
damages,  and  the  same  damages,  for  the  same  cause  of 
action. 
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n.  The  plaintiff  contends  that  the  principle,  ^Hhat  a 
tenant  cannot  dispute  his  landlord's  title/'  estops  Hender* 
son  from  saying  that  another  than  the  plaintiff  has  the 
right  to  sue  for  the  damages.  We  understand  the  rule  to 
be  this ;  that  a  tenant  is,  by  his  lease,  estopped  from  say- 
ing he  has,  at  the  time  of  the  taking  of  th^  lease,  a  better 
title  than  the  landlord,  and  that  in  all  actions,  in  which 
the  primary  and  principal  object  is  to  try  the  question  of 
title,  he  is  estopped  by  his  lease.  But  this  is  not  that  case. 
Henderson  claims  no  interest  in  the  land.  He  does  not 
dispute  the  right  of  his  landlord  to  lease.  She  might.have 
the  right  to  lease,  and  not  the  right  to  recover  for  waste. 
She  might  be  a  tenant  for  years  or  life,  in  possession,  and 
doubtless  as  such  would  have  the  right  to  lease  the  land 
to  him ;  but  the  action  must  be  brought  by  the  reversioner, 
or  the  person  injured  must  be  the  party  bringing  the  suit. 
*'  The  persons  who  may  be  injured  by  waste  are  such  as 
have  some  interest  in  the  estate  wasted."  {See  3  Black. 
Com.  [  Wend.]  224,  marg.)  And  it  is  well  settled  that  the 
damages  are  to  be  apportioned  among  those  entitled  thereto 
according  to  their  interest.  The  rule  is,  ^'  that  all  parties 
materially  interested  in  the  subject  matter  of  the  suit  ought 
to  be  made  parties.  All  should  be  brought  before  the 
court,  so  as  to  make  the  performance  of  a  decree  safe  to 
those  compelled  to  obey  it,  and  to  prevent  the  necessity 
<>f  the  defendant's  litigating  the  same  question  again  with 
other  parties."  {See  Kidd  v.  Lennieon^  6  Barb.  9-18.) 
That  was  an  action  of  waste  brought  by  the  owners  in  fee, 
(tenants  in  common,)  and  it  was  holden  that  H.,  who  held 
fii  executory  contract  of  sale  of  the  interest  of  one  of  the 
plaintiffs,  was  a  necessary  party  to  the  suit.  {See  Ohrietie 
V.  Herrickf  1  Barb.  Ch.  260.)  But  in  this  case  we  are  not 
driven  to  the  necessity  of  impeaching  the  title  of  the  lessor, 
ourselves.  The  lease  provided  for  being  terminated  by  a 
pale  of  the  premises,  and  was  so  terminated  a  year  previous 
to  the  end  of  the  term,  and  in  effecting  this  termination 
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the  lessor  pat  upon  record  the  evidence  that  she  had  no 
title  to  the  premises,  and  that  any  action  for  waste  belonged 
to  her  infant  son,  Henry  N.  Adams.  We  say,  then,  that 
even  admitting  that  while  we  held  under  her  lease,  we 
could  not  question  her  title,  yet  when  she  (the  lessor)  by 
means  of  the  assertion  of  her  own  want  of  title,  and  of  a 
title  in  a  third  person,  terminates  the  tenancy  and  turns 
us  out  of  possession,  we  have  a  right  to  take  her  at  her 
word,  and  insist  that  her  want  of  title  deprives  her  of  a 
right  to  recover  in  an  action  to  which  the  title  is  essential, 
in  which  her  recovery  would  be  no  bar  to  that  of  her  minor 
child. 

By  the  Courts  MuLLiN,  J.  Norton  Adams  died  seised  of 
the  premises  described  in  the  complaint,  prior  to  the  28th 
of  September,  1857.  He  left  surviving  him  a  minor  son, 
Henry  Adams,  and  his  widow,  Elizabeth  R  Adams,  now 
Elizabeth  R  Woolston.  It  seems  that  the  mother  had 
been  appointed  general  guardian  of  her  son  Henry,  but  at 
what  time  does  not  appear.  On  said  28th  day  of  Septem- 
ber, 1857,  the  widow  leased  the  premises  in  question  to 
the  defendant,  for  the  term  of  three  years  from  the  1st  of 
April,  1859,  at  an  annual  rent  of  $350.  If  the  premises 
were  sold,  the  lessor  had  the  right  to  terminate  the  lease 
at  the  end  of  the  first  or  second  year.  The  lease  contained 
covenants  on  the  part  of  the  lessee,  to  work  the  farm  in  a 
good  farmer  like  manner,  and  to  keep  it  in  good  condition ; 
to  seed  down  part,  &;c.  On  the  15th  of  April,  1859,  a  con* 
tract  was  entered  into  between  the  said  Elizabeth  and  the 
plaintiflF,  subject  to  the  approval  of  the  Supreme  Court,  the 
one  to  sell  and  the  other  to  purchase  said  farm,  on  the 
terms  specified  in  the  complaint.  Subsequently  such  pro- 
ceedings were  had  in  said  court,  on  the  petition  of  the 
said  Elizabeth  R,  as  guardian  of  said  Henry  Adams,  that 
she  was  authorized  to  sell  to  the  plaintiff  said  premises; 
and  in  pursuance  of  such  order,  said  Elizabeth  executed  a 
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conveyance  of  the  premises  to  the  plaintiff,  whereby  he 
became  the  owner  of  the  fee  of  said  premises  absolutely, 
the  widow  having  released  her  dower  therein.  It  was  a 
part  of  the  arrangement  between  the  said  Elizabeth  and 
the  plaintiff  that  the  lease  in  question  should  be  assigned  to 
him;  and  it  was  assigned,  except  the  rent  The  assign- 
ment bears  date  the  13th  of  April,  1859,  being  the  same 
date  with  the  contract  of  sale.  The  proceedings  to  obtain 
authority  to  sell  were  instituted  in  November,  1859,  and 
completed  in  February,  1860.  The  deed  to  the  plaintiff  is 
dated  on  the  2d  of  April,  1860. 

The  action  was  brought  to  recover  damages  for  breaches 
of  the  covenants  in  the  lease.  On  the  trial,'  the  lease, 
assignment,  agreement  to  sell,  and  the  proceedings  to  ob- 
tain permission  to  sell,  and  the  deed  in  pursuance  thereof, 
were  put  in  evidence.  The  plaintiff  then  offered  to  prove 
breaches  of  the  covenants,  caused  by  injury  to  the  build- 
ings, fences,  bad  husbandry,  &c.,  which  was  objected  to, 
and  rejected,  on  the  ground  that  the  plaintiff  could  not 
maintain  an  action  for  such  breaches,  an4  the  complaint 
was  dismissed ;  and  from  such  judgment  this  appeal  is 
taken. 

Before  proceeding  to  examine  the  principal  question,  it 
is  necessary  to  ascertain  whether  the  lease  was  valid,  and 
whether  the  plaintiff*  acquired  any  right  or  interest  in  the 
covenants  contained  therein.  The  father  having  died, 
leaving  a  minor  child,  the  mother  became  the  guardian  in 
socage,  and  as  such  was  entitled  to  the  rents  and  profits 
of  Ms  real  estate,  (3  B.  8.  2,  §  5,  5th  ed, ;)  and  such  right 
continued  until  a  testamentary  or  other  guardian  was  ap- 
pointed. {Id.  §  7.)  The  chancellor,  in  Field  v,  ScMeffe- 
Unj  (7  John.  Oh.  150,)  held  that  a  guardian  in  socage  of  real 
estate  may  lease  it  in  his  own  name,  and  dispose  of  it 
during  the  guardianship.  And  he  further  held  that  a  chan- 
cery guardian  had  the  same  power.  Chief  justice  l^elson,  in 
Eolme8  V.  Seely,  (17  Wend.  78,)  says :  "  A  guardian  in  socage 
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has  the  custody  of  the  land  of  the  infant,  and  is  entitled 
to*profits  for  his  benefit  He  has  an  interest  in  the  estate, 
and  may  lease  it,  and  recover  in  his  own  name,  and  bring 
trespass.  He  is  in  possession  by  right,  and  may  of  course 
maintain  the  action  of  trespass  or  ejectment  against  any 
person  entering  upon  him  without  right."  In  Pond  v, 
Gurtiiiy  (7  Wend.  45,)  the  lease,  in  its  commencement, 
read  as  follows :  '^  It  is  agreed  by  and  between  E.  Curtiss, 
minor,  by  B.  Pond,  his  guardian  &c.,  and  Elisha  Ourtiss" 
&;c.  It  was  signed  Elisha  Curtiss,  [l.  s.,]  B.  Pond,  [l.  s.] 
The  suit  was  brought  by  the  guardian,  in  his  own  name. 
The  defendant  pleaded  non  est  factum^  and  specially,  that 
the  plaintiff  was  guardian,  and  the  ward  had  attained 
the  age  of  twenty-one  before  the  rent  sued  for  came  due. 
There  was  a  demurrer ;  but  the  court  overruled  it,  holding 
that  the  guardian  may  sue  in  his  own  name,  on  a  lease 
made  by  him  in  his  own  name,  of  the  ward's  land,  eveu 
after  the  ward  has  come  of  age. 

If  then  the  mother  was  guardian  in  socage,  she  had  the 
ri^ht  to  make  the  lease  of  the  premises  in  question  in  her 
own  name,  and  it  bound  the  infant  as  effectually  as  if  made 
7  a  his  name.  But  if  the  mother  was  not  guardian  in 
\  ^cage,  but  the  general  guardian  of  her  son,  she  had,  as  such, 
t  e  same  power  as  a  guardian  in  socage.  (3  B.  S.  243,  §  4, 
5f  A  ed.  Id,  244,  §  10.  Id.  245,  §  20.  See  abo  opinion  of  the 
chancellor  in  Field  v.  Schieffelin^  7  John.  Oh.  150,  cited  9upra.) 

The  minor,  then,  as  owner  in  fee,  had  no  right  of  action 
for  injuries  to  the  premises  covered  by  the  covenants  in 
the  lease,  except  upon  the  lease  itself.  Had  the  lease  been 
made  without  authority  and  the  minor  had  done  nothing  to 
ratify  it,  it  is  quite  probable  that  a  court  of  equity  would 
have  protected  the  tenant  against  an  action  for  damages, 
on  the  lease,  while  the  lessee  was  liable  in  waste  to  the 
owner  in  fee.  But  that  question  is  not  here.  Only  one 
action  can  be  maintained,  and  that  action  must  be  on  the 
lease.     If  the  injuries  done  to  the  property  were  not 
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covered  by  the  lease,  a  question  might  then  arise,  whether 
the  owner  in  fee  might  not  sue  for  waste.  But  that  ques- 
tion is  not  here.  The  action  is  on  the  lease,  and  no  re- 
covery can  be  had  except  for  such  damages  as  are  covered 
by  it.  The  lease  is  unquestionably  assignable,  and  the 
assignee  can  recover  damages  for  breaches  of  all  covenants 
therein  which  may  be  assigned.  The  question  then  is, 
are  those  covenants,  by  whi<Ai  the  lessee  obligates  himself 
not  to  injure  the  real  estate,  assignable?  If  they  are,  the 
plaintiff  was  entitled  to  maintain  this  action. 

Before  the  Code,  the  term  ^'  not  a$9ignable**  had  two  sig- 
nifications; one  of  which  was,  that  a  particular  thing 
was  not  the  subject  of  assignment,  the  other,  that  it  was 
not  assignable  so  as  to  vest  in  the  assignee  a  right  of  ac- 
tion. A  right  of  action  for  an  injury  to  the  person  or 
the  character  was  not  the  subject  of  an  assignment  A 
non-negotiable  note  was  not,  at  common  law,  assignable^ 
so  as  to  enable  the  assignee  to  sue  in  his  own  name.  But 
in  equity,  before  the  Oode,  and  at  law  or  in  equity  since 
the  Code,  such  an  assignee  may  sue  in  his  own  name. 
Covenants  in  a  lease  were  the  subject  of  assignment 
Some  of  them  could  be  assigned,  and  the  assignee  could  sue 
in  hisvown  name  for  a  breach ;  the  breaches  of  others  must 
have  been  sued  for  in  the  name  of  the  assignor.  When 
ihe  covenant  was  broken  at  the  time  of  the  assign- 
ment, the  assignee  could  not  sue  in  his  own  name  for 
damages  for  such  breaches.  (8  Ooteeny  211.  2SSlf  475. 
WoodfaU'iL.i'T.  355.  2  HOI.  Abr.  392, 393.)  But  where 
tie  assignee  of  the  lease  was  owner  of  the  reversion  and 
tl^e  covenant  ran  with  the  land,  then  he  might  sue  for  all 
I .  eaches  happening  after  the  assignment  (2  Sill,  274. 
J  liarb.  Ch.  62.  3  S.  S.  37,  §  17,  5th  ed.)  When,  how- 
cver,  he  was'  the  assignee  of  the  lease,  but  not  of  the  re- 
vcidion,  and  the  covenants  did  not  run  with  the  land,  he 
could  sue  in  his  own  name  for  breaches  occurring  after 
the  assignment     (8  Oawen,  211.    3  Denio,  297.)    But  if 
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he  did  not  own  the  reversion,  he  could  not  recover  in  his 
own  name  for  breaches  of  covenants  which  run  with  the 
land.  (8  Oiwmj  211.  3  Dmio,  296,  297.  1  Hill.  Abr. 
129,  §  74.) 

The  lease  was  assigned  in  April,  1859,  and  the  assign- 
ment took  effect  immediately.  The  contract  of  sale  sub- 
ject to  the  approval  of  the  court  bore  date  the  same  day 
of  the  assignment  of  the  leftse,  and  took  effect  immedi- 
ately. In  pursuance  of  this  agreement,  title  was  subse- 
quently perfected  in  the  plaintiff  The  deed  from  the 
special  guardian  to  the  plaintiff  bears  date  the  2d  of  April, 
1860.  The  contract  of  sale  by  the  mother  was  wholly 
unauthorized,  and  did  not  bind  either  the  son  or  the 
estate,  except  so  far  as  the  mother,  as  guardian,  had  the 
power  to  deal  with  the  possession.  I  have  already  shown 
that  she  had,  as  guardian,  such  an  interest  in  the  prem- 
ises as  would  enable  her  to  maintain  trespass,  or  even 
ejectment,  (see  aUo  5  John.  51,)  during  the  son's  minority. 
The  lease  to  the  defendant  may  not  have  covered  the 
whole  period  of  the  minority ;  if  not,  then  there  was  a 
reversionary  interest  in  the  guardian,  which  she  would 
have  the  right  to  assign  ;  and  as  this  was  the  only  interest 
the  guardian  had  to  convey,  it  is  probable  that  this  is  all 
that  the  plaintiff  got  under  the  contract  with  the  guardian. 
If  this  interest  passed,  as  I  think  it  did,  the  plaintiff  had 
such  a  reversionary  interest  in  the  premises  as  would  en- 
able him  to  recover  damages  for  an  injury  to  such  inter- 
est. The  deed  from  the  special  guardian  did  not  convey 
to  the  plaintiff  any  interest  in  the  fee,  which  would  enable 
him  to  sue  for  an  injury  to  such  estate  or  interest  before 
the  actual  delivery  of  the  deed,  which  seems  to  have  oc- 
curred on  or  about  the  2d  of  April,  1860.  It  was  con- 
ceded, on  the  trial,  that  the  defendant  gave  up  the  pos- 
session of  the  farm  on  the  1st  of  April,  1860.  It  is  quite 
clear  that  no  damages  occurred  for  which  the  plaintiff* 
could  sue  as  owner  of  the  reversion  under  the  deed  of 
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the  2d  of  that  month.  If  he  is  entitled  to  recover  at  all 
it  must  be  on  the  ground  above  suggested,  as  assignee  of 
the  lease  and  the  interest  in  the  premises  as  tenant  of  the 
guardian  under  the  contract  of  sale,  which,  for  the  pur- 
poses of  the  case,  we  must  treat  as  the  creation  of  a  ten- 
ancy to  take  effect  after  the  termination  of  the  lease  of 
the  defendant  So  far,  then,  as  the  acts  of  the  defendant 
were  prejudicial  to  the  rights  of  the  plaintiff  standing  in 
this  relation  to  the  premises,  he  is  entitled  to  recover,  but 
no  further.  The  minor  was  the  owner  of  the  fee  in  re- 
version, and  for  injuries  to  such  interest  he  had  a  right 
of  action,  and  the  bringing  the  one  action  was  no  bar  to 
the  action  of  the  other,  as  they  sued  in  different  rights, 
and  to  protect  different  interests.  (1  Chit.  PI  51.)  The 
learned  justice  held,  at  the  circuit,  that  the  plaintiff  was 
not  entitled  to  damages  for  an  injury  to  the  land,  although 
provided  for  in  the  lease.  In  this  I  think  he  was  mistaken. 
The  proposition  that  the  assignee  of  the  lease,  only,  can- 
not recover  for  injury  to  the  reversion,  is  perfectly  correct 
But  under  the  peculiar  facts  of  the  case,  it  seems  to  me 
the  plaintiff  had  such  an  interest  in  the  reversion  as  en- 
titled him  to  recover  for  injury  done  to  it  For  these 
reasons,  I  think,  the  plaintiff  was  improperly  nonsuited, 
and  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Morgan,  J.,  dissented. 

Kew  trial  granted. 

[Jbppbbbos  Gbnbbal  Tbbm,  October  7, 1862.    JftfAifi,  Uorgw  and  Baemy 
Justices.] 
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In  thb  hattbr  of  the  applioation  of  the  Oomhission- 
SRS  OF  THB  Central  Pare  to  confirm  the  report  of  the 
commissioners  of  estimate  and  assessment,  for  opening 
BiYBRsiDB  Park. 

The  courts  of  this  State  have  repeatedly  held  that  land  taken,  in  a  city,  for 
public  parka  and  squares,  by  authority  of  law,  whether  advantageous  to  the 
public  for  recreation,  health  or  business,  is  taken  for  a  public  use ;  and  there 
ai^>ear8  to  be  no  reason  for  doubt  on  the  subject.    Ptr  LaoNAsn,  J. 

The  constitution  of  this  State  having  authorized  property  to  be  taken  for  pub- 
lic use,  and  the  compensation  therefor  to  be  ascertained  by  a  Jury,  or  by 
not  less  than  three  commissioners  appointed  by  a  court  of  record,  when  these 
conditions  have  been  observed,  it  is  not  the  province  of  this  court  to  de- 
termine, in  opposition  to  the  authority  granted  by  the  legislature,  to  the 
commissioners  of  the  Central  Park,  as  to  the  necessity  for  laying  out  new 
parks  or  squares. 

The  dtiaen  is  entitled  to  the  absolute  control  of  his  estate,  unless  it  Is  taken 
for  public  use,  in  due  form  of  law ;  and  this  right  it  is  the  duty  of  the  court 
to  maintain. 

His  land  can  be  so  taken  only  by  "  due  process  of  law."  But  when  the  con- 
ditions required  by  the  constitution  of  the  State  to  be  observed,  for  the  pro- 

^  tection  of  the  rights  of  the  citizen,  have  been  complied  with,  it  must  be 
regarded  as  a  fulfillment  of  the  direction  in  respect  to  "  due  pi^cess  of  law ;" 
whether  the  direction  be  found  in  the  State  constitution,  or  in  the  fifteenth 
amendment  to  that  of  the  United  States. 

The  protection  of  that  amendment  can  be  invoked  only  when  the  right  of  the 
citizen  has  been  invaded  by  a  disregard  of  the  "  due  process  of  law,"  as 
guarantied  by  the  fundamental  law  of  the  State. 

It  is  not  a  valid  ground  of  otyection  to  the  confirmation  of  a  report  of  com- 
missioners of  estimate  and  assessment  in  proceedings  for  opening  a  new 
pork,  that  the  lands  embraced  in  such  park  are  not  all  contiguous ;  that  is, 
that  there  are  intervening  blocks  and  spaces  not  taken ;  where  such  inter- 
vening spdoes  are  not  so  large  as  to  interfere  with  the  integrity  or  continuity 
of  the  plan,  or  the  equalizing  of  the  assessments. 

Nor  Is  it  any  ground  of  qbjection  to  such  report  that  the  commissioners  have 
regarded  the  land  of  a  railroad  company,  lying  within  the  designated 
limita  of  the  new  park,  and  occupied  by  the  company  for  its  track,  as  not 
having  been  taken  for  the  use  of  the  park,  and  as  not  requiring  any  estimate 
for  damages,  or  assessment  for  benefits. 

Tiie  use  of  the  line  of  the  track  by  a  railroad  company  is  a  franchise  granted 
by  law  to  such  company,  in  the  nature  of  a  contract,  and  as  such,  inviolable, 
except  under  the  general  power  reserved  to  the  State,  to  alter  or  repeal  the 
company's  charter. 
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Leonard  J.  Many  of  the  questions  nove  urged  might 
well  be  held  to  have  been  settled  by  a  prior  general  term, 
when  the  proceedings  in  this  matter  were  brought  there 
by  appeal  from  an  order  of  the  special  term,  confirming 
the  report  of  former  commissioners  of  estimate  and  assess- 
ment herein.  That  report  was  then  set  aside,  new  com- 
missioners were  appointed,  and  directions  given  in  respect 
to  their  duties;  but  upholding  the  regularity  and  consti- 
tutional validity  of  the  proceedings. 

A  brief  reference,  only,  will  be  made  to  the  objections 
founded  on  constitutional  reasons. 

The  courts  of  this  State  have  repeatedly  held  that  land 
taken  in  a  city  for  public  parks  and  squares,  by  authority 
of  law,  whether  advantageous  to  the  public  for  recreation, 
health  or  business,  is  taken  for  a  public  use;  and  there 
appears  to  be  no  reason  for  doubt  on  the  subject  The 
constitution  of  this  State  authorizes  property  to  be.  taken 
for  public  use,  and  the  compensation  therefor  to  be  ascer- 
tained by  a  jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  court  of  record.     {Const,  art.  1,  §  7.) 

These  conditions  appear  to  have  been  observed.  It  is 
not  the  province  of  this  court  to  determine,  in  opposition 
to  the  authority  granted  by  the  legislature,  to  the  commis- 
sioners of  the  Central  Park,  as  to  the  necessity  for  laying 
out  new  parks  or  squares.  The  power  to  lay  out  new 
parks,  &;c.  was  given  by  statute,  in  1867,  to  the  said  com- 
missioners, and  they  have  exercised  it  as  they  were  au- 
thorized to  do.  The  citizen  is  entitled  to  the  absolute 
control  of  his  estate,  unless  taken  for  .public  use,  in  due 
form  of  law ;  and  this  right  it  is  the  duty  of  the  court  to 
maintain.  His  land  can  be  so  taken  only  by  ^'  due  pro- 
cess of  law."  But  when  the  conditions  required  by  the 
constitution  of  this  State  to  be  observed,  for  the  protection 
of  the  rights  of  the  citizen,  have  been  cottiplied  with,  it 
must  be  regarded  as  a  fulfillment  of  the  direction  in  re- 
spect to  '^  due  process  of  law  ;*'  whether  the  direction  be 
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found  in  the  State  constitution,  or  in  the  fifteenth  amend- 
ment to  that  of  the  United  States.  The  protection  of  that 
amendment  can  be  invoked  only  when  the  right  of  the 
citieen  has  been  invaded  by  a  disregard  of  the  ''  due  pro- 
cess of  law"  as  guarantied  by  the  fundamental  law  of  the 
State.  Any  other  construction  of  the  amendment  would 
n'ecessarily  draw  to  the  courts  of  the  genei^l  government 
all  proceedings  to  acquire  property  for  the  public  use — 
a  result  not  contemplated,  I  think,  by  its  framers. 

The  extent  of  the  new  parks  &c.  has  been  largely  con- 
fided, by  law,  to  the  discretion  of  the  commissioners  of  the 
Central  Park ;  and  the  area  of  assessment,  to  the  commis- 
sioners appointed  by  the  court.  We  are  unable  to  per- 
ceive that  we  could  exercise  a  discretion  affecting  the 
subject,  more  wisely  than  has  been  done  by  the  said  .com- 
missioners. We  find  no  ground  for  holding  that  their 
discretion  has  been  unreasonably  exercised,  as  was  held 
in  the  Matter  of  the  Fourth  Avenue^  (3  Wend,  452,)  and  in 
other  cases. 

It  is  also  urged  as  an  objection,  that  the  lauds  of  the 
new  park  are  not  all  contiguous;  that  is,  there  are  inter- 
vening blocks  and  spaces  not  taken.  It  is  said  that  by 
this  plan  there  are  four  parks  laid  out  under  this  one  pro- 
ceeding ;  and  that  there  is  but  one  assessment  of  damages, 
while  the  different  pieces  of  land  so  taken  are  of  different 
values,  are  affected  in  different  degrees,  and  must  be  ac- 
cordingly assessed  for  benefit. 

The  claim  that  there  are  four  parks  is  not  well  founded. 
There  is  nothing  \n  the  act  requiring  all  the  laud  within 
the  external  boundaries  to  be  taken  or  included  within  the 
new  park.  The  intervening  spaces  not  taken  in  this  pro- 
ceeding, are  not  so  large  as  to  interfere  with  the  integrity 
or  continuity  of  the  plan,  or  the  equalizing  of  the  assess- 
ment 

It  is  also  objected  that  the  commissioners  have  not  ta- 
ken or  assessed  the  land  occupied  by  the  New  York  Cen- 
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tral  and  Hudson  Biver  Railroad  Company  for  its  track. 
It  is  embraced  within  the  limits  of  the  new  park,  as  desig- 
nated by  the  Central  Park  commissioners,  bnt  no  estimate 
or  assessment  has  been  awarded  for  damages,  or  imposed 
for  benefit,  by  the  -commissioners  whose  report  is  now  un- 
der consideration.  The  land  of  the  said  company  was 
acquired  many  years  ago,  for  public  use  as  a  railroad,  by 
authority  of  law.  The  authority  so  to  use  the  said  land 
has  not  been  repealed,  and  no  express  direction  has  been 
enacted  to  take  the  land  for  a  different  purpose  or  public 
use.  It  requires  an  express  manifestation,  at  least,  of  the 
will  of  the  legislature  that  the  prior  devotion  of  the  land 
to  the  use  of  the  public,  by  a  private  corporation,  for  its 
railroad,  shall  be  abandoned,  or  that  another  and  later  de- 
mand of  the  land  for  the  public  use  shall  supersede  the 
former  use,  in  order  to  justify  the  change.  The  power  so 
to  take  the  land  after  a  prior  devotion  to  a  public  use,  can- 
not be  implied.  The  continued  use  of  the  railroad  is  not 
so  inconsistent  with  the  authority  to  lay  out  a  public  park, 
embracing  a  part  of  the  line  of  a  railroad  track,  as  to  jus- 
tify the  taking  of  the  land  in  this  proceeding,  and  stopping 
its  use  by  the  railway  company.  The  public  authority 
mfWjT  lay  out  a  street  or  highway  so  as  to  intersect  the 
route  of  a  railway,  but  the  use  as  a  street  or  highway 
must  be  subordinated  to  the  ordinary  and  necessary  use 
of  the  railroad  at  the  crossing,  with  the  observance  of  the 
signals  required  by  law,  on  the  part  of  the  railroad  com- 
pany. 

The  use  of  the  line  of  the  track  is  a  franchise  granted 
by  law  to  the  said  company,  in  the  nature  of  a  contract, 
aud  as  such  inviolable,  except  under  the  general  power  re- 
served to  the  State  to  alter  or  repeal  the  act  by  which  the 
said  company  is  incorporated. 

We  think  the  commissioners  of  estimate  and  assessment 
properly  regarded  the  land  of  said  company  \yithin  the  des- 
ignated limits  of  the  new  park,  as  not  having  been  taken 
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for  the  use  of  the  park,  and  not  requiring  any  estimate  for 
damages. 

In  respect  to  the  omis&ion  to  assess  the  land  of  the  said 
company  for  benefit,  it  is  necessary  only  to  observe  that 
the  said  land  can  be  used  for  no  purpose  except  that  of  a 
railway ;  and  hence  that  the  land  itself  is  not  benefited ; 
or  rather,  the  benefit  will  not  apply  to  the  land  of  the 
railroad  company.  (The  Ownen  dec.  v.  The  Mayer  de.j  16 
Wend.  374-7.) 

It  18  also  urged  that  the  costs  and  expenses  of  the  pro- 
ceedings had  under  the  direction  of  the  former  commis- 
sioners of  estimate  and  assessment,  whose  report,  on  appeal 
to  the  general  term,  was  set  aside,  and  the  matter  com- 
mitted to  new  commissioners  appointed  by  the  general 
term,  ought  not  to  be  included  in  the  present  report,  nor 
assessed  upon  the  property  benefited  by  the  proposed 
improvement  It  appears  that  the  new  board  of  commis- 
sioners adopted  a  large  part  of  the  work  of  the  former 
board,  and  that  the  labors  of  the  new  board  were  chiefly 
required  in  making  a  computation  of  the  assessments  for 
benefits,  and  estimates  of  damages  on  a  different  valua- 
tion of  the  lands  affected.  The  other  costs  and  expenses 
for  work  &;c.,  including  the  maps  and  surveys  found  to 
be  correct  and  useful,  were  properly  allowable.  The 
work  of  the  new  board  was  a  continuation  of  that  of  the 
former  one,  taken  at  a  certain  point,  different  values  being 
adopted. 

We  think  that  none  of  the  objections  are  well  taken. 

The  objections  on  behalf  of  Mr.  Geo.  H.  Peck  appear 
to  bo  founded  on  a  mistake  as  to  the  facts. 

The  report  should  be  confirmed. 

Pratt,  J.,  concurred. 

Barrett,  J.,  expressed  no  opinion  as  to  the  effect  of  the 
fifteenth  amendment  to  th^  constitution  of  the  United 
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States  upon  the  rights  of  citizens  of  this  State.  He  con- 
curred in  the  result ;  holding  that  the  property  in  question 
had  been  taken  by  '^  due  process  of  law/'  as  contemplated 
by  the  Federal  as  well  as  by  the  State  constitution. 

Report  confirmed. 

[F1B8T  DsPABTMBirT,  Gbitbbal  Tbbm,  at  New  Tork,  July  28, 1872.    XtfOf»- 
«nf,  Barrett  and  J^ratij  Justices.] 


-«-••- 


CuMiNBS  and  others  v«.  Thb  Board  of  Supsrvisobs  of 

Jbffbrsok  County.  ^ 

It  UMU  that  acts  of  the  legislature  authorizing  municipal  corporations  to  bond 
themselTos  in  aid  of  the  construction  of  railroads,  are  valid  and  constitu- 
tional as  an  exercise  of  the  taxing  power. 

The  legislature,  on  the  29th  of  March,  1S69,  passed  an  act  authorizing  certain 
towns  in  Jefferson  county  to  take  stock  and  issue  bonds  therefor,  in  aid  of  a 
railroad  company  therein  mentioned.  The  act  declared  that  the  bonds, 
issued  in  the  manner  therein  directed,  should  be  vaUd  and  hmdmg  upon  such 
towns,  in  the  hands  of  hmw  Jide  hddtn  or  ewntn  thirtof.  The  commissioners 
to  be  appointed  under  the  act,  to  issue  such  bonds,  were  required  to  report 
to  the  board  of  supervisors  of  said  county,  within  three  days  of  their  regular 
session,  in  each  year,  the  amount  of  money  required  to  pay  principal  and 
interest  on  the  bonds  issued  by  them ;  and  the  act  directed  that  the  said 
board  iheidd,  thereupon,  cause  to  be  atttited,  raited  and  eotteeUd  upon  and  ouv 
of  the  real  and  personal  property  of  such  town,  the  sum  so  reported ;  avd 
that  such  amount,  when  collected,  should  be  paid  and  applied  by  the  con- 
missioners  to  the  payment  of  the  principal  and  interest  of  such  bonds.  On 
the  8th  of  May,  1869,  the  legislature  passed  an  act  to  incorporate  the  cluj 
of  Watertown,  wliich  was  to  embrace  within  its  limits  two  of  the  towns  men- 
t'oned  in  the  former  act;  but  it  was  expressly  provided  that  nothing  therein 
contained  should  be  taken  or  construed  to  aflSsct  the  right  of  the  town  of 
W.,  as  it  formerly  existed,  to  bond  itself  under  the  act  of  March  29,  1869, 
or  to  affect  such  act.  On  the  9th  of  March,  1870,  the  legislature  passed  an 
act "  to  relieve  the  towns  of  W.  and  P.  from  embarrassment  in  the  execu- 
tion of  the  act  of  March  29, 1869,  arising  from  the  act  of  Biay  8, 1869,  and 
to  facilitate  the  construction  of"  the  said  railroad.  It  provided  that  when- 
ever it  should  become  necessary  to  lejy  any  tax  for  the  paymenl^of  interest 
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and  principal  npon  bonds  issued  by  the  towns  of  W.  and  P.,  the  board  of 
supeirisors  should  possess  the  power j  and  it  should  be  their  duty  to  levy  and 
collect  the  same,  &c.  In  accordance  with  the  provisions  of  this  act,  pro- 
ceedings which  had  been  inaugurated  under  the  act  of  March  29, 1869,  were 
perfected,,  and  bonds  issued,  and  the  stock  subscribed  for  by  the  towns  of 
W.  and  P.  and  the  bonds  passed  into  the  hands  of  persons  holding  them  for 
value,  and  in  the  faith  that  they  were  duly  and  legally  issued.  The  board 
of  supervisors  refused  to  levy  and  collect  a  tax  for  their  payment. 

Held,  1.  That  in  respect  to  the  validity  of  the  proceedings  to  bond  the  towns, 
so  far  as  they  were  affected  by  the  constitutionality  of  the  acts,  a  certiorari 
would  have  brought  up  the  acts,  and  therefore  it  might  well  be  doubted, 
whether  the  plaintiff^,  instead  of  asking  for  an  injunction  to  restrain  the 
board  of  supervisors  from  raising  the  necessary  funds,  by  taxation,  to  pay 
the  interest  on  the  bonds  issued,  and  for  judgment  declaring  the  bonds  void, 
and  the  ac^  authorizing  their  issue  unconstitutional,  had  not  a  perfect  remedy 
at  law. 

2.  That  if  there  were  any  doubt  as  to  the  intent  or  meaning  of  the  act  of 
March  9, 1870,  or  as  to  the  extent  or  limitation  of  its  provisions,  it  would 
be  in  accordance  with  the  well  established  rules  of  construction  of  statutes, 
to  look  at  the  title  thereof. 

8.  That  an  examination  of  the  provisions  of  that  act  left  little  or  no  doubt 
as  to  the  purposes  thereof;  and  that  those  provisions  were  an  valid  as  if 
found  in  the  first  act. 

4.  That  the  objections  that  the  act  of  1870  was  invalid  and  unconstitutional ; 
that  there  were  numerous  defects  and  imperfections  in  the  proceedings ;  and 
that  a  tax-payer  had  no  standing  in  court  authorizing  him  to  maintain  an 
action,  having  been  determined  against  the  plaintiff^,  in  a  former  action 
brought  by  them  against  the  commissioners,  that  decision  was  entitled  to 
respect,  and  must  be  followed,  upon  the  principle  of  etare  deMa, 

6.  That  legislation  of  the  character  of  that  involved  in  this  action  having  be- 
come very  extensive,  in  this  and  other  states,  and  having  been  upheld  so 
often  by  the  courts,  it  was  only  a  reasonable  deference,  on  the  part  of  the 
court  at  special  term,  to  follow  the  current,  until  an  appellate  court  should 
interpose  with  an  a^udication  to  the  contrary. 

6.  That  the  statutes  did  not  require,  by  their  terms,  a  formal  acceptance  of 
the  provisions  thereof.  That  they  provided  for  consents,  defined  the  number 
necessary,  and  the  amount  of  property  which  should  be  represented  by  them. 
And  that  in  determining  these  two  latter  requirements,  reference  must  be  had 
to  the  acts  of  March  29,  1869,  and  to  the  act  of  1870. 

7.  That  a  compliance  with  the  statutory  requirements  being  had,  the  commis- 
sioners were  expressly  authorized  to  subscribe  for  and  take  stock,  and  to 
issue  the  bonds,  which  were  declared  to  be  obligatory  upon  the  town. 

8.  That  the  plaintiflb  y^&ct  not  entitled  to  an  injunction  restraining  the  levying 
of  a  tax  by  the  board  of  supervisors,  to  pay  the  interest  upon  the  bonds ;  or 
to  a  judgment  declaring  the  bonds  void  and  the  statute  unconsUtuUonal. 
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THIS  action  was  commenced  on  the  17tb  of  November, 
1870,  and  an  injunction  order  was  granted  November 
19,  1870,  by  Justice  Doolittlb,  with  an  order  to  show 
cause ;  and  upon  the  hearing  of  the  order  to  show  cause, 
the  injunction  was  dissolved,  and  the  defendants  raised 
the  requisite  funds  by  taxation  to  pay  the  coupons  due  in 
1871,  &;c.  The  order  dissolving  the  injunction  was  not 
accompanied  by  any  opinion  delivered  by  the  justice 
granting  the  same.  The  plaintiffs  asked,  in  their  com- 
plaint, to  restrain  the  defendants  from  raising  the  neces- 
sary funds  by  taxation  to  pay  the  interest  to  become  due 
on  the  $300,000  bonds  issued  by  the  town  of  Watertown 
under  the  ^^  bonding  act"  of  1869,  and  the  acts  amenda- 
tory thereof;  and  they  seek  a  perpetual  restraint  upon 
the  defendants,  forbidding  them  from  xaising  by  taxation 
the  funds  needful  to  meet  from  time  to  time  the  maturing 
interest ;  and  that  it  be  declared  that  the  bonds  are  void, 
and  that  the  act  is  unconstitutional.  Atid  that  if  valid, 
it  has  not  been  complied  with,  and  that  the  plaintiffs' 
property  ought  not  to  be  assessed  for  the  purpose  of  pay- 
ing interest  or  principal  of  such  bonds,  &c. 

L,  J.  JDorwifij  and  Lanmng  ^  Sherman^  for  the  plaintiffs. 

Jamea  F.  Starbuek,  for  the  defendants. 

Hardin,  J.  On  the  29th  of  March,  1869,  the  legislature 
passed  an  act  known  as  "  An  act  to  authorize  the  towns  of 
Wilna,  Champion,  Rutland,  Le  Roy,  PenipUa,  Wafertoiai, 
Brownville  and  IJounsfield,  in  Jeffeisoii  county,  to  tifJce 
stock  and  issue  bonds  therefor,  iu  fiid  of  the  Carthage. 
Watertown  and  Sackett's  Harbor  Railroad  Company." 
{Latos  of  1869,  ch.  75.) 

Section  1  of  this  act  authorizes  and  requires  the  county 
judge  of  Jefferson  couuty,  upon  the  application  of  twelve 
or  more  "freeholders,  to  appoint  three  commissioners, 

Vol.  LXIII.  19 
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who  shall  hold  their  ofiSce  for  three  years  and  until  their 
successors  are  appointed ;  and  authorizes  a  majority  of 
them  to  subscribe,  in  the  corporate  name  of  such  town^  to 
the  capital  stock  of  the  said  Carthage,  Watertown  and 
Sackett's  Harbor  Bailroad  Company,  and  issue  bonds  for 
the  faymewb  of  such  stock  to  an  amount  not  exceeding  fif- 
teen per  cent  of  the  assessed  valuation  of  the  real  and 
personal  property  of  said  town  appearing  upon  the  assess- 
ment roll  of  the  year  1868."  And  discretion  is  given  by 
the  act  to  the  commissioners  as  to  times  and  places  of 
payment  of  said  bonds;  and  then  follows  a  proviso  in 
respect  to  the  powers  and  acts  of  the  commissioners,  in 
these  words,  viz:  "provided,  however,  that  no  subscrip- 
tion to  stock  shall  be  made,  or  bonds  issued  as  aforeetaid, 
until  the  consent  in  writing  specifying  the  amount  of  such 
subscription  and  bonds  to  be  issued,  be  first  obtained  of  a 
majority  of  the  tax-payers  appearing  on  the  assessment  roll 
of  such  town  for  the  year  1868,  representing  a  majority  of 
the  taxable  property  therein." 

This  act  contains  other  provisions  as  to  the  manner  of 
carrying  out  the  purpose  of  the  act,  to  which  it  is  not 
necessary  to  allude,  at  this  time ;  except  the  one  contained 
in  section  seven  of  said  act,  which  is  as  follows  : 

"  §  7.  All  bonds  issued  by  the  commissioners  of  the 
towns  aforesaid  shall  be  valid  and  binding  upon  the  towns 
represented  by  such  commissioners,  in  the  hands  of  bona 
fide  holders  or  owners  thereof;  and  in  case  of  any  error, 
fraud  or  willful  violation  of  duty  on  the  part  of  any  com- 
missioner, in  the  issue  of  such  bonds,  the  town  which  he 
or  they  represent  shall  have  redress  upon  his  official  bond, 
to  the  extent  provided  therein." 

The  proofs  in  this  case  establish  that  quite  a  large  por- 
tion, if  not  all,  of  the  bonds  of  the  town  of  Watertown, 
issued  by  the  commissioners  of  that  town,  are  in  the  hands 
of  bona  fide  holdevSj  and  they  are  entitled  to  protection 
under  the  provisions  of  the  seventh  section,  so  far  as  it 
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affords  protection  against  some  of  the  grounds  of  error 
alleged  by  the  plaintiffs  against  the  validity  of  the  bonds, 
if  the  act  in  question  is  valid.  Besides,  it  may  be  observed 
there  is  no  proof  given,  in  this  case,  to  show  that  the 
bonds,  to  the  whole  amount  of  the  principal  sum  for  which 
the  defendants  were  asked  to  raise  funds  to  pay  maturing 
interest,  were  not,  at  tUe  time  of  the  request  by  the  com- 
missioners upon  the  defendants,  in  the  hands  of  l<ma  fide 
holders,  and  therefore  within  the  class,  as  well  as  situation, 
which  the  section  expressly  declares  shall  be  valid  and 
binding  upon  the  town  issuing  the  same. 

By  section  3  of  the  act,  the  commissioners  are  required 
"  to  report  to  the  board  of  supervisors  of  said  county  within 
three  days  of  their  regular  session  in  each  year,  the  amount 
of  money  required  to  pay  principal  and  interest  on.  the  bonds 
thus  issued,  ♦  ♦  *  and  the  said  board  of  supervisors 
SHALL  thereupon  cause  to  be  aseeseedy  raised  and  collected^ 
upon  and  out  of  the  real  and  personal  property  of  such 
towfiy  at  the  same  time,  and  in  the  same  manner  as  other 
taxes  for  town  and  county  purposes  are  levied  and  col- 
lected, such  sum  as  shall  be  thus  reported  to  said  board  as 
necessary  to  pay  said  principal  and  interest;  and  such 
amount,  when  collected,  shall  he  paid  and  applied  by  the 
commissioners  to  the  payment  of  said  principal  and  inter- 
est of  the  bonds  aforesaid." 

It  will  be  observed  by  the  provisions  of  the  act  quoted, 
that  to  some  extent  it  differs  from  the  provisions  of  the 
general  act  passed  for  ^'  bonding  for  railroad  purposes." 

The  same  legislature,  on  the  8th  day  of  May,  1869, 
passed  "an  act  to  incorporate  the  city  of  Watertown." 
{Laws  o/1869,  ch.  714.)  The  country  embraced  within  the 
city  limits,  by  the  provisions  of  said  act  of  incorporation, 
consists  of  portions  of  the  town  of  Watertown  as  it  had 
theretofore  existed,  and  portions  of  the  town  of  Pamelia, 
as  it  had  theretofore  existed. 

It  was  expressly  provided  in  the  act  chartering  the  city 
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of  Watertown,  in  eection  18,  that  "nothing  in  the  act 
shall  be  taken  or  construed  to  affect  the  right  of  the  town 
of  Watertown  as  it  existed  prior  to  the  passage  of  this  act, 
to  bond  itself^  according  to  the  terms  of  the  act,"  already 
quoted.  And  it  was  further  provided,  in  the  incorporating 
act,  ^Hhat  nothing  in  the  act"  should  be  construed  to 
affect  an  act  entitled  as  the  act  of  March  29,  1869,  which 
title  in  words  is  repeated. 

The  act  of  May  8, 1869,  does  not  by  express  words  con- 
tain any  provision  expressing  any  purpose  on  the  part  of 
the  legislature  to  repeal,  modify  or  render  impossible  of 
execution,  the  act  of  March  29,  1869 ;  nor  does  it  contain 
words  justifying  the  inference  that  the  prior  act  was  re- 
pealed or  impaired.  The  legislative  intent  is  clear  that 
the  former  act,  with  all  its  provisions,  should  remain  in 
full  force  and  vigor. 

Proceedings  were  taken  by  tax-payers  to  avail  themselves 
of  the  provisions  of  the  act  of  March  29, 1869,  and  were  in  a 
state  of  progress,  looking  to  the  bonding  of  the  town,  for 
$300,000,  in  aid  of  the  railroad  in  question,  and  to  author- 
ize the  commissioners  who  had  been  appointed  by  the 
county  judge  under  the  act,  in  behalf  of  the  town  of  "Water- 
town,  and  certain  objections  had  been  made  in  respect  to 
the  proceedings,  and  many  questions  had  arisen  in  respect 
to  the  validity  of  the  proceedings  so  instituted. 

An  application  was  made  to  the  legislature  of  1870,  and 
that  body  passed  an  act  known  as  chapter  52,  entitled 
"An  act  to  relieve  the  towns  of  Watertown  and  Pamelia 
from  embarrassment  in  the  execution  of  chapter  seventy- 
five  of  the  laws  of  1869,  arising  from  chapter  714  of  the 
laws  of  1869,  and  to  facilitate  the  construction  of  the  Car- 
thage, Watertown  and  Sackett's  Harbor  Railroad  Com- 
pany."    {See  Sees.  Lam  of  1870,  p.  127.)  . 

If  there  was  any  doubt  as  to  the  intent  or  meaning  of 
this  last  act,  or  as  to  the  extent  or  limitation  of  its  pro- 
visions, it  would  be  in  accordance  with  the  well  established 
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roles  of  constraction  of  statutes,  to  look  at  the  title  thereof. 
The  English  rule  was  otherwise,  and  indeed  the  title  to 
the  acts  of  parliament  hhve  been  said  to  be  no  part  of  the 
act  (Mills  V.  Wilkins,  6  Modern^  62.)  But  in  this  country, 
subject  to  the  qualification  already  alluded  to,  the  rule  is 
otherwise.  {Hadden  v.  The  Collector,  5  Wall  110.)  But 
an  examination  of  the  act  of  1870  leaves  little  or  no  doubt 
t^%  to  the  purposes  thereof.  Its  provisions  are  quite  elab- 
orate and  definite.  It  expressly  directs  the  manner  in 
which  the  commissioners  may  give  the  bonds  required  of 
them  respectively,  and  it  expressly  provides  that  when 
such  bonds  are  given,  in  the  manner  therein  provided  for, 
they  "shall  be  held  and  enforced"  by  the  supervisor 
authorized  to  take  the  same,  for  the  benefit  of  the  persons 
or  tax-payers  of  the  original  territory  embraced  in  the  old 
political  divisions.  Section  3  of  the  act  also  provides,  that 
whenever  it  shall  become  necessary  to  levy  any  tax  for 
the  payment  of  any  interest  and  principal  upon  the  bonds 
issued  by  the  commissioners  appointed  for  said  town  of 
"Watertown,  "  the  board  of  supervisors  of  the  county  of 
Jefferson  %hall  possess  the  power,  and  it  ehall  be  their  DUTT, 
to  levy  the  same  upon  the  taxable  property,  real  and  per- 
sonal, of  the  tt)wn  of  Watertown  and  of  that  part  of  the 
city  of  Watertown  which  constituted  part  of  the  town  of 
Watertown  on  the  said  8th  day  of  May,  1869,''  and  a  like 
mandatory  provision  in  respect  to  the  territory  formerly 
belonging  to  the  town  of  Famelia. 

The  act  provides,  further,  as  to  consents,  and  as  to  the 
time  in  which  they  may  be  obtained ;  and  that  fresh  ones 
may  be  added  to  those  already  obtained;  and  declares 
what  shall  be  deemed  taxable  property  upon  the  assess- 
ment roll  of  1868.  Its  provisions  are  as  valid  as  if  found 
iu  the  first  act     (7  Wallace,  623,  624.) 

In  accordance  with  the  provisions  of  this  act,  the  pro- 
ceedings inaugurated  under  the  act  of  1869  were  perfected 
uiid  the  bonds  issued  by  the  commissioner's,  and  the  stock 
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sabscribed  for,  and  the  boDds  passed  into  the  hands  of 
persons  holding  them  for  value,  and  in  the  faith  that  they 
were  duly  issued  in  pursuance  of 'law. 

Prior  to  the  passage  of  this  last  act,  one  of  these  plain* 
tiffs,  with  others,  brought  an  action,  in  this  court,  against 
the  commissioners  of  the  town  of  Watertown  and  said 
railroad  company,  and  obtained  a  preliminary  injunction, 
and  a  final  judgment  thereon  was  entered  in  June,  1870. 
The  trial  took  place  after  the  passage  of  the  act  of  1870. 
And  its  provisions  were  very  fully  and  ably  examined  by 
the  justice  who  presided  at  the  trial.  He  reached  the 
conclusion  that  the  act  of  1870  was  valid  and  constitutional. 
That  determination,  so  far  as  the  questions  made  in  that  ac- 
tion are  similar  to  the  ones  made  here,  is  entitled  to  respect, 
and  must  be  followed,  upon  the  principle  of  itare  deeicU. 
(34  Hofff.  302.)  The  plaintiffs  in  that  action  obtained 
some  relief,  based  upon  defects  and  imperfections  in  the 
proceedings  existing  at  the  time  of  the  commencement  of 
that  action,  and  which  were  held  not  to  be  obviated  or 
validated,  as  to  the  action  then  being  determined,  by  the 
corrective  act  of  1870. 

It  is  insisted,  in  this  action,  that  a  tax-payer  has  no  stand- 
ing in  court,  authorizing  him  to  maintain  this  action.  The 
very  able  and  exhaustive  argument  made  here,  upon  that 
question,  would  have  great  weight,  and  would  be  carefully 
examined  and  probably  adopted,  had  not  the  justice  ex- 
pressly overruled  the  same  in  the  former  action. 

The  plaintiffs,  by  their  learned  counsel,  have  taken  nu- 
merous objections  to  the  consents,  And  to  the  various  steps 
of  the  proceedings  under  the  acts  alluded  to ;  but  they 
have  to'  such  an  extent  been  determined  adversely  to 
them,  in  the  former  action,  that  an  examination  thereof 
here  is  not  entered  upon,  for  the  reason  already  stated. 
"So  original  or  personal  opinion  can  be  with  propriety 
given  in  respect  thereto,  without  violating  a  well  settled 
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rule,  in  respect  to  precedents,  which  has  obtained  in  this 
district. 

In  respect  to  the  validity  of  the  proceedings  so  far  as 
they  are  affected  by  the  constitntionality  of  the  acts,  it 
may  be  observed  that  a  certiorari  wonld  have  brought  up 
the  acts,  and  therefore  it  might  well  be  doubted  whether 
the  plaintiffs,  in  that  regard,  would  not  have  a  perfect 
remedy  at  law.     (45  N,  T.  TJ^,  ITJ,    2  Abb.  N.  S.  233.) 

The  learned  justice,  who  heard  the  former  action, 
reached  the  conclusion  that  unless  in  a  very  clear  case,  it 
was  not  the  province  of  the  special  term  to  pronounce 
against  the  validity  of  an  act  of  the  legislature.  His  con- 
clusion is  supported  by  very  numerous  authorities  worthy 
of  respect.  (43  Barb.  54  26  N.  T.  467.  35  id.  551. 
9  John.  563.)  It  is  not  improper  to  add  that  legisla- 
tion of  the  character  of  that  involved  in  this  action  has 
become  very  extensive  in  this  and  other  States,  and  has 
been  upheld  so  often,  at  special  term,  as  well  as  at  general 
term,  that  it  is  only  a  reasonable  deference  on  the  part 
of  the  court  at  special  term  to  follow  the  current,  until 
an  appellate  court  shall  interpose  with  an  abjudication 
otherwise. 

It  is  generally  known  that  Justice  Woodruff,  in  the 
United  States  circuit  court,  has  lately  held  that  even  an 
act  which  authorized  a  town  to  issue  its  bonds  and  donid|B 
them  to  a  rail  road  company  without  any  equivalent,  (ex- 
pressly as  a  gift,)  was  valid  and  constitutional.  The 
United  States  Supreme  Court,  in  two  cases,  has  approved 
of  legislation  of  the  character  of  the  acts  now  under  con- 
sideration.    (3  Wallace,  327.     7  id.  610.) 

The  Court  of  Appeals,  of  this  State,  in  a  late  case,  re- 
viewed one  of  these  "bonding  acts,"  and  the  only  enunci- 
ation made  by  it  was  based  upon  the  assumption  by  it  that 
the  act  was  valid ;  holding  that  it  must  be  strictly  pursued 
and  rigidly  construed ;  thus  impliedly  assenting  to  its  va- 
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lidity.  Such  seemB  to  be  sabstantially  conceded  by  the 
Oj^inion  of  Allen,  J.,  in  The  People  v.  Smithy  (45  N.  T.  781.) 

The  aots  do  not  require,  by  their  terms,  a  formal  accept- 
ance of  the  provisions  thereof.  They  provide  for  consepts, 
define  the  number  requisite^  and  the  amount  of  property 
which  shall  be  represented  by  the  consents ;  and  in  de« 
termining  these  two  latter  requirements,  reference  must  be 
had  to  the  act  of  March  29,  1869,  and  to  the  act  of  1870. 
(3  Wallace^  327.)  A  compliance  with  the  requirements 
being  had,  the  commissioners  are  expressly  authorized  to 
subscribe  for  and  take  stock,  and  to  issue  the  bonds,  which 
are  declared  to  be  obligatory  upon  the  town.  It  has  been 
held  in  The  People  v.  MineVy  (2  Lane.  411,)  that  the  com- 
missioners are  agents  of  the  town,  authorized  in  virtue  of 
the  consents,  and  by  the  legislative  enactment,  to  perform 
certain  acts,  which,  if  done  in  compliance  with  the  re- 
quirements of  the  law,  bind  the  tax-payers  of  the  town. 

The  commissioners  become  instruments  to  aid  in  carry- 
ing into  effect  the  provisions  of  law  passed  by  the  legisla- 
ture in  the  exercise  of  its  taxing  powers. 

The  conclusion  is  reached  that  the  plaintiffs  are  not 
entitled  to  the  relief  demanded  in  their  complaint ;  and 
that  the  same  must  be  dismissed,  with  costs. 

[Jbffbbsoh  Spbcial  Tbbm,  August  80, 1872.    Sordm,  Justice.] 
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Under  the  proTimon  of  the  Bevised  Statutes  diiectiDg  that  where  tiie  real  es- 
tate of  a  deceased  person  shall  hare  been  sold  by  order  of  a  snrrogate,  the 
moneys  arising  from  the  sale  shall  be  brought  into  the  oMce  of  the  surrogate, 
for  the  purpose  of  distributiou,  and  shall  be  by  him  retained  fbr  that  pur- 
pose; and  requiring  the  surrogate,  in  the  first  place,  to  pay,  out  of  such 
moneys,  the  charges  and  expenses  of  the  sale^  there  can  be  no  Um  upon  such 
moneys,  even  for  the  fees  and  disbursements  upon  the  application  for  the 
sale. 

The  entire  fund  must  be  brought  intact  into  the  office  of  the  surrogate,  and  the 
attorney  can  then  apply  to  that  officer,  whose  duty  it  will  be,  before  making 
the  general  distribution,  to  award  and  pay  him  a  reasonable  fee  for  his  ser- 
vices in  the  matter  of  the  sale,  together  with  his  necessary  outlay  thereon. 

For  senrices  rendered  to  the  administratrix,  apart  from  the  matter  of  the  sale 
of  the  real  estate,  there  is  not  only  no  lien,  but  no  right  to  priority  of  pay- 
ment.   Such  priority  is  confined  to  the  "  charges  and  expenses  of  the  sale," 

And  apart  from  the  statute,  in  any  case  where  moneys  are  realized  or  reoeiTed 
under  the  orders  of  a  court,  competent  to  deal  equitably  with  tbe  fund,  there 
can  be  no  lim  upon  the  same  for  any  services  rendered ;  but  such  services 
must  be  paid  for,  if  it  be  sought  to  charge  the  ftind,  by  the  order  of  the 
court  where  the  matter  is  pending. 

APPEAL  from  an  order  made  at  a  special  term,  on  ex- 
ceptions to  referee's  report  as  to  moneys  arising  from 
a  sale  of  real  estate  under  the  order  of  a  surrogate. 

By  the  Oourty  Barrett^  J.  The  statute  provides  that 
where  the  real  estate  of  a  deceased  person  <^  shall  have 
been  sold  by  virtue  of  the  order  of  a  surrogate^  the  mon- 
eys arising  from  such  sale  shall  be  brought  into  the  office 
of  the  surrogate  granting  such  order,  for  the  purpose  of 
distribution,  and  shall  be  by  him  retained  for  that  pur- 
pose." (2  B.  S.  106,  §  35.)  It  is  further  provided,  {Id. 
§36,)  ^^tiiat  the  surrogate  shall,  in  the  first  place,  pay 
out  of  the  said  moneys  the  charges  and  expenses  of  the 
sale." 

There  can  be  no  lien  upon  such  moneys,  even  for  the 
fees  and  disbursements  upon  the  application  for  the  sale. 

The  entire  fund  must  be  brought  intact  into  the  office 
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of  the  surrogate,  and  the  attorney  can  then  apply  to  that 
ofiScer,  whose  duty  it  will  be,  before  making  the  general 
distribution,  to  award  and  pay  him  a  reasonable  fee  for  his 
services  in  the  matter  of  the  sale,  together  with  his  neces- 
sary outlay  thereon. 

For  the  services  rendered  to  the  administratrix  apart 
from  the  matter  of  the  rale  of  real  estate,  there  is  not  only 
no  lien,  but  no  right  to  priority  of  payment.  Such  prior- 
ity is  confined  to  the  '^  charges  and  expenses  of  the  sale." 

Apart  from  the  statute,  however,  we  are  of  opinion,  that 
in  any  case  where  moneys  are  realized  or  received  under 
the  orders  of  a  court  competent  to  deal  equitably  with  the 
fund,  there  can  be  no  lien  upon  the  same  for  any  services 
rendered,  but  such  seMces  must  be  paid  for,  if  it  be  sought 
to  charge  the  fund,  by  the  order  of  the  court  where  the 
matter  is  pending. 

The  claim  to  hold  any  part  of  the  moneys  in  question  is 
therefore  without  foundation,  and  the  order  appealed  from 
must  be  reversed,  the  exceptions  to  the  referee's  report 
sustained,  and  the  report  set  aside  with  $10  costs  of  this 
appeal. 

[FiBBT  Dbpabtmbht,  Obvbbal  Tebx,  at  New  York,  April  1, 1872.    Inprth 
hmn  and  Barr^U,  JosticeB.] 
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The  plaintiff,  in  a  case  originating  in  a  Justice's  oonrt,  recorered  a  judgment 
for  |d6  damages.  The  defendant  appealed  to  the  coanty  court,  specifying 
in  his  notice  of  appeal,  among  other  grounds  of  error,  that  "  the  Judgment 
should  have  been  more  favorable  to  him  in  this  particular,  to  wit,  that  said 
judgment  should  not  have  been  for  more  than  |26  damages,  besides  costs." 
The  plaintiff  served  no  offer  to  modify  the  judgment.  The  plaintiff  recovered 
but  |49,  in  the  county  court,  and  that  court  allowed  him  costs ;  and  the 
Supreme  Court,  on  appeal,  affirmed  the  Judgment  of  the  county  court 
Keid,  on  a  re-argument,  that  the  judgment  of  the  county  court,  so  fkr  as  it 
adjudged  costs  to  the  plaintiff,  was  erroneous. 

Sddf  aito,  that  the  notice  of  appeal  was  a  sufficient  compliance  with  the  amend- 
ment to  section  871  of  the  Code,  made  in  1866,  which  provides  that  if  the 
appellant  "  claims  that  the  amount  of  Judgment  Is  less  favorable  to  him  than 
it  should  have  been,  he  shall  state  what  should  have  been  its  amount.'*  Tet 
it  seems  that  in  bringing  this  class  of  appeals,  greater  caution  should  be 
observed,  by  following  more  closely  the  language  of  the  statute,  instead  of 
adopting  the  form  of  notice  in  this  case  as  a  food  precedent. 

Liberality,  in  the  construction  of  that  statute,  should  always  be  indulged; 
especially  in  ajustioe's  court  proceeding.  The  notice  is  sufficient  if  it  gives 
the  respondent  notice  of  the  partieular  complained  of,  in  the  amount  of  the 
judgment.    It  is  then  for  the  respondent  to  correct  it. 

rpmS  is  a  motion  on  a  re-argument  of  a  case  originating 
X  in  a  justice's  court^  where  the  plaintiff  recovered  995 
damages,  and  the  defendant  appealed  to  the  county  court 
therefrom.  In  the  county  court  the  plaintiff  recovered  but 
$49  damages,  and  the  question  was,  and  is,  which  party 
was  entitled  to  costs.  The  defendant,  in  his  notice  of  ap* 
peal,  stated  the  following  grounds^  among  others,  as  error: 
^^  The  judgment  should  have  been  more  favorable  to  him  in  this 
particular^  to  wity  that  said  judgment  should  not  have  been  for 
more  than  $25  damages^  be^es  costs.*'  The  plaintiff  served 
no  offer  to  modify  the  judgment.  The  county  court 
allowed  costs  to  the  plaintiff.  An  appeal  was  taken  to  the 
Supreme  Court,  where  that  judgment  was  affirmed.  The 
defeqdant  obtained  leave  to  take  the  case  to  the  Court  of 
Appeals.  The  Court  of  Appeals  dismissed  the  case,  on 
the  ground  that  it  was  not  appealable ;  but  all  the  members 
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of  that  court  concurred  in  an  opinion  that  the  question  of 
costs  was  erroneously  decided,  in  the  court  below.  The 
case  now  being  again  in  the  Supreme  Court,  the  defend- 
ant asked  for  a  re-argument,  in  order  to  move  for  such  a 
judgment  for  costs  as  ought  to  have  been  rendered,  in 
the  case,  upon  the  law  as  now  expounded  by  the  Court  of 
Appeals. 

B.  E.  Andrew9y  for  the  plaintiff. 

Beale  <t  Bautofiy  for  the  defendant. 

By  the  Courts  P.  Potter,  J.  This  case  comes  before  us 
upon  a  re- argument,  a  motion  for  that  purpose  having 
been  heretofore  granted.  The  case  has  been  to  the  Court 
of  Appeals.  That  court  having  expressed  their  views  of 
the  law  of  the  case,  it  necessarily  carries  with  it,  to  us,  the 
adoption  of  their  opinion  in  our  decision  now,  upon  the 
merits. 

Taking  the  obiter  opinion  of  the  Court  of  Appeals  as  the 
true  interpretation  of  the  statute,  the  granting  a  re-argu- 
ment seems  to  be  in  furtherance  of  justice;  for  the  de- 
cisions below,  according  to  that  opinion,  must  be  errone- 
ous. It  is  now  in  our  power  to  correct  that  error,  and  we 
should  regard  it  to  be  our  highest  duty  to  render  justice 
according  to  law.  The  consent  of  this  court,  that  the  case 
should  be  taken  to  the  Court  of  Appeals,  was  in  the  hope 
of  obtaining  from  that  court  an  adjudication  of  that  vexed 
question  which  has,  for  years,  greatly  perplexed  the  bar, 
and  suitors ;  and  the  more  so,  by  the  fact  that  coordinate 
branches  of  the  Supreme  Court  had  arrived  at  directly 
contrary  conclusions,  and  their  conflicting  views  had  been 
adjudicated,  and  their  opinions  expressed,  and  reported  in 
the  books ;  and  yet  with  no  apparent  power  of  getting  a 
review  in  the  court  of  last  resort ;  for  the  reason  that  the 
cases  were  supposed  to  be  unappealable. 
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Upon  the  construction  of  no  modern  statute  in  relation 
to  a  question  of  practice,  has  there  been  more  conflict  of 
opinion  in  the  courts  than  that  in  regard  to  the  efiect  of 
notices  of  appeal  made  in  certain  forms,  from  justices' 
courts,  under  section  371  of  the  Code.  Especially  was 
this  so,  before  the  amendment  of  this  section,  in  1866.  It 
was  a  matter  of  sincere  regret  to  the  profession,  and  to  the 
courts  below,  that  this  question  could  not  have  its  settlement 
in  the  court  of  ultimate  resort.  And  inasmuch  as  the  de- 
cisions and  judgments  below  were  generally  regarded  as 
not  appealable,  it  still  remained  a  vexed  as  well  as  a  doubt- 
ful question  to  the  parties,  to  the  bar,  and  to  the  courts ; 
increasing  in  complexity  as  reported  cases  were  multiplied, 
and  by  the  different  views  of  interpretation  by  courts  of 
coordinate  authority^  in  different  judicial  districts  and  de- 
partments. Not  only  judges  in  different  districts,  but 
judges  in  the  same  districts,  with  equal  integrity  of  pur- 
pose, and  with  equal  power  of  reasoning,  were  found  form- 
ing antagonistic  views  of  interpretation  of  the  same  statute ; 
and  judges  having  antagonistic  views  of  the  rules  of  con- 
struction were  found  uniting  in  the  same  result,  and 
judges  with  united  views  of  construction  were  found,  also, 
coming  to  antagonistic  results.  Such  a  condition  of  in-^ 
certitude  and  perplexity  surely  demanded  relief;  and  this 
relief  it  was  the  object  of  this  court,  if  possible,  to  obtain. 
And  it  was  with  this  view,  and  in  this  hope,  that  the  case 
before  us  was  allowed,  upon  an  application  made  for  that 
purpose,  to  be  carried  to  the  Court  of  Appeals;  though 
not  without  the  apprehension  of  its  being  dismissed  (as  it 
ha.s  been)  on  the  ground  that  the  case  was  not  appealable. 
We  have,  nevertheless,  accomplished  the  very  greatly  de- 
sired object,  of  getting  the  voluntary  (but  obiter)  interpre- 
tation of  this  statute  from  the  highest  judicial  State 
authority,  though  at  the  expense  of  a  gentle  rebuke  for 
sending  up  the  case  without  a  written  opinion.  We  accept 
the  reproof  with  kindly  feeling,  and  hope  to  excuse  this 
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omission  of  an  opinion,  by  the  good  that  has  resulted ;  and- 
by  the  fact  that  there  were  cited,  in  the  briefs  before  us, 
and  can  be  found  in  the  books  of  reports,  at  least  ten 
opinions,  already  too  many,  and  too  much  in  conflict;  em- 
bracing all  views  of  judicial  construction,  upon  the  very 
point  decided  in  this  case.  We  admit  that  we  labored 
under  the  belief  that  another  opinion  by  us,  which  must 
be  in  all  its  features  like  some  of  those  already  reported, 
would  add  nothing,  by  way  of  authority,  to  that  high 
court  of  review.  The  uselessness  of  our  sending  up  to 
that  court  an  opinion,  seems  now  the  more  manifest,  in 
the  fact  that  not  one  of  all  the  various  reported  decisions 
contained  in  the  briefs  is  referred  to,  in  the  opinion  of  the 
Court  of  Appeals.  Glad  as  we  are  to  have  received  this 
interpretation  of  the  statute  in  question,  it  will  be  our 
pleasure,  as  we  shall  deem  it  to  be  our  duty,  to  follow, 
and  to  adopt  it  now  in  this  court,  which  has  jurisdiction 
of  the  question.  Such  an  adoption  and  adjudication  will 
be  greatly  useful  to  the  profession,  in  removing  the  doubts 
and  conflicts  of  opinion  which  have  heretofore  occasioned 
so  much  embarrassment,  in  this  most  prolific  cause  of  liti- 
gation. We  may  also,  at  the  same  time,  render  a  service 
to  the  profession  by  giving  a  slight  review  of  the  reported 
qases  upon  this  point,  to  show  the  conflict  between  them, 
and  the  cause  of  departure  in  judicial  construction,  in  that 
regard. 

The  statute  in  question  was  passed  in  1862,  and  was 
an  amendment  to  the  371st  section  of  the  Code  as  first 
adopted.  The  first  reported  decision  under  this  section, 
giving  it  construction,  was  Fox  v.  NelliSj  at  special  term, 
in  March,  1863,  reported  in  25  ffow.  Pr.  144.  The  opinion 
in  the  Court  of  Appeals,  now  given,  is  in  exact  accordance 
with  the  decision  in  the  case  of  Fox  v.  NellU.  This  sec- 
tion of  the  statute  was  passed  to  regulate  costs  in  appeals 
from  justices'  courts,  and  the  section  then  read  as  follows : 
*'  In  the  notice  of  appeal,  the  appellant  shall  state  in  what  par^ 
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tictUar  or  partieulan  he  claims  the  judgment  should  have 
been  more  favorable  to  him.  Within  fifteen  days  after 
the  service  of  the  notice  of  appeal,  the  respondent  may 
serve  upon  the  appellant  and  justice  an  ofi:er,  in  writing,  to 
allow  the  judgment  to  be  corrected  in  any  of  the  partiovHare 
mentioned  in  the  notice  of  appeal.  The  appellant  nu^, 
thereupon,  within  five  days  thereafter,  file  with  the  justice 
a  written  acceptance  of  such  ofiTer,  who  shall  thereupon 
make  a  minute  thereof  in  his  docket,  and  correct  the  judg- 
ment accordingly ;  and  the  same,  so  corrected,  shall  stand 
as  his  judgment,  and  be  enforced  accordingly.  *  *  K 
such  offer  be  not  made,  and  the  judgment  in  the  appellate 
court  be  more  favorable  to  the  appellant  than  the  judg- 
ment in  the  court  below ;  or,  if  such  offer  be  made  and 
not  accepted,  and  the  judgment  of  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  offer  of  the  re- 
spondent, the  appellant  shall  recover  costs."  In  Fox  v. 
Nellie  a  judgment  had  been  recovered,  before  the  justice, 
for  $159.50.  In  the  notice  of  appeal,  it  was  stated  that 
the  particular  in  which  the  appellant  claimed  the  judg- 
ment should  be  more  favorable  to  him  was,  *^that  the 
judgment  should  not  have  been  for  more  than  $5."  It 
was  there  held 'that  this  was  a  sufficient  statement  of  the 
particular  required  by  the  statute ;  to  wit,  as  to  its  amounty 
that  it  was  for  too  large  an  amount ;  that  such  a  statement 
was  sufficient  to  cast  upon  the  respondent  the  duty  of  act- 
ing, on  his  part.  He  knew,  as  well  as  the  appellant, 
whether  he  had  obtained  an  unjust  or  an  unrighteous 
judgment;  and  if  so,  he  was,  by  this  statute,  put  upon 
his  conscience,  and  at  the  peril  of  future  costs  if  he  refused 
to  correct  it ;  and  if  he  refused,  he  would  be  justly  pun- 
ishable with  costs.  But  if  he  made  a  conscientious  cor- 
rection, in  this  partictUary  then  he  threw  the  hazard  of 
future  costs  upon  the  appellant  if  he  did  not  accept  the 
correction.  This  seemed  to  be  a  wise  provision  of  the 
statute,  calculated  to  check  litigation,  as  well  as  to  avoid 


S04        CASES  IN  THE  SUPREME  COURT. 

TouDghause  v.  Fingar. 

the  obtaining  of  anconscionable  judgments.  With  this 
interpretation  of  its  meanings  it  seemed  to  be  in  view  of 
substantial  justice  between  the  parties.  This  view  was 
followed,  at  general  term,  in  the  sixth  district,  in  the  case 
of  LoomiB  V.  Higiie,  (29  Haw.  239,)  by  Balcom,  J.,  in  a 
well  reasoned  opinion.  The  same  case  also  distinguish- 
ing between  making  the  Bame  judgment  more  favorable  to 
the  appellant,  and  one  in  which  the  notice  claimed  an 
entire  revereal,  or  a  judgment  in  favor  of  the  appellant 
This  was  followed  by  Beed  v.  Moarej  (31  How,  Pr.  264,) 
also  a  general  term  decision,  Parker,  Mason  and  Bal- 
com,  JJ. ;  they  holding  that  the  case  of  Fox  v.  Nellie 
put  forth  the  true  interpretation  of  this  statute.  Again, 
in  Wynhoop  v  HaUmty  reported  in  43  Barh.  266,  at  general 
term.  Mason,  J.,  delivering  the  opinion,  Fox  v.  Nellie  was 
adopted  as  laying  down  the  true  rule.  Following  this  is 
the  case  of  Myere  v.  Whiter  at  general  term,  third  district, 
reported  in  37  How,  Pr,  393,  Peckham,  Ingalls  and  Hoge- 
boom,  JJ.,  in  which  it  is  said,  "  i^oa?  v.  NelUe  lays  down 
the  true  construction  of  the  statute." 

But  there  are  reported  cases  in  which  entirely  different 
views  are  taken  of  the  statute ;  of  its  meaning  and  intent. 
The  first  of  these  departures,  as  claimed,  is  the  case  of 
Barnard  v.  Pierce^  reported  in  28  How,  232,  decided  by 
the  superior  court  of  the  city  of  Buffalo.  But  an  examina- 
tion of  this  case  shows  that  it  is  not  really  in  conflict  with 
what  was  decided  in  Fox  v.  Nellie^  but  actually  sustains  that 
case.  True,  the  learned  judge  who  delivered  the  opinion 
in  Barnard  v.  Pierce  says  that  the  judge  who  delivered  the 
opinion  in  Fox  v.  Nellie  "misconceived  the  provisions  of 
the  statute,"  in  one  particular,  to  wit,  '^  that  he  made  the 
reepondentj  instead  of  the  appellant^  the  actor."  With 
great  respect  for  the  learned  judge,  he  was  mistaken  in 
his  facts.  It  will  be  seen  by  a  closer  reading  of  the  opin- 
ion in  Fox  V.  NeUiey  that  no  such  proposition  is  to  be 
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found  tbereiD ;   bat  on  the  contrary,  it  holds  that  each 
party  in  turn  is  called  upon  to  act. 

The  next  case  in  order  of  date,  which  is  claimed  to  be 
adverse  to  Fox  v.  Nellia,  is  Forsyth  v.  Ferguson,  (27  JBow. 
Pr,  67.)  It  is  equally  a  mistake  to  place  this  case  in 
conflict.  Indeed  the  same  question  does  not  arise  there 
at  all.  The  notice  of  appeal,  in  that  case,  was  as  follows : 
''  Ist  The  justice  adopted  an  improper  rule  of  damages ; 
2d.  The  damages  should  be  merely  nominal,  under  the 
evidence,  ^  the  plaintiff  is  entitled  to  any  damages  ;  3d.  The  • 
judgment  should  have  been  in  favor  of  the  defendant^  and 
against  the  plaintiff."  Neither  of  these  causes  specified 
any  partictUar  in  which  the  judgment  should  be  more  favor- 
able to  the  appellant.  The  first  objection  did  not  state 
what  rule  of  damages  the  justice  adopted,  so  that  it  could 
be  seen  whether  it  was  or  was  not  unfavorable.  The 
second  objection  did  not  even  stop  at  saying  the  judgment 
ought  to  be  merely  nominal,  but  that  the  plaintifi*  was  not 
entitled  to  any  judgment,  and  was  in  alternative  terms; 
not  fixing  either.  And  the  third  objection  was,  not  that 
the  Judgment  should  be  more  favorable  to  the  appellant, 
but  asked  judgment  entirely  for  himself  Besides,  the 
objection  was  hypothetical.  This  was  no  compliance  with 
the  provisions  of  the  statute ;  and  the  case  was  correctly 
decided.  I  concur  in  the  correctness  of  the  decision  in 
that  case.     But  in  deciding  it  correctly,  certain  obiter  re- 

• 

marks,  contained  in  the  opinion  of  that  learned  judge, 
have  been  adopted,  in  other  cases,  as  an  adjudication ;  and 
upon  these  began  the  departures  to  another  and  different 
construction  of  this  statute,  which  followed.  Those  re- 
marks are  as  follows :  ^^  To  conform  to  this  section  of  the 
statute^  it  should  be  claimed,  unqualifiedly^  that  the  judgment 
should  be  reduced  to  some  certain  amount^  or,  in  some  other 
respects,  specified  in  the  notice,  as  the  case  may  require"  I 
Iiave  italicised  this  language  because  it  seems  to  have  been 
the  basis  of  other  decisions,  not  only,  but  probably  the 
Vol.  LXIIL  20 
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caase  of  legislative  action,  in  1866,  to  make  this  statate  in 
fact  what  this  language  would  seem  to  hold  to  be  its  con- 
struction and  tn^n^;  though  no  such  language  wsL&then 
in  the  statute  itself  This  language  was  not  necessary  to 
the  decision  o^  th^t  case ;  and  with  due  deference,  and 
with  the  very  great  rdspect  which  I  entertain  for  that 
learned  judge,  and  the  court  whose  language  he  is  sup- 
posed to  have  spoken,  this  obiter  expression  does  not  meet 
my  view  as  coming  within  any  rule  of  construction^  as  it 
certainly  is  not  found  in  the  letter  of  the  statute  referred 
to.  It  cannot  be  alleged  that  there  is  any  obscurity,  am- 
biguity or  defect  of  expression  in  this  statute,  which  re- 
quired this  obiter  remark.  And  a  decision  according  to 
the  strict  letter  of  the  statute,  in  such  a  case,  leads  to  no 
false  consequences,  or  to  injustice.  I  understand  the  rule 
to  be,  in  the  construction  of  a  statute,  that  when  an  act  is 
conceived  and  expressed  in  clear  and  precise  terms,  which 
lead  to  nothing  absurd,  there  is  no  reason  not  to  adopt 
the  sense  which  its  plain  language  presents.  To  depart 
from  its  language,  and  go  in  search  of  conjectures,  to 
restrain,  enlarge  or  extinguish  it,  is  to  elude  it.  (Vattel^ 
B.  2,  eh.  17,  §  263.  Jackson  v.  Lewis,  17  John.  475.  The 
People  V.  New  York  Central  R.  A,  13  N,  Y.  78.)  The  stat- 
ute in  question  is  a  remedial  statute  ;  its  object  is  to  give 
the  aggrieved  party  relief  from  injustice;  and  it  is  the 
duty  of  courts,  under  such  a  statute,  so  to  construe  it  as  to 
advance  the  remedy  in  every  way  that  it  can  consistently 
be  done.  And  is  mbre  strictly  so,  in  proceedings  in  jus- 
tices' courts.  I  think  it  was  intended  to  impose  upon  the 
appellant  no  obstacle,  and  to  require  of  him  but  a  simple 
compliance  with  it9  plain  and  unambiguous  language,  to 
entitle  him  to  its  benefits. 

Following  this  obiter  dictum  in  Forst/th  v.  Ferguson^ 
comes  the  case  of  Wallace  v.  Patterson,  reported  in  29  How. 
Pr.  Rep.  176,  decided  in  the  foijrth  judicial  district ;  which 
case  was  correctly  decided,  upon  the  merits,  but  notac- 
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cording  to  the  reported  opinion,  .which  discueses  a  ques- 
tion that  was  not  in  the  case.  The  notice  of  appeal  did 
not  state  any  particular  wherein  the  judgment  should  be 
made  more  favorable;  but  claimed  that  the  judgment 
should  be  reifersed  entirely.  This  case  did  not  come  under 
the  37l8t  section  of  the  Code ;  and  it  required  no  con- 
struction whatever  of  that  section ;  but  it  was  an  appeal 
under  section  363,  and  was  decided  upon  that  view.  Not- 
withstanding this,  the  opinion  delivered  in  the  case,  as 
written,  proceeds  obiter  to  give  construction  to  section  371, 
following  and  adopting  the  obiter  dictum  in  Foreyth  v.  Fer^ 
guson^  and  adopting  that  as  the  true  construction  of  the 
statute,  and  overruling  Fox  v.  Nellie^  and  Loomis  v.HigbiCj 
with  these  obiter  dicta.  But  although  this  opinion  was 
published,  and  has  since  been  quoted  as  authority,  it  so 
happens  that  all  that  part  of  the  opinion  which  discusses 
the  construction  of  section  371  was  never  adopted  by  the 
court  as  its  opinion,  nor  its  publication  authorized  by  its 
author ;  but,  like  too  many  of  the  reported  opinions  in 
Practice  Reports,  was  somehow  obtained  and  published 
as  written,  by  some  other  person  ;  perhaps  the  counsel  in 
the  case.  As  thus  published,  it  seemed  to  have  overruled 
Fox  V.  NelliSf  and  Loomis  v.  Higbie. 

Smith  V.  Einde^  reported  in  30  How.  Pr,  187,  is  also 
claimed  to  be  adverse  to  Fox  v.  NelliSy  on  the  ground  that 
the  court,  in  their  opinion,  cite  Forsyth  v.  Ferguson  with 
approbation ;  but  even  Smith  v.  Hinds  was  decided  not 
upon  that  ground,  but  on  the  ground  of  the  omission 
of  the  appellant  to  serve  his  notice  of  appeal  on  the  justice. 
There  is  one  peculiarity  in  this  case,  to  wit,  the  recovery 
before- the  justice  was  548.  In  the  notice  of  appeal,  the 
appellant  claimed  that  the  judgment  should  have  been 
more  favorable  to  him  in  that  it  should  have  been  for  only 
$45,  and  then  ag^in  that  it  should  have  been  only  $40, 
and  so  continued  dropping  ^5  in  each  succeeding  claim, 
until  the  last  was  for  $30.     On  the  new  trial  the  plaintiff 
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recovered  937.  The  respondent  made  no  acceptance  of 
any  of  the  offers.  It  was  held  that  upon  this  ground  the 
appellant  was  entitled  to  costs ;  and  it  was  also  held  that 
having  several  partieulare,  each  reducing  the  fornxer,  did 
not  invalidate  the  notice.  There  is  nothing*  said  in  this 
case  that  is  in  conflict  with  Fox  v.  NelliSy  and  it  cannot 
be  so  counted  in  the  number.  Upon  the  true  ground, 
that  the  notice  was  not  served  on  the  justice,  it  was  cor- 
rectly decided. 

A  clear  case  of  conflict,  however,  is  that  of  Gray  v.  Han- 
ndhy  reported  in  30  How,  155.  This  was  a  general  term 
decision,  of  the  seventh  district.  It  takes  the  widest  de- 
parture from  Fox  v.  Nellie^  and  LoomU  v.  Higlie^  of  any 
case  found  in  the  books.  In  that  case  the  judgment  re- 
covered before  the  justice  was  $86,  and  the  specification 
in  the  notice  of  appeal  was,  ^*  that  the  judgment  ought  to 
have  been  more  favorable  to  the  appellant,  in  that  it  should 
not  have  been  for  a  sum  exceeding  935  with  costs,  and 
the  defendant  therefore  offers  to  allow  such  judgment  to 
be  corrected  accordingly."  The  plaintift'  made  no  offer 
to  correct  the  judgment,  and  recovered  less  in  the  county 
court  than  in  the  justice's  court.  The  county  court  allowed 
the  appellant  costs,  but  the  Supreme  Court  reversed  the 
order,  and  held  that  the  notice  above  mentioned  was  in- 
sufficient to  carry  costs  to  the  defendant.  They  held  that 
Fox  V.  NellUy  and  LoomU  v.  JBigbief  and  the  other  cases 
holding  the  same  rule,  were  not  authority.  They  not  only 
adopt  the  dictum  in  Forsyth  v.  Fergiuon  **  that  the  notice 
must  specify,  separate  and  distinguish  in  a  tangible  form, 
so  that  the  respondent  may  comprehend  the  precise  change 
in  the  judgment  to  which  he  is  willing  to  consent,"  which 
the  statute  did  not  require,  but  they  add  that  such  a  notice 
does  not  specify,  point  out,  or  distinguish  any  particular 
error;  and  in  a  most  able  argument  conclude  by  saying 
that  any  other  interpretation  of  the  statute  .  than  such  as 
they  have  given,  they  '^  cannot  but  see  does  great  injustice." 
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All  these  decisions  were  prior  to  the  amendment  of  the 
statute  in  1866,  and  it  is  seen  from  this  review,  that  equally 
able  jurists,  in  the  different  judicial  districts  of  the  State, 
had  arrived  at  diametrically  different  conclusions,  in  giv- 
ing interpretation  to  the  same  language  in  the  same  stat- 
ute. With  equal  desire  to  express  the  true  meaning  and 
intent  of  the  same  legislative  enactment,  it  is  seen  that 
an  unfortunate  difference  existed  in  the  courts;  and  di- 
rectly conflicting  opinions  found  their  way  into  the  reports, 
to  the  great  embarrassment  and  perplexity  of  parties  and 
to  the  profession.  How  could  counsel  feel  secure  in  giv- 
ing advice  ?  Courts  of  coordinate  authority,  equally  re- 
spectable in  learning  and  ability,  had  put  themselves  in 
direct  conflict  This  was  the  condition  of  things  when, 
in  1866,  the  legislature,  perhaps  with  the  laudable  intent 
to  relieve  this  very  embarrassment,  and  to  make  the  intent 
of  the  statute  more  plain  and  clear,  amended  this  section, 
371,  by  this  addition  in  regard  to  such  notice  of  appeal. 
"*  If  he  (the  appellant)  claimn  that  the  amount  of  judgment 
is  lees  favorable  to  him  than  it  should  have  beerij  he  shcdl  state 
what  should  have  been  Us  amount'^ 

'After  this  amendment,  it  seemed  to  be  the  impression  of 
the  bar,  and  indeed  of  many  judges  of  the  courts,  that  this 
amendment  had  wrought  a  change  in  the  statute,  in  call- 
ing for  more  certainty  in  the  form  of  the  notice  of  appeal ; 
that  a  failure  to  state  the  certain  specific  sum,  in  unquali- 
fied language,  was  to  be  held  a  defective  notice ;  and  that 
it  was  not  an  equivalent,  nor  a  compliance  with  the  letter 
or  spirit  Qf  this  amendment,  to  say  the  judgment  ought 
not  to  exceed  a  certain  sum.  It  was  so  interpreted  in  the 
fourth  judicial  district,  and  so  adjudged,  and  in  other 
districts.  It  still  remained  a  controverted  question.  This 
was  the  condition  of  things  when  the  case  at  bar  was  be- 
fore us  for  review.  Several  general  term  decisions,  some 
unreported,  were  presented  to  us,  holding  that  a  case  that 
stated  that  the  judgment  should  not  exceed  a  certain  sum 
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did  not  state,  in  the  language  of  the  amendment,  ''  ivhat 
ahould  have  been  iU  amount*'  We  reluctantly  bowed  to 
the  apparent  weight  of  authority,  in  cases  decided  after 
the  amendment  of  1866.  We  did  not  regard  this  new  re- 
quirement as  jurisdictional ;  the  court  had  jurisdiction  of 
the  case,  whether  this  notice,  in  that  particular^  was  de- 
fective or  not ;  nor  did  we  believe  that  this  proceeding 
arising  in  a  justice's  court  was  to  be  construed  with  penal 
strictness ;  and  we  cordially  adopt  the  language  of  the 
Court  of  Appeals,  that  *•'  liberality  in  the  construction  of 
this  statute  to  attain  the  Qurpose,  should  always  be  in- 
dulged, especially  in  a  justice's  court  proceeding;"  that 
the  notice  is  sufficient  if  it  gives  the  respondent  notice  of 
the  particular  complained  of,  in  the  amount  of  the  judg- 
ment. It  is  then  for  the  respondent  to  correct  it.  The 
opinion  of  the  Court  of  Appeals  is  but  the  same  doctrine 
•  that  was  laid  down  in  Fox  v.  Nellisy  and  Loonm  v.  Highie. 
The  amendment  of  this  section,  in  1866,  must  have  been 
fully  and  duly  considered  by  them;  for  the  language  of 
that  amendment  is  contained  in  the  opinion  they  have 
given. 

While  we  would  advise  the  profession  in  bringing  this 
class  of  appeals,  to  observe  greater  caution  by  following 
more  closely  the  language  of  the  statute,  and  not  to  adopt 
the  notice  in  this  case  as  a  good  precedent,  we  hold  that  the 
notice,  nevertheless,  was  sufficient. 

The  result  is  that  the  judgment  of  the  county  court  of 
Columbia  county,  so  far  as  it  adjudges  costs  to  the  plain- 
tiff,* is  reversed  and  the  said  judgment  itnodilied,  and 
restoration  ordered,  according  to  the  order  entered  with 
the  clerk  at  the  city  of  Albany. 

[Third  Dbpartmbnt,  Gbrsbal  Trrm,  at  AlbaDy,  November  12,   1872. 
P.  FfftteTj  Fark«r  and  Daniilt,  JusticeB.] 
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It  was  Dot  the  intention  of  the  legislature,  by  the  sections  of  the  Revised  Stat- 
utes relative  to  fraudulent  sales  of  goods  and  chattels,  (8  M.  S.  222,  f  ^  5,  6, 
,6th  etLj)  to  provide  that  after  a  sale  of  personal  property,  it  might  not  at  any 
time  pass  into  the  possession  of  the  vendor,  without  raising  the  presumption 
that  the  sale  was  made  with  intent  to  defraud  creditors. 

When  it  appears  that  property  has  passed  into  the  hands  of  the  vendor  for  a 
mere  temporary  purpose,  and  under  circumstances  which  show  that  the 
return  of  the  possession  was  not  with  a  view  of  enabling  the  vendor  to  use  it 
as  his  own  while  the  legal  title  was  in  another,  the  creditors  of  the  vendor 
are  not  authorized  to  attack  the  sale  as  fraudulent  and  void. 

Where,  upon  the  sale  of  a  cutter  by  a  son,  to  his  father,  there  was  an  immediate 
change  of  possession,  but  the  father  occasionally  allowed  his  son,  the  vendor, 
to  use  the  property,  and  after  use,  it  was  again  returned  to  his  possesion ; 
Seld  that  the  change  of  possession  was  continued,  within  the  meaning  of  the 
statute ;  and  that  there  was  no  presumption  of  fhiud,  against  the  sale. 

Where  a  fraudulent  intent  cannot,  under  the  cinsumstances,  be  presumed, 
against  a  purchaser,  it  is  not  necessary  for  him  to  disprove  snch'  intent.  If 
the  facts  proved  are  such  as  to  carry  the  question  of  fraud.  In  a  sale,  to  the 
jury,  and  they  have  found  against  it,  their  finding  is  conclusive. 

The  acts  and  declarations  of  a  vendor,  in  respect  to  the  property  sold,  after 
Uie  sale,  are  not  competent  evidence  to  impair  or  destroy  the  purchaser's 
tiUe. 

A  witness  can  only  be  impeached  as  to  material  evidence. 

Evidence  which  goes  to  show  that  a  witness  has  given  versions,  out  of  court, 
^  of  the  transaction  to  which  he  is  testifying,  essentially  different  from,  or 
wholly  inconsistent  with,  the  truth  of  the  evidence  given  by  him,  is  admis- 
sible on  the  ground  that  his  reputation  for  truth  and  veracity  is  directly 
assailed. 

It  is  competent  to  examine  a  witness  as  to  contradictory  statements  made  by 
him,  and  to  contradict  him  if  he  denies  having  made  them. 

A  vendor  of  property,  being  examined  as  a  witness  to  prove  the  sale,  was 
a!^ked,  on  his  cross-examination,  whether  he  had  not,  at  a  time  subsequent 
to  the  alleged  sale,  offered  to  sell  the  same  property,  as  the  owner  thereof, 
to  another.  This  question  was  objected  to,  and  the  objection  sustained. 
Held  that  this  was  legitimate  cross-examination,  and  the  party  was  entitled 
to  the  witness'  answer ;  and  that  the  court  erred  in  rejecting  the  evidence. 

THIS  action  was  brought  in  a  justice's  court,  to  recover 
for  the  conversion  of  a  cow,  cutter,  sulky  and  harness. 
On  the  trial  the  sulky  was  withdrawn.     The  answer  was 
a  general  denial ;  under  which  the  defendant  justified  the^ 
taking,  as  deputy  sheriff,  under  and  by  virtue  of  a  judg- 
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ment  and  execution  in  favor  of  the  Black  River  Bank 
against  J.  B.  Ejiight  and  the  defendant,  Forward.  Enight 
was  the  principal  debtor,  and  the  sheriff  levied  by  direc- 
tion of  Forward.  On  the  trial  the  taking  of  the  property 
was  admitted  by  the  defendant,  and  its  value  was  proved. 
The  cause  was  tried  before  the  justice  and  a  jury.  The 
plaintiff  obtained  a  verdict,  and  judgment  was  rendered, 
by  the  justice,  in  his  favor,  for  $31.36,  damages  and  costs. 
From  this  judgment  the  defendant  appealed  to  the  county 
^urt  of  Jefferson  county,  where  the  judgment  was  affirmed ; 
and  the  defendant  appealed  to  this  court. 

F.  W.  Hubbardy  for  the  appellant 

L  The  plaintiff  deriving  his  title  to  the  property  from 
J.  R  Enight,  his  son,  and  the  execution  debtor,  was  bound 
as  against  a  creditor,  to  show  that  he  purchased  the  prop- 
erty in  good  faith,  and  for  a  sufficient  consideration.  This 
he  did  not  do.  The  plaintiff  knew  that  his  son  was  in- 
volved in  debt,  and  no  doubt  the  intent  was  to  absorb 
or  cover  up  ItU  his  property,  to  keep  it  from  creditors. 
J.  R.  Enight  says:  "My  father  proposed  the  sale  con- 
summated in  writing;  he  wanted  I  should  let  him  have 
all  the  property  I  could,"  &c.  When  the  intent  is  so 
apparent,  we  insist  that  the  plaintiff  must  give  clear  proof 
of  his  being  a  creditor,  or  purchaser  in  good  faith  for  value, 
in  a  contest  with  another  creditor  concerning  the  property. 
The  property,  when  levied  on,-  was  in  J.  R.  Enight's  pos- 
session, and  practically'  had  always  been  in  his  possession. 
He  could  not  prove  his  title,  except  through  the  bill  of 
sale.  The  burden  was  on  him  to  show  his  actual  title, 
having  no  possession.  Under  these  circumstances,  the 
recital,  in  the  bill  of  sale,  of  the  indebtedness  from  J.  R 
Enight  to  the  plaintiff,  although  good  as  between  them, 
was  not  sufficient  evidence  as  against  a  creditor.  If  the 
plaintiff  had  such  a  note  as  recited,  he  could  have  produced 
it    The  plaintiff  failed  to  show  himself  a  creditor  of  his 
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son,  or  that  in  good  faith  he  paid  any  consideration  for 
the  purchase  of  the  property. 

n.  J.  R  Knight  was  a  witness  for  the  plaintiff,  and  tes- 
tified to  the  sale  of  the  property  in  question  to  the  plain- 
tiff, at  the  date  of  the  bill  of  sale,  Febmary,  1859.  On 
his  cross-examination,  he  was  asked  this  question :  *'  About 
two  years  ago  next  November,  in  Brownville,  on  the  road 
going  to  Alexander  Moffatt's,  did  you  tell  the  defendant 
that  you  dare  not  own  property  in  your  own  name,  and 
that  you  had  executed  a  bill  of  sale  to  your  father,  for  the 
purpose  of  covering  up  your  property  from  a  judgment 
obtained  against  you  on  a  claim  in  Philadelphia,  or 
words  to  that  effect?"  This  question  97as  objected  to 
as  immaterial,  and  as  too  uncertain  as  to  time  and  place* 
The  objection  was  oveftuled,  and  the  witness  answered, 
''I  do  not  think  I  did."  '  The  bill  of  sale  had  then  been 
given  in  evidence,  and  was  distinctly  referred  to  in  the 
question.  The  object  of  the  question  was  impeachment ; 
and  the  same  question  was  put  to  the  defendant,  and  the 
justice  excluded  the  answer,  under  objection  of  the  plain- 

• 

tiff  It  is  presumed  that  it  was  excluded  on  the  ground 
that  the  question  was  too  uncertain  as  to  time*and  place. 
If  so,  it  was  error,  for  the  time  and  place  are  both  stated 
distinctly.  It  was  equally  error  to  exclude  it  on  the 
ground  that  it  did  not  pertain  to  the  merits  of  the  case. 
The  answer  would  have  contradicted  the  witness,  in  a 
vital  particular  of  his  testimony  directly  on  the  merits. 
He  had  sworn  that  he  had  sold  the  property  to  the  plain- 
tiff. The  evidence  oft*ered  was  to  show  that  he  had  stated 
out  of  court  substantially  that  he  had  not  This  was  ma- 
terial  to  the  issue.  (1  Greenl  an  Ev,  §  462,  ar^  easei  cited. 
1  Oowen  ^  EaVs  Note»y  509,  533,  ed.  of  1839.  Newton  v. 
HarrUj  6  N.  T.  345.)  On  the  defense,  this  question  was 
put  to  J.  R  Knight :  *^  Did  you,  about  a  year  ago  last 
September,  in  the  village  of  Brownville,  offer  to  sell  the 
cutter  and  harness  in  question  to  the  defendant,  as  your 
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property?"  The  answer  was  excluded  under  a  general 
objection  of  incompetency  and  imniateriality.  The  same 
question  was  put  to  the  defendant,  and  the  answer  ex- 
cluded. The  ruling  of  the  justice  was  erroneous.  The 
defendant  was  entitled  to  the  answer,  which  would  show 
the  act  and  declaration  of  J.  R.  Knight  directly  inconsist- 
ent with  his  testimony.  We  were  entitled  to  the  answer 
of  Knight,  even  if  we  could  not  contradict  him,  on  the 
ground  of  its  being  collateral  to  the  issue.  We,  however, 
think  it  material.  The  whole  matter  of  the  pretended 
sale  was  a  fraud,  and  hence  the  tenacious  objection  to  that 
species  of  proof,  which  would  have  tended  to  disclose  it. 
It  may  further  lie  observed,  that  these  declarations  were 
made  by  J.  R.  Knight,  when  he  was  in  the  actual  posses- 
sion of  the  property,  and  his  cmm  of  ownership  would 
have  thoroughly  impeached  his  testimony  with  the  jury. 
The  justice  excluding  the  proof  he  did,  the  defendant  for- 
bore to  give  much  evidence  which  he  could  have  given, 
and  among  other  things,  the  general  bad  character  of  the 
plaintiff.  It  cannot  be  urged  that  there  was  evidence 
enough,  aside  from  that  of  J.  K.  Knight,  to  sustain  the 
judgment.  It  is  enough  that  the  plaintiff  did  not  prove, 
first,  title  to  the  property,  or  a  bona  fide  purchase  for  a 
sufficient  consideration ;  and,  second,  that  competent  and 
important  evidence  was  excluded. 

III.  Thequestionof  justification,  under ageneral  answer, 
cannot  be  raised  oir  this  appeal.  The  objection,  if  taken 
in  the  court  below,  could  have  been  obviated  by  amend- 
ment, of  the  answer.  (4  Seld.  204.  2  id.  345.  2  Kern. 
481,  486.     16  Barb.  643.     4  JS.  D.  SmUh,  276.) 

Wm:  H.  Browne^  for  the  respondent. 

I.  The  plaintiff  derived  title  to  this  property  from  his 
son,  J.  R..  Knight,  under  the  bill  of  sale,  which  was  ad- 
mitted in  evidence.  The  property  mentioned  in  this 
paper  was  delivered  to  the  plaintiff  at  the  time  of  sale, 
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and  the  amount  was  credited  on  the  Dote  mentioned.  The 
plaintiff  was  a  holder  for  value.  In  his  cross-examination, 
he  says :  ^^  I  paid  fully  for  the  note  mentioned  in  paper 
A,"  [the  bill  of  sale.]  The  cow  in  question  was  purchased 
in  July,  1861 ;  was  delivered  to  the  plaintifi*  and  he  had 
paid  for  her.  The  defendant,  without  a  single  fact  to  con- 
tradict this  statement,  claims  the  transaction  was  fraudulent 
as  against  the  creditors  of  J.  R  Knight,  and  yet,  at  the 
time  of  the  transfer  of  the  property  by  J.  R.  K.  to  the 
plaintiff,  in  1859,  the  debt  upon  which  judgment  was  recov- 
ered, and  on  which  the  property  in  question  is  attempted 
to  be  taken,  did  not  exist,  nor  until  some  two  years  after. 
1st.  Fraudulent  intent  is  a  question  of  fact,  and  not  of 
law.  2d. .The  appellate  court  will  det  aside  a  verdict  on  a 
question  of  fraud,  only  when  it  is  against  evidence;  where 
there  is  no  valid  consideration  to  support  it;  or  where  the  ^• 

facts  shown  are  otherwise,  per  w,  conclusive  evidence  of 
fraud.     (6  HilU  433.     4  id.  271.     11  Wend.  241.) 

U.  It  was  incompetent,  as  a  defense  to  the  action,  to 
ask  the  witness,  J.  R.  Knight,  whether  he  offered  to  sell  ^ 
the  harness  and  cutter  as  his  property.  Anything  he 
might  have  said,  or  could  say,  after  he  had  parted  with 
his  title  to  the  propert}',  could  not  affect  the  rights  of  tjie 
plaintiff.  It  was  incompetent  for  any  purpose;  if  foe  im- 
peachment, it  was  too  indefinite;  and  no  object  being 
stated  for  what  purpose  the  evidence  was  intended,  the 
ruling  was  correct.  The  same  reason  Applies  to  the  sub- 
sequent offers  to  prove  that  J.  B.  Knight  had  offered  to 
sell  the  property ;  and  the  further  reason  that  neither  of 
these  questions  had  been  put  to  the  witness  J.  R.  Knight, 
as  was  necessary,  if  they  were  competent  for  impeaching 
purposes.      It  was  also  incompetent  under  the  answer,  * 

the  defendant  not  having  set  up  any  justification  to  excuse 
the  taking  of  the  property.  The  most  that  can  be  urged 
in  regard  to  the  ruling  of  the  justice  upon  these  questions, 
is  that  the  evidence  tended  to  discredit  the  evidence  of 
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the  witness,  J.  R.  Enight  Leave  his  evidence  entirely 
oat  of  the  case,  and  it  is  supported  by  clear  and  positive 
evidence,  and  nowhere  contradicted.  So  far  as  we  know, 
the  jury  did  so ;  at  least  they  did  not  base  their  verdict 
upon  his  estimate  of  the  value  of  the  property. 

in.  The  county  court,  in  affirming  the  judgment,  de- 
cided the  case  as  the  right  demanded,  without  regard  to 
technical  errors.  It  was  the  duty  of  the  court  so  to  do. 
(Oodey  §  366.  Bart  v.  Smithj  5  Barb.  283,  285,  and  easet 
there  eited.) 

By  the  Courts  Mullin,  J.  The  action  before  the  justice 
was  trover,  for  the  value  of  a  cutter,  sulky,  harness  and 
cow.  The  sulky  was  withdrawn,  on  the  trial.  The 
answer  was  a  general  denial  of  the  complaint  The  de- 
fense insisted  on  was  fraud  in  the  sale  of  the  property  in 
question  from  J.  R.  Enight  to  his  father,  the  plaintiff; 
and  as  against  the  said  J.  R.  Knight,  a  judgment  and 
execution,  by  virtue  of  whiclf  the  said  property  was 
seized  and  sold.  The  defendant  was  the  owner  of  the  said 
judgment. 

It  appeared  on  the  trial,  that  in  February,  1859,  a  bill 
of  sale  of  the  property  in  question,  with  other  property, 
was  made  and  delivered  by  said  J.  R.  Enight  to  the  plain- 
tiff to  apply,  as  stated  in  the  paper,  in  payment  of  a  note 
given  by  said  J.  R.  Knight'  to  one  Nathan  T.  Knight  for 
9223.42,  and  whichVas  then  held  by  said  plaintiff.  This 
bill  of  sale  covered  the  cutter.  The  cow  was  sold  to  the 
plaintiff,  as  alleged,  in  July,  1861,  by  said  J.  R.  Knight, 
for  926,  to  apply  on  a  debt  due  him  from  the  firm  of 
Tremaine  &  Knight,  of  which  said  J.  R  Knight  was  a 
member.  The  levy  was  made  on  the  5th  of  September, 
1861.  The  judgment  against  J.  R  Knight  was  3l8t  Au- 
gust,  1861.  When  the  levy  was  made  the  cutter  was  in  a 
barn  owned  by  Tremaine,  but  occupied  by  the  firm  of 
Tremaine  &  Knight     The  cow,  in  the  absence  of  evidence 
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to  the  contrary,  must  be  presumed  to  have  been  in  the 
possession  of  the  plaintiff  at  the  time  of  the  levy. 

The  plaintiff  and  his  son  both  testify  that  the  property 
covered  by  the  bill  of  sale,  and  the  cow,  were  delivered  to 
the  plaintiff,  but  that  J.  R  Enight  used  the  property  men- 
tioned in  the  bill  of  sale^  occasionally.  At  the  time  of  the 
sale,  in  February,  1859,  the  debt  for  which  th^  judgment 
against  J.  R.  Enight  was  recovered  was  not  contracted, 
nor  does  it  appear  that  he  was  then  unable  to  pay  his 
debts.  The  plaintiff  testifies  that  he  knew  he  and  his  son 
owed  debts,  and  he  wished  to  save  himself.  He  further 
says  he  paid  fully  for  the  note  mentioned  in  the  bill  of 
sale.  If  this  evidence  is  susceptible  of  the  construction 
that  the  son  was  insolvent  at  the  time  of  the  sale,  and  that 
the  plaintiff  knew  it,  and  made  the  purchase  with  the  view 
of  defrauding  the  son's  creditors,  it  was  for  the  jury  to 
draw  it.  They  have  not  drawn  it,  but  on  the  contrary 
have  found  the  sale  free  from  fraud;  and  this  must  be 
held  conclusive,  unless  there  is  some  exclusion  of  evidence 
which  has  prevented  the  question  of  fraud  from  being 
fully  presented  to  the  jury. 

Upon  whom  rested  the  burthen  of  proof?  Was  it  on 
the  plaintiff  to  disprove  the  fraudulent  intent,  or  for  the 
defendant  to  prove  it  affirmatively  ? 

JThe  cutter  and  sulky  were  sold  ip  February,  1869,  in 
part  payment  of  a  note.  At  that  time  the  defendant  was 
not  a  creditor.  The  property  was  puf  into  the  hands  of 
the  plaintiff^  and  the  son  permitted  to  use  it  occasionally. 
The  statute  (8  B.  S,  222,  §  5,  Sth  ed.)  declares  that  every 
sale  by  a  vendor,  of  goods  and  chattels  in  his  possession 
or  under  his  control,  unless  accompanied  by  an  immediate 
and  followed  by  a  continued  change  of  possession  of  the 
things  sold,  shall  be  presumed  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  and  shall  be  conclusive 
evidence  of  fraud,  unless  it  be  made  to  appear  on  the  part 
of  the  person  claiming  under  such  sale,  that  the  same  was 
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made  in  good  faith,  without  intent  to  defraud  such  credit- 
ors or  purchasers.  Section  6  provides  that  the  term  cred- 
itors, as  used  in  the  preceding  section,  shall  be  construed 
to  include  all  persons  who  shall  be  creditors  of  the  vendor 
at  any  time  while  such  goods  and  chattels  shall  remain  in 
his  possession  or  under  his  control.  Is  the  defendant  a 
creditor,  within  the  meaning  of  the  statute  ?.  Was  it  the 
intention  of  the  legislature  to  provide  that  after  a  sale  of 
goods  and  chattels,  they  may  not  at  any  time  pass  into  the 
possession  of  the  vendor,  without  raising  the  presumption 
that  the  sale  was  made  with  intent  to  defraud  creditors  ? 
It  seems  to  me  not  When  it  appears  that  property  has 
passed  into  the  hands  of  the  vendor  for  a  mere  temporary 
purpose,  and  under  circumstances  which  show  that  the' 
return  of  the  possession  was  not  with  a  view  of  enabling 
the  vendor  to  use  it  as  his  own  while  the  legal  title  was 
in  another,  the  creditora  of  the  vendor  are  not  authorized 
to  attack  the  sale  as  fraudulent  and  void.  In  this  case,  it 
would  seem,  the  father  occasionally  allowed  his  son,  the 
vendor,  to  use  the  property,  and  afler  use  it  was  again 
returned  to  his  possession.  The  change  of  possession  was 
immediate,  and  was  continued,  within  the  meaning  of  the* 
statute ;  and  there  was  no  presumption  of  fraud  against 
the  sale.     This  applies  to  the  cutter. 

The  cow  was  transferred  by  a  subsequent  sale.  SjfiQ 
was  taken  in  part  payment  of  an  old  debt  There  is  no  ev- 
idence that  she  has  ever  been  out  of  the  possession  of  the 
plaintiff  As  to  the  cow,  therefore,  there  is  no  ground  to 
allege  fraud  in  the  sale.  It  was  a  fair  question  whether 
the  cow  was  not  so\d,  after  the  levy  by  the  sheriff  The 
plaintiff  says  he  bought  the  cow  of  his  sou  about  the  20th 
or  23d  of  July.  J.  R.  Knight  says:  *'I  bought  her  (the 
cow)  of  William  Martin,  and  when  she  was  delivered  to  my 
father,  Mr.  Welsh  told  me  he  had  levied  upon  the  property 
in  question.*'  The  deputy  sheriff  says  :  "  Shortly  after  the 
levy  on  the  property  in  question,  I  went  to  the  plaintiff's 
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house,  and  the  plaintiff  said  he  had  a  paper  showing  that 
he  had  bought  some  of  that  property  of  Randolph.  The 
plaintiff  did,  on'  this  occasion,  show  me  the  writing.  I 
asked  for  it  Randolph  said  he  wanted  to  see  the  plaiu- 
tifi'  first,  and  went  and  saw  him  fir^t,  and  then  opened  the 
door  and  told  me  to  go  in."  If  I  understand  the  evidence 
of  J.  R  Knight,  it  is  that  it  was  after  the  levy  that  he 
delivered  the  cow  to  his  father.  The  statute  (3  R.  S. 
649,  §  13,  5th  ed.)  declares  that  whenever  any  execution 
shall  be  issued  against  the  property  of  any  person,  his 
goods  and  chattels  situated  within  the  jurisdiction  of  the 
officers  to  whom  such  execution  shall  be  delivered,  shall  be 
bound  only  from  the  tiftie  of  the  delivery  of  the  same  to 
be  executed.  Section  16  declares  that  the  title  of  any  pur- 
chaser in  good  faith  of  any  goods  or  chattels  acquired 
prior  to  the  actual  levy  of  any  execution,  without  notice 
of  any  such  execution  being  issued,  shall  not  be  divested 
by  the  fact  that  such  execution  had  been  delivered  to  an 
officer  to  be  executed  before  such  purchase  was  made.  The 
plaintiff  says  he  purchased  in  July;  his  sou  says  he  deliv- 
ered the  cow  after  the  levy,  vhich  was  on  the  5th  of  Sep- 
tember. It  was  for  the  jury  to  say  which  they  would 
believe,  and  they  have  found  for  the  plaintiff. 

There-was  nothing  in  the  case,  therefore,  that  rendered 
it  necessary  for  the  plaintiff*  to  disprove  a  fraudulent  intent, 
as  no  such  intent  could,  under  the  circumstances^  be  pre- 
sumed against  him. 

If  the- facts  proved  were  such  as  to  carry  the  question 
of  fraud  to  the  jury,  they  have  found  against  it,  and  their 
finding  is  conclusive. 

The  only  remaining  question  is,  whether  any  error  was 
committed  in  the  reception  or  rejection  of  evidence  on  the 
trial. 

J.  R.  Enight  was  asked^  on  cross-examination,  whether 
he  did  not,  about  a  year  ago  last  September,  in  the  village 
of  Brownville,  ofl'er  to  sell  the  harness  and  cytter  in  ques- 
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tioD  to  the  defendant,  as  his  (witness')  property.  This 
question  was  objected  to,  and  the  objection  was  sustained. 
The  question  called  for  the  acts  and  declarations  of  the 
witness  as  to  the  property  after  he  had  sold  it  to  the  plain- 
tiff. These  acts  and  declarations  were  not  competent  to 
impair  or  destroy  the  plaintiff's  title.  They  were  utterly 
incompetent  on  the  merits  of  the  controversy.  They 
could  be  used  only  for  the  purpose  of  affecting  the  cred- 
ibility of  the  witness,  either  by  his  own  answers  or  by  the 
evidence  of  others  called  to  show  that  he  did  make  the 
offer  mentioned  in  the  question,  should  he  deny  it 

A  witness  can  only  be  impeached  as  to  material  evidence. 
(1  Oofcen  d  HUVi  Notes,  726  to  728.)  It  is  not  unfr;- 
quently  quite  difficult  to  determine  what  is,  and  what 
is  not,  material  evidence,  or  within  the  rule  which  admits 
of  witnesses  being  called  to  impeach  a  witness  by  showing 
that  he  has  made  declarations  or  done  acts,  out  of  court, 
inconsistent  with  his  statements  made  on  oath  in  court 
It  has  been  held  by  the  Court  of  Appeals  that  evidence 
which  goes  to  show  the  state  of  feeling  of  the  witness 
toward  the  party  against  whom  he  is  called,  is  material 
within  the  rule  referred  to.  (Newt<m  v.  Harris^  6  N.  T. 
345.)  The  meaning  of  which  is,  that  if  the  witness  is 
influenced  by  passion  or  prejudice,  the  jury  should  know 
it,  in  order  that  they  may  the  better  estimate  the  weight 
to  be  given  to  his  evidence.  His  veracity  is  affected.  It 
seems  to  me  the  same  considerations  should  admit  evidence 
going  to  show  that  the  witness  has  acted  or  given  versions 
of  the  transactions  to  which  he  is  called,  out  of  .court, 
essentially  different  from,  or  wholly  inconsistent  with,  that 
testified  by  him.  Indeed,  the  Court  of  Appeals  has  held, 
in  Patehin  v.  The  Aitar  Mu.  In$.  Co.,  (13  N.  Y.  268,)  that 
it  is  competent  to  examine  a  witness  as  to  contradictory 
statements  made  by  him,  and  to  contradict  him  if  he  de- 
nies having  made  them.  The  offer  to  sell  by  the  witness, 
J.  B.  Knight,  made  after  he  knew  he  had  sold  to  his  &ther, 
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was  wholly  incoDBistent  with  the  truth  of  the  evidence 
given  by  him,  and  his  reputation  for  truth  was  directly 
assailed.  His  want  of  truth  cannot  be  shown,  unless  wit- 
nesses are  permitted  to  be  called  against  him.  It  seems 
to  me,  therefore,  that  the  defendant  should  have  been  per- 
mitted to  put  the  question  which  was  objected  to  and  re- 
jected, and  to  have  shown  by  other  witnesses  that  he  did 
make  the  offer,  if  he  denied  it.  But  if  I  am  wrong  in 
supposing  that  he  might  contradict  the  witness^  still  I  en- 
tertain no  doubt  but  that  he  had  the  right  to  have  the 
question  answered,  although  he  may  not  have  had  the  right 
to  contradict  him.  It  was  legitimate  cross-examination,  and 
the^  party  was  entitled  to  the  witness'  answer.  If  he  ad- 
mitted making  the  offer,  the  defendant  had  accomplished 
his  object  If  he  denied  it,  the  answer  would  conclude 
him.  I  am  of  opinion  that  the  justice  erred  in  rejecting 
the  evidence,  and  that  the  judgment  of  the  county  court 
and  of  the  justice  should  be  reversed. 

[Obwbgo   Gbitbral    Tbrv,  July  14,  1868.     JUm,  MMn,   Morgan  and 
£aem,  Justices.] 
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Philo  C.  Ellbnwooi)  vs.  David  Fults. 

In  an  action  npon  a  lost  note,  the  pldutiff,  himself,  testified,  on  the  trial,  that 
he  let  the  makers  take  and  show  the  note  to  a  neighbor,  to  see  if  an  indorse- 
ment thereon  was  right ;  that  they  were  gone  some  time,  and  one  of  them 
returned  In  about  three  hours,  and  said  he  had  lost  the  note ;  and  the  wit- 
ness testified  that  he  had  not  seen  it  since.  Held  that  on  this  evidence,  it 
was  fair  to  infer  that  the  maker  who  consulted  a  neighbor  as  to  the  yalidity 
of  the  indorsement,  acted  not  only  for  himself,  but  for  the  other  maker ; 
and  that  the  statement  made  by  him  on  his  return,  was  admissible  against 
the  other  maker,  and  the  Jury  might  find,  upon  that  evidence,  that  the  note 
was  lost 

A  note  for  $600  was  given  to  the  plaintiff'  by  the  defendant  and  his  son  C,  in 
part  payment  for  a  scow,  purchased  by  C.  of  the  plaintiff.  When  it  matyred, 
C.  had  sold  the  scow  to  H.  and  taken  a  personal-  mortgage  conditioned  to 
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pay  the  note.  It  was  then  agreed  between  the  plaintiff  and  C,  suhject  to 
the  defendant's  approval,  that  if  C.  and  the  defendant  would  give  a  new  note 
for  one  half  the  amount  due  upon  the  old,  and  procure  a  release  from  H.  of 
all  claims  against  the  scow,  and  one  half  of  all  other  claims,  the  plaintiff 
would  pay  one  half  of  all  such  claims,  other  than  those  of  H.,  take  back  the 
scow  and  surrender  the  |600  note.  This  being  communicated  to  the  defend- 
ant, was  assented  to  by  him,  with  this  qualification ;  that  the  defendant 
should  guaranty  the  new  note  for  one  half  the  amount  of  the  $600  note, 
and  sign  an  agreement  in  relation  to  the  payment  of  the  claims  on  the  scow. 

.  The  new  note  was  drawn  by  the  plaintiff  and  signed  by  C,  and  a  guaranty 
not  expressing  any  consideration  was  signed  by  the  defendant,  and  an  agree- 
ment made,  by  him,  to  pay  charges  against  the  scow ;  and  the  plaintiff  in- 
dorse the  amount  of  the  new  note  on  the  $500  note. 

B^,  1.  That  the  new  agreement  was  substituted  for  the  old  note ;  and  if  the 
defendant  had  fulfilled  that  agreement,  on  his  part,  he  was  relieved  from 
liability  on.  the  $500  note.  That  if  he  had  not,  then  he  was  liable,  upon 
the  new  agreement,  for  whatever  damages  the  plaintiff  had  sustained 
thereby.  And  that  it  was  only  in  the  contingency  that  the  defendant 
broke  this  contract  that  the  plaintiff  could  be  remitted  to  his  remedy  on  the 
$500  note. 

2.  That  giving  the  agreement  to  pay  the  charges  on  the  scow  was  a  perfonn- 
ance  of  the  clause  of  the  new  contract  in  relation  thereto. 

8.  That  the  plaintiff  was  entitled,  under  the  contract,  to  a  valid  guaranty  of 
the  new  note ;  and  the  defendant  was  not  released  from  liability  if  the  plain- 
tiff, through  mistake,  failed  to  draw  a  guaranty  binding  in  law. 

4.  That  the  fair  construction  of  the  contract  being  that  the  detedant  should 
not  only  sign  a  guaranty,  but  one  that  could  be  enforced  in  law  against 
him,  the  only  effect  that  the  plaintiff's  mistake  could  have  would  be 
to  excuse  the  defendant  from  liability  for  a  breach  of  contract,  until  de- 
mand was  made  upon  him  to  execute  a  valid  one,  and  refusal  to  comply. 

5.  That  the  defendant  being  a  Joint  debtor  with  C.  upon  the  $600  note,  when 
negotiations  were  entered  into  to  pay  that  debt,  they  were  entered  Into  to 
pay  his  own  debt,  and  not  the  debt  of  another.  And  the  defendant  being 
thus  legally  liable,  before  signing  the  guaranty,  for  the  whole  debt,  he  was 
therefore  guarantying  his  own  debt,  and  not  the  debt  of  another  person. 
And  the  guaranty  was  valid  and  binding,  although  it  expressed  no  con- 
sideration. 

6.  That  from  the  plaintiff's  omission,  throughout  the  trial,  to  allege  that  the 
scow  had  not  been  returned  to  his  possession,  and  from  the  allegation  of  a 
breach  of  another  and  different  clause  of  the  contract,  the  court  was  bound 
to  consider  the  case  as  if  a  delivery  of  the  scow  to  the  plaintiff  had  been 
proved. 

7.  That  the  plaintiff,  having  received  and  retained  a  part  of  the  consideration 
of  ^is  promise  to  release  the  defendant  from  the  S500  note,  he  could  not 
keep  it  and  still  recovei«the  whole  amount  of  such  note. 
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8.  That  he  was  entitled  to  recover  only  so  much  as  he  had  lost  through  the 
default  of  the  defendant  to  fulfill  his  part  of  the  agreement  And  that  was 
limited  to  the  new  note ;  all  the  rest  having  heen  performed.  That  that 
note,  and  the  interest  thereon,  formed  the  measure  of  damages. 

APPEAL,  by  the  defendaDt,  from  a  judgment  entered 
at  a  special  term,  on  the  verdict  of  a  jury. 

The  complaint  was  on  a  promissory  note  for  $500,  al- 
leged to  have  been  made  by  the  defendant  and  his  sou 
Ghauncey  Fults,  to  the  plaintiff,  dated  April  24,  1860,  at 
19  months;  due  November  24,  1861.  The  note  was 
alleged  to  be  lost  The  answer  denied  the  making  of  the 
note,  &c.,  and  alleged  settlement  and  discharge.  The  son 
Ghauncey  had  assumed  to  sign  the  defendant's  name  to 
the  note  in  question,  to  secure  the  plaintiff  for  part  of  the 
purchase  money  of  a  scow  bought  of  him ;  part  being 
paid  down,  and  a  mortgage  given  for  the  balance,  the 
amount  of  the  note.  Ghauncey  had  sold  the  scow  to  one 
Holdridge,  who  gave  a  mortgage  by  which  he  was  to  pay 
the  $500  note.  The  defendant  denied  the  authority  of  the 
son  to  sign  his  name  to  the  note ;  and  the  plaintiff'  gave 
evidence  that  he  acknowledged  he  gave  such  authority, 
and  the  defendant  to  the  contrary.  Prior  to  August  27, 
1861,  Ghauncey  had  arranged  with  the  plaintiff  to  take 
back  the  boat  and  indorse  the  note  down  one  half,  on 
being  indemnified  against  certain  claims  on  the  boat.  On 
that  day  the  parties  met,  the  matter  was  discussed,  and 
the  arrangement  finally  made,  the  note  indorsed  down 
and  agreement  perfected,  except  that  Ghauncey  took  the 
note  to  carry  to  a  4ieighbor's  to  see  if  the  indorsetnent  was 
right  He  afterwards  returned  saying  he  had  lost  it; 
when  it  was  arranged  that  a  new  note  should  be  made  for 
one  half  the  amount  of  it  with  the  defendant's  guaranty, 
and  his  guaranty  against  the  aforesaid  claims.  And  so 
the  note  and  guaranty  was  given,  and  the  "business  closed. 

The  guaranty  not  expressing  any  value,  the  plaintiff 
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afterwards  called  on  the  defendant  to  insert  it,  which  he 
refused.     Thereupon  this  action  was  brought 

On  the  trial,  before  the  plaintiff  rested,  he  produced 
to  the  court  a  bond  in  due  form,  such  as  is  customary  in 
the  case  of  a  lost  note,  with  a  surety  which  was  approved 
by  the  justice  holding  the  court,  by  indorsement  thereon, 
and  filed  by  the  clerk ;  and  which  remains  on  file  for  the 
security  of  the  defendant 

At  the  close  of  the  plaintiff's  evidence,  the  defendant 
moved  the  court  to  nonsuit  the  plaintiff  on  the  following 
grounds : 

"  1.  That  there  is  no  sufficient  proof  of  the  loss  of  the 
note  in  question. 

2.  That  the  note  was  extinguished  by  the  new  agreement 
between  the  parties  of  the  27th  August,  1861,  and  the  sur- 
render of  the  vessel,  and  the  only  claim  of  the  plaintiff,  if 
he  had  any,  was  for  the  amount  of  the  new  note,  and  the 
action,  if  any,  must  be  thereon.  That  if  the  note  was  ever 
valid  against  the  defendant,  the  new  agreement  and  guar- 
anty were  valid  against  him. 

3.  That  if  that  note  had  a  valid  existence  and  was  lost, 
the  plaintiff  could  not  maintain  the  action,  without  first 
tendering  the  bond  required  by  the  statute^  which  must 
be  preliminary  to  the  commencement  of  the  action.  The 
court  overruled  the  motion  and  the  defendant  excepted  to 
the  decision. 

The  court  charged  the  jury,  1.  That  if  they  believed 
that  David  Fults  gave  Chauncey  Fults  authority  to  sign 
the  note,' or  subsequently  recognized  it  as  an  existing  obli- 
gation against  him,  he  would  be  liable  upon  it  as  upon  an 
original  signature  by  himself.  The  defendant  excepted. 
2.  The  obligation  of  this  note  could  be  discharged  by  an 
agreement  of  the  parties  evidenced  by  instruments  valid 
in  law,  and  capable  of  enforcement  against  both  defend- 
ants. The  agreement  made  by  the  parties  in  August, 
1861,  necessarily  implied  that  the  instruments  to  be  given 
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shonld  be  valid  instruments  capable  of  legal  enforcement 
against  the  parties.  3.  The  guaranty  of  the  note  and  the 
accompanying  agreement  were  not  legally  enforceable 
against  David  Fults,  but,  as  to  him,  were  without  a  con- 
sideration and  void.  (To  this  the  defendant  excepted.) 
And  the  fact  that  the  papers  were  drawn  by  the  plaintiff, 
does  not,  under  the  circumstances  existing  in  the  case, 
estop  him  from  averring  their  invalidity.  To  this  the  de- 
fendant excepted.  4.  The  consequence  was,  that  the  lia- 
bility of  the  defendant  upon  the  (500  note  was  revived, 
and  the  plaintiff  was  entitled  to  recover  upon  it,  upon 
offering  and  tendering  to  the  defendant  the  note  with  the 
guaranty  and  accompanying  agreement,  and  placing  them 
at  his  disposal  To  this  the  defendant  excepted.  And  if 
the  jury  should  find  that  such  offer  and  tender  were  made 
before  the  commencement  of  the  action,  the  plaintiff  had 
performed  that  condition  and  was  entitled  to  recover  the 
amount  of  the  note,  $500,  and  interest,  amounting  to 
$574.08.     To  this  the  defendant  excepted. 

The  defendant  requested  the  court  to  charge  that  if  the 
$500  note  was  genuine,  the  plaintiff  agreed  to  take  the 
new  note  and  guaranty,  and  the  agreement,  and  give  up  the 
old  note,  on  a  sufficient  consideration ;  the  defendant  was 
bound  by  it ;  that  was  a  valid  agreement,  and  the  old  note 
discharged,  or  at  least  reduced  one  half,  and  the  credit 
extended  to  the  maturity  of  the  new  note.  The  court  re- 
fused so  to  charge,  and  the  defendant  excepted.  Also  that 
•the  amount  was,  by  the  transaction,  reduced  one  half  and 
the  plaintiff  could  recover  no  more.  The  jury  found  for 
the  plaintiff  for  the  whole  amount  of  the  note. 

W.  O.  ThompBony  for  the  appellant. 

I.  There  was  no  evidence  against  this  defendant  of  the 
loss  of  the  note.  As  to  Chauncey,  his  confession  might 
bind  him,  but  not  the  defendant  If  it  can  be  said  that 
he  acted  on  that  assumption,  it  does  pot  prove  the  fact. 
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He  could  not  have  had  it;  and  when  the  loss  is  called  in 
question,  it  must  be  proved. 

n.  If  the  defendant  did  not  authorize  his  son  to  sign  his 
name  to  the  note — in  other  words,  if  it  was  a  forgery — there 
is  no  element  of  recognition  in  the  case  to  bind  him.  It 
was  or  was  not  a  forgery ;  and  that  was  the  question.  K 
it  was  a  forgery,  then  there  was  no  consideration  for  any 
promise  growing  out  of  it.  The  only  case  in  Which  any 
liability  can  grow  out  of  an  unauthorized  using  of  one's 
name,  is  where  it  is  repeatedly  .allowed  without  question, 
and  therefore  grown  into  an  agency  implied ;  or  becomes 
the  ground  of  an  estoppel.  No  such  element  exists  here. 
And,  so  far  as  this  case  is  concerned,  the  only  question 
was,  whether  authority  was  given,  or  not.  Hence  that  part 
of  the  charge,  which  says  that  if  the  defendant  recognized 
the  note  as  a  subsisting  obligation,  he  would  be  liable 
upon  it,  was  erroneous. 

in.  If  there  was  a  valid  note,  the  defendant  became  the 
debtor  of  the  plaintiff,  even  if  he  was  surety  for  his  son,  of 
which,  however,  there  is  not  one  word  of  proof;  and 
without  it,  he  was  a  principal  debtor.  In  fact  the  plain- 
tiff has  nothing  to  do  with  the  question  of  surety,  as  be- 
tween the  makers  of  the  note.  It  is  the  defendant's  note 
to  pay ;  and  hence  the  guaranty  was  that  of  his  own  debt, 
and  did  not  need  worde  of  consideration,  either  in  that,  on 
the  note,  or  in  the  agreement  against  claims.  It  needed 
no  written  guaranty  whatever,  any  more  than  did  the  old 
note  indorsed  down.  The  plaintiff  agreed  to  take  the 
boat  and  allow  so  much,  and  the  defendant  agreed,  in 
consideration  thereof,  to  pay  the  balance,  and  free  it  from 
claims.  The  boat  was  thereby  given  up,  and  the  plaintiff 
accepted  and  has  got  it.  (Barker  v.  BtuskUny  2  Denio^  45, 
57.  Brown  v.  Curtiss,  2  Comst  225.  Durham  v.  Manrow, 
Id.  533.  Ball  V.  Farmer,  Id.  553.  Partridge  v.  Colby,  19 
Barb.  248.)  And  even  were  he,  as  between  himself  and 
son,  a  surety  conceded  and  in  form,  it  is  the  same  thing 
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to  the  plaintiff;  an  oral  promise  to  pay  it  will  bind  him. 
{Bexfard  v.  Brunell^  1  N.  Y.  Legal.  Ob%,  396.)  In  short,  the 
case  proceeds  on  the  ground  that  a  man  cannot  bind  him- 
self by  a  verbal  promise  to  pay  his  own  note.  It  is 
enough,  however,  to  say,  that  neither  the  plaintiff  nor  de- 
fendant alleged  any  suretyship.  The  defendant  said  he 
did  not  make  the  note,  and  the  plaintiff*  said  he  did,  and 
proved  it.  This  is  all  of  suretyship  there  is  in  the;  case. 
(21  K  T.  336.) 

lY.  The  plaintiff  having  accepted  the  new  note  on  a 
good  consideration,  and  at  longer  time  than  the  old  one, 
the  old  one  is  extinguished. 

y.  If  not  extinguished,  the  plaintiff  can  only  recover 
the  one  half.  The  plaintiff  agreed  to  take  back  the  vessel, 
and  allow  one  half  the  note  for  it,  in  consideration  that 
the  defendant  would  agree  to  pay  certain  claims  upon  it. 
The  defendant  agreed  to  it ;  the  agreement  to  do  so  was 
binding,  though  oral.  It  was  an  executed  agreement  on 
both  sides,  and  the  debt  therefore  reduced  one  hal£  The 
giving  of  the  new  note  and  guaranty  did  not  make  it  the 
less  an  executed  agreement,  or  destroy  the  effect  of  the 
indorsement. 

VL  If  the  plaintiff  can  be  allowed  to  repudiate  it,  it  can 
be  only  on  terms  of  placing  the  parties  where  they  were, 
by  returning  the  boat.  If  the  defendant  was  in  fact  surety, 
he  would  have  the  right  to  be  subrogated  to  the  plaintiff's 
lien.  •  As  it  now  stands,  the  defendant  is  made  to  pay  for 
the  boat  and  lose  it  besides. 

F.  W.  Eubbard^  for  the  respondent. 

I.  The  evidence  of  the  loss  of  the  note  was  sufficient 
The  arrangement  of  the  27th  of  August,  1861,  proceeded 
on  the  theory  of  the  loss ;  all  parties  acted  on  that  suppo- 
sition. 

II.  The  bond  to  indemnify  against  the  lost  note  was 
given  on  the  trial,  and  approved  by  the  court    This  was 
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sufficient,  under  the  statute.  (2  R.  S.  691,  §§  106,  108, 
5th  ed.)  It  is  not  necessary  that  it  should  be  given  before 
suit.  The  bond  is  to  be  approved  by  the  court  in  which 
the  trial  shall  be  had.  (Des  Arts  v.  Leggett,  5  Duer^  156.) 
The  party  has  the  right  to  require  the  indemnity  before 
payment,  but  he  may  waive  it  and  obtain  it  on  the  trial. 
He  may,  perhaps^  require  it  at  the  commencement  of  the 
suit ;  if  he  does  not,  he  waives  it  till  the  trial.  The  stat- 
ute simply  requires  indemnity  before  recovery. 

in.  The  evidence  was  sufficient  of  the  execution  of  the 
note  by  the  defendant,  or  that  he  gave  Cbauncey  Fults 
authority  to  sign  it  for  him.  The  plaintiff  took  the  note 
on  the  representation  of  the  defendant,  that  he  gave  or 
authorized  the  note.  The  defendant  subsequently  recog- 
nized the  note. 

rV.  The  agreement  by  which  the  $500  note  was  to  be 
relinquished,  was  that  Cbauncey  should  give  a  new  note 
for  $273.97  and  pay  off  certain  claims  on  the  scow.  The 
defendant's  undertaking  was  to  guaranty  the  payment  of 
that  note,  and  that  Cbauncey  would  discharge  the  liens  on 
the  same.  The  defendant,  although  in  form  a  maker, 
was  merely  a  surety  for  his  son  on  the  $500  note.  His 
agreement  necessarily  implied  that  the  guaranties  should 
be  valid  on  their  face,  legally  enforceable  as  such,  without 
resort  to  extraneous  proof  They  were  not  such,  because 
not  expressing  a  consideration.  The  arrangement  was 
not,  therefore,  perfected,  and  the  defendant  refusing  to 
perfect  it  by  supplying  the  defect  in  the  guaranties,  the 
plaintiff  has  a  right  to  resort  to  the  original  note. 

y.  The  defendant  practiced  a  fraud  on  the  plaintiff.  He 
knew  that  the  guaranties,  when  made,  were  invalid.  He 
knew  that  the  plaintiff  was  ignorant  of  the  fact  Common 
honesty  demanded  that  he  should  have  informed  the 
plaintiff  and  removed  his  misapprehension. 

YL  The  guaranties  are  within  the  statute  of  frauds,  and 
void.    The  relation  between  the  defendant  and  Cbauncey 
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Falts  was  that  of  principal  and  Barety.  This  was  the  form 
of  the  relation,  under  the  agreement  of  the  27th  of  August, 
1861,  and  was  the  substance  of  the  relation  under  the  old 
note.  Chauncey  was  the  principal  debtor  of  the  plaintiff. 
This  was  known  to  all  parties. 

VII.  The  guaranties  were  not  legally  enforceable  as 
such.  The  case  of  Brewster  v.  Silenee  (4  8eld.  207)  is 
directly  in  point,  and  also  holds  that  parol  evidence  is  not 
admissible  to  supply  a  consideration.  It  also  holds  that  a 
consideration  cannot  be  found  in  the  fact  that  the  guaranty 
is  made  at  the  same  time  and  on  the  same  paper  as  the 
original  note,  and  that  it  formed  an  essential  ground  of 
the  credit  given  to  the  principal  debtor;  that  the  writings 
cannot  be  read  together  as  one  instrument,  for  the  reason 
that  they  are  different  and  distinct  contracts.  {Church  v. 
Braum^  29  Barb.  486.)  It  is  submitted  that  a  guaranty 
is  within  the  statute,  provided  the  relation  of  principal 
and  surety  exists,  and  the  liability  is  sought  to  be  pred- 
icated on  that  relation.  There  is  a  class  of  cases  where  a 
consideration,  in  fact,  is  shown  to  sustain  a  liability,  but 
in  all  such  it  is  founded  on  a  liability  as  an  original  debtor. 
(Broun$  v.  GurtisSy  2  Ganwt,  229.  Barker  v.  Buckim,  2  Denio, 
45.)  The  consideration  finds  its  root  in  a  matter  distinct 
from  the  liability  of  the  principal  debtor.  In  this  case 
there  was  no  such  consideration;  the  old  debt  belonged 
to  Chauncey  to  pay;  and  in  no  just  sense  can  it  be  said 
that  the  new  arrangement  was  a  method  by  which  the  de- 
fendant paid  his  own  debt,  or  became  a  principal  debtor. 

Vni.  It  is,  however,  insisted  that  the  question  of  the 
statute  of  frauds  is  not  involved  in  this  appeal.  As  before 
observed,  the  arrangement  by  which  the  plaintiff  agreed 
to  give  up  the  $500  note,  was  not  executed.  That  arrange- 
ment, as  the  justice  at  circuit  held,  necessarily  implied  a 
valid  guaranty  on  the  part  of  the  defendant ;  and  we  say 
further,  it  necessarily  implied  that  it  should  be  valid  on 
its  face,  and  enforceable  as  a  guaranty  of  the  debt  of 
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Channcey  without  resort  to  proof  aliunde.  This  guaranlj 
not  being  of  that  character,  the  coDsideration  for  the  plain- 
tiff's promise  failed,  and  he  did  not  lose  his  remedy  on 
the  original  note. 

IX.  The  agreement  to  relinquish  the  (500  note  having 
never  been  executed,  the  plaintiff  was  entitled  to  recover 
the  whole  amount  of  that  note.  There  is  no  ground  for 
holding  that  he  is  limited  in  his  recovery  to  the  one  half. 
No  part  of  the  agreement  made  on  the  27th  of  August  was 
executed.  A  valid  guaranty  was  not  made ;  nor  was  the 
vessel  taken  back  by  the  plaintiff,  or  liens  on  it  paid. 
Substantially,  the  parties  stand  in  the  position  they  did 
before  the  agreement  was  made. 

By  the  Court,  Mullin,  J.  There  was  a  conflict  of  ev- 
idence as  to  whether  or  not  the  defendant  ratified  the  act 
of  his  son  in  signing  his  (the  defendant's)  name  to  the 
$500  note,  and  the  finding  on  that  question  must  be  held 
conclusive. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that 
there  was  no  sufficient  proof  of  the  loss  of  the  note.  The 
court  denied  the  motion,  and  the  defendant's  counsel  now 
insists  that  the  judge  erred  in  denying  the  motion.  The 
loss  of  the  note  is  alleged  in  the  complaint  and  denied  in 
the  answer.  The  plaintiff  was  therefore  apprised  that  he 
must  prove  the  loss  by  legal  evidence.  To  prove  the  loss, 
the  plaintiff  himself  testified  that  he  let  them  (the  defend- 
ant and  his  son  Ghauncey  meaning)  take  and  show  the 
note  (the  9500  note)  to  a  neighbor  to  see  if  the  indorsement 
(of  one  half  the  amount  due  thereon)  was  right  ^'I  let 
Chauncey  have  the  note ;  they  were  gone  some  time,  and 
Chauncey  returned  in  about  three  hours  and  said  he  had 
lost  the  note,  and  I  have  not  seen  it  since."  This  is  all 
the  evidence  in  regard  to  the  loss,  at  the  time  the  plaintiff 
rested.  It  is  the  declaration  of  Ghauncey,  and  as  a  gen- 
eral rule  his  declarations  would  not  be  evidence  against 
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the  defendant.  Bat  it  will  be  seen  that  Cbanncey  and 
David  were  both  participants  in  the  proceedings  to  effect 
a  settlement  of  the  $500  note.  They  were  both  parties  to 
that  note,  and  interested  in  the  settlement — particularly 
in  haying  it  indorsed  down  so  as  to  protect  them;  Cbann- 
cey and  David  have  the  note  to  take  to  a  neighbor  to 
see  if  the  indorsement  was  right.  "  They  were  gone," 
he  farther  says,  and  Cbanncey  returned,  &c.  It  seems  to 
me  that  on  this  evidence  it  is  fair  to  infer  that  Chauncey 
acted,  in  consulting  a  neighbor  as  to  the  validity  of  the 
indorsement,  not  only  for  himself  but  as  agent  for  the  de- 
fendant, and  that  his  statement  on  his  return  was  admissible 
against  the  defendant.  And  the  jury  might  find,  on  this 
evidence,  that  the  note  was  lost.  The  defendant  himself, 
when  examined  in  his  own  behalf,  swears  to  the  same  state- 
ment of  his  son,  as  to  the  loss.  I  think  the  learned  jus- 
tice rightly  refused  to  nonsuit  the  plaintiff  on  this  ground. 

This  brings  us  to  the  principal  question  in  the  case ; 
whether  the  $500  note  was  satisfied  by  the  new  agreement 
made  qn  the  27th  of  August,  1861. 

The  $500  note  was  given  in  part  payment  for  a  scow 
purchased  by  Chauncey  Fults  of  the  plaintiff.  That  note 
was  dated  on  or  about  the-  24th  of  April,  1860,  and  pay- 
able with  interest  19  months  from  its  date.  The  note  ma- 
tured in  November,  1861.  Chauncey  had  sold  the  scow 
to  the  Holdridges  and  taken  from  them  a  personal  mort- 
gage conditioned  to  pay  the  $500  note.  The  plaintiff  for 
some  reason,  became  uneasy  in  regard  to  his  note,  and 
desired  some  new  arrangement  as  to  it.  ^Negotiations 
were  consequently  had  with  Chauncey  in  which,  it  would 
seem,  \t  was  agreed  between  them,  subject  to  the  defend- 
ant's approval,  that  if  Chauncey  and  the  defendant  woald 
give  a  new  note  for  one  half  the  amount  due  upon  the 
old,  procure  a  release  from  the  Holdridges  of  all  claims 
against  said  scow,  and  one  half  of  all  other  claims,  the 
plaintiff  would  pay  the  other  half  of  all  such  claims  other 
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than  those  of  the  Holdridges,  take  back  the  scow  and  sur- 
render the  $500  note.  This  proposition  was  communi- 
cated to  the  defendant  and  assented  to  by  him  ;  the  only 
variation  in  the  arrangement  being  that  the  defendant  was 
to  guaranty  the  note  for  one  half  the  $500  note,  and  sign 
an  agreement  in  relation  to  the  payment  of  the  claims  on 
the  vessel.  The  new  note  was  drawn  by  the  plaintiff  and 
signed  by  Chauncey  and  a  guaranty  thereof  signed  by  the 
defendant,  and  an  agreement  made  to  pay  charges  against 
the  scow ;  the  plaintiff  indorsed  the  amount  of  the  new 
note  on  the  $500  note,  and  left.  Strough,  a  witness  on 
behalf  of  the  defendant,  says  that  after  these  things  were 
done  the  plaintiff  declared  himself  satisfied.  To  complete 
this  arrangement  it  was  of  course  necessary  that  the  scow 
should  be  given  up  to  the  plaintiff,  and  neither  then  nor 
subsequently  was  any  complaint  made  by  the  plaintiff 
that  the  scow  had  not  been  delivered.  The  plaintiff,  on 
the  trial,  is  silent  on  the  subject,  and  it  therefore  seems  to 
me  that  we  must  assume,  for  the  purposes  of  this  case, 
that  the  scow  was  delivered.  The  plaintiff  proves  the 
new  agreement,  testifies  as  to  performance  by  the  parties, 
and  it  was  only  in  the  contingency  that  the  defendant 
broke  this  contract  that  the  plaintiff  could  be  remitted  to 
his  remedy  on  the  $500  note.  Proof  of  a  breach  by  the 
defendant  was  a  part  of  his  case.  The  breach  relied  on 
is  the  invalidity  of  the  guaranty  of  the  new  note,  not  the 
non-delivery  of  the  scow.  From  the  omission,  throrughout 
the  trial,  to  allege  that  the  scow  was  not  returned  to  the 
possession  of  the  plaintiff,  and  the  allegation  of  a  breach 
of  another  and  different  clause  of  the  contract,  I  think  we 
are  bound  to  consider  the  case  as  if  a  delivery  of  the  scow 
to  the  plaintiff  had  been  proved. 

The  defendant  performed  his  part  of  the  new  agree- 
ment, when  he  signed  the  new  agreement  to  pay  the 
charges  against  the  scow,  and  surrendered  her  to  the  plain- 
ti^  except  giving  a  valid  guaranty  of  the  new  note,  if  it 
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be  true  that  the  one  given  is  not,  in  law,  binding  upon 
him. 

Before  proceeding  to  examine  that  question,  let  us  ascer- 
tain whether  it  was  the  intention  of  the  parties  that  the 
note  signed  and  guarantied,  and  the  scow  delivered  up,  the 
agreement  to  pay  the  charges  on  her,  executed  by  the  de- 
fendant and  delivered  to  the  plaintifi*,  constituted  full  per- 
formance on  the  part  of  the  defendant;  or  whether  the 
$500  note  was  not  to  be  deemed  paid  until  the  charges 
were  in  fact  paid,  in  addition  to  the  performance  of  the 
other  considerations  of  the  contract.  The  payment  of 
these  charges  was  demanded  by  Moon  at  the  time  he 
called  on  the  defendant  before  suit  was  brought,  and  hence 
I  infer  that  the  giving  of  an  agreement  to  pay  was  not 
deemed  to  be  a  performance  of  the  contract. 

TSo  such  position  can  be  maintained.  When  the  acts 
above  enumerated  were  done  by  the  defendant,  they  were 
accepted  as  performance  of  the  contract  The  plaintiff 
says  the  $500  note  was  to  be  held  to  the  extent  of  one 
half  of  its  amount  till  the  charges  on  the  scow  were  paid. 
In  this  I  think  he  is  mistaken.  The  one  half  of  the  note 
would  be  no  more  available  to  him  than  the  agreement  re- 
quired by  the  defendant  to  pay  the  charges,  and  no  other 
witness  testified  to  any  such  provision.  Again;  it  seems 
that  during  the  negotiation  it  was  proposed  to  indorse  the 
old  note  down  to  one  half  its  amount,  and  to  let  the  other 
half  remain  available  to  the  defendant,  instead  of  taking 
a  new  note.  But  the  plaintiff  was  not  satisfied  with  the 
old  note,  by  reason  of  the  doubt  as  to  its  being  binding 
on  the  defendant,  and  hence  the  new  note  for  the  one  half 
was  given.  And  according  to  the  testimony  of  Strough, 
it  was  kfter  the  loss  6i  the  old  note,  and  the  consequent 
discharge  of  the  defendant  from  liability  thereon,  as  the 
plaintiff  then  supposed,  that  upon  the  completion  of  the 
new  arrangement,  he  expressed  himself  satisfied  therewith. 

It  seems  to  me,  therefore,  that  the  new  agreement  was 
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subetitoted  for  the  old  note,  and  that  if  the  defendant  has, 
in  law,  fulfilled  that  contract  on  his  part,  he  is  relieved  from 
liability  on  the  $500  note ;  and  if  he  has  not,  then  he  is  liable 
npon  the  new  agreement  for  whatever  damages  the  plain- 
tiff has  sustained  thereby.  And  I  repeat,  that  giving  the 
agreement  to  pay  the  charges  on  the  scow,  was  a  perform- 
ance of  the  clause  of  the  new  contract  in  relation  thereto. 

The  plaintiff  was  entitled,  under  his  contract,  to  a  valid 
guaranty  of  the  new  note ;  and  the  defendant  is  not  re- 
leased from  liability  if  the  plaintiff,  through  mistake,  failed 
to  draw  a  guaranty  binding  in  law. 

The  fair  construction  of  the  contract  is,  that  the ^^fend- 
ant  should  not  only  sign  a  guaranty,  but  one  that  could 
be  enforced  in  law  against  him.  The  only  effect  that  the 
plaintiff's  mistake  could  have,  would  be  to  excuse  the  de- 
fendant from  liability  for  a  breach  of  contract,  until  de- 
mand was  made  upon  him  to  execute  a  valid  one,  and 
refusal  to  comply. 

Is  the  guaranty,  in  law,  binding  on  the  defendant  ? 

In  considering  this  branch  of  the  case,  it  must  be  as- 
sumed, on  the  finding  of  the  jury^,  that  the  defendant  did 
execute,  and  was  liable  upon,  the  (500  note.  As  between 
the  plaintiff  and  defendant,  the  latter  was  indebted  to  the 
former  in  the  amount  of  the  note.  It  was  the  debt  of 
the  defendant  as  well  as  of  his  son  Ghauncey.  It  is  true 
the  defendant  was  a  mere  surety,  as  between  himself  and 
his  .son.  But  the  defendant's  relation  to  the  plaintiff  was 
not  aflected  thereby.  He  was  a  joint  and  several  debtor 
with  his  son  upon  that  note. 

When  negotiations  were  entered  into  to  pay  that  debt 
they  were  entered  into  to  pay  his  own  debt,  and  not  the 
debt  of  another.  The  cases  of  BrewzUv^,  SUence^  (4  Seld. 
207,)  Church  v.  Brown^  (29  Barb.  486,)  and  divers  other 
kindred  cases  referred  to  by  the  counsel,  have  no  appli- 
cation to  this  case.  In  those  cases  the  defendants  were 
in  no  way  responsible  for  the  debt  until  they  signed  their 
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respective  contracts  of  guaranty.  In  this  case  the  defend- 
ant was  legally  liable,  before  signing  the  guaranty,  for  the 
whole  debt,  and  was  therefore  guarantying  his  own  debt, 
and  not  the  debt  of  another.  Brown  v.  Ourtiss  (2  Comst. 
225)  lays  down  the  rule  which  governs  this  class  of  cases; 
and  until  the  doctrine  of  that  case  is  overruled,  this  guar- 
anty must  be  held  valid  and  binding. 

But  if  we  are  wrong  in  this,  still  the  judgment  in  this 
case  could  not  be  sustained.  The  plaintiff  had  received 
and  retained  a  part  of  the  consideration  of  his  promise  to 
release  the  defendant  from  the  9500  note.  He  could  not 
keep  it  and  still  recover  the  whole  amount  of  the  note. 
He  was  entitled  to  recover  only  so  much  as  he  lost  through 
the  default  of  the  defendant  to  fulfill  hi«  part  of  the  agree- 
ment. That  was  limited  to  the  new  note ;  all  the  rest  had 
been  performed.  That  note  and  its  interest  formed  the 
measure  of  damages. 

I  am  of  the  opinion  that  two  of  the  defendant's  excep- 
tions to  the  judge's  charge  were  well  taken,  and  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted ;  costs 
to  abide  the  event. 

[OswBoo  Oenbbal  Tbbm,  July  14, 1868.    AUm^  Jfuttmf  Morgan  and  Baeon^ 
Justices.] 


Clark  v%.  Cottrbll. 

One  of  sereral  heirs  bought  out  the  interests  of  bis  co-heirs  in  the  lands  de- 
scended, taking  a  separate  deed  from  each,  in  the  same  form.  The  widow 
of  the  ancestor  having  a  right  of  dower  in  the  land,  and  then  occupying, 
without  admeasurement,  a  certain  thirty  acres  which  was  called  her  dower, 
the  heirs  in  deeding  to  the  purchaser,  for  the  purpose  of  reserving  to  the 
widow  her  said  dower,  each  made  a  reservation  of  such  dower  in  these 
words  :  "  The  party  of  the  first  part  reserves  out  of  the  above  described  land 
one-fourth  of  30  acres  of  said  land  that  was  set  off  to"  the  widow  "  as  her 


386      CASES  m  the  supreme  court. 

Clark  9,  Cottrell. 

right  of  dower  or  power  of  thirds."  Bdd  that  the  reservation  was  of  the 
dower  right,  and  that  the  grantee  took  the  whole  premises,  subject  to  the 
right  of  dower,  and  not  merely  two  thirds. 

• 

THIS  was  an  action  to  recover  the  possesaion  of  one- 
foarth  part  of  30  acres  of  land  sitaate  in  Denmark, 
Lewis  county. 

From  1814  to  1833,  Gardiner  Cottrell,  father  of  the  de- 
fendant, owned  100  acres  of  land  in  Denmark,  and  he  died 
about  the  year  1833.  His  children  were  four,  viz:  Lewis, 
Ardelia,  Albert  and  Sally.  Soon  after  the  old  man's 
death,  Lewis,  the  defendant,  bought  out  the  rest  of  the 
heirs,  taking  a  deed  in  the  like  form  from  each.  Ardelia 
had  married  Elisha  Saxton,  and  they,  by  their  deed,  sold 
out  to  the  defendant,  in  May,  1834.  As  the  widow  had  a 
dower  right  in  the  land,  which  the  heirs  could  not  convey, 
and  as  she  then  occupied,  without  admeasurement,  a  cer- 
tain 30  acres,  which  was  called  her  dower,  the  heirs,  in 
deeding  to  Lewis,  for  the  purpose  of  reserving  to  their 
mother  her  said  dower,  and  not  to  assume  to  convey  what 
they  did  not  then  own,  each  made  a  reservation  of  such 
dower  in  these  words :  *^  The  party  of  the  first  part  re- 
serves out  of  the  above  described  land  one-fourth  of  30 
acres  of  said  land  that  was  set  off  to  mother  as  her  right 
of  dower  or  power  of  thirds."  After  this  the  land  became 
valuable  under  the  respondent's  cultivation,  the  building 
of  canals,  &c.  In  1854  the  plaintiff  procured  Ardelia  to 
quitclaim  to  him  the  same  100  acres  which  she  had  con- 
veyed to  the  defendant  in  1834.  The  widow  died  in 
December,  1861,  and  soon  thereafter  this  suit  was  com- 
menced. By  it  Clark  seeks  to  eject  the  defendant  from 
7^  acres  of  the  land,  under  Ardelia's  deed  to  him,  which 
she  had  conveyed  to  Lewis  more  than  20  years  before,  and 
which  Lewis,  for  all  that  20  years,  had  occupied.  The 
court  held  that  the  deed  to  Lewis  of  May,  1834,  was  a  bar 
to  this  action,  and  nonsuited  the  plaintifil  The  plaintifl^ 
on  exceptions,  moved  for  a  new  trial. 
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C.  D.  Adams,  for  the  plaintiff. 

■ 

Starbuck  &  Sawyer ,  for  the  defeDdant 

By  the  Court,  Mullin,  J.  I  do  not  see  how  this  case 
can  be  distinguished  from  Swich  v.  Sears,  (1  HiU,  17.)  In 
that  case,  as  in  this,  the  whole  farm  was  in  terms  conveyed 
to  the  defendant.  In  both,  the  reservation  was  of  an 
undivided  part  of  the  land  covered  by  the  widow's  dower. 
And  the  court  held  that  the  reservation  was  of  the  dower 
right,  or  in  other  words,  a  conveyance  of  the  whole  farm 
subject  to  the  life  estate  of  the  widow.  And  that  upon 
the  determination  of  that  estate,  the  defendant  was  abso- 
lute owner  of  the  whole  farm.  The  learned  justice  who 
delivered  the  judgment  of  the  court  in  Swick  v.  Sears 
seems  to  consider  that  if  the  reservation  in  the  deed  was 
to  be  construed  without  regard  to  the  circumstances  in 
reference  to  which  the  reservation  was  inserted  in  the 
deed,  the  title  of  the  plaintiff  would  have  been  valid.  But 
construing  the  reservation  clause  in  the  light  of  surround- 
ing circumstances,  it  was  impossible  not  to  see  that  it  was 
the  intention  of  the  grantors,  in  that  case,  to  convey  the 
whole  farm  subject  to  the  right  of  dower ;  and  that  it  was 
not  the  intention  to  reserve  any  estate  in  the  premises  to 
the  use  of  the  grantors.  The  circumstances  which  led 
the  court  to  this  conclusion  were  that  the  grantors  owned 
the  land  subject  to  the  right  of  dower;  that  if  he  had  de- 
signed to  convey  but  two-thirds  of  the  land,  language 
more  expressive  would  have  been  used;  and  that  the 
reference  in  the  reserving  clause  to  the  dower  right,  shows 
that  the  parties  had  that  interest  in  their  minds  when  the 
clause  was  written ;  and  that  it  was  such  interest  and  no 
other  that  was  intended  to  be  reserved.  To  which  con- 
siderations may  be  added  the  further  one,  that  it  is  out  of 
probability  that  the  purchaser  would  buy  a  farm  from 
which  would  be  reserved  a  portion  unlocated,  and  which 
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wheu  located  might  seriouslj  impair  the  reeidue.  These 
considerations  apply  in  all  their  force  to  the  case  in  hand, 
and  render  necessary  the  same  construction  of  the  deed 
in  the  case  that  was  given  in  the  case  cited. 

The  whole  interest  of  the  grantor  in  the  farm  is  con- 
veyed,  excepting  an  undivided  portion  of  the  part  set  off 
to  the  widow.  This  interest  the  grantor  did  not  own,  and 
could  not  convey.  That  interest  his  own  protection  re- 
quired to  be  excepted  or  reserved.  There  would  seem  to 
be  no  reason  for  excepting  any  other  part  of,  or  interest 
in,  the  premises.  It  would  seem  to  be  the  interest  of  the 
parties  that  the  title  to  the  whole  farm  should  pass ;  and 
there  is  no  reason  shown  why  it  was  important  to  the 
grantors  to  except  the  fee  in  the  part  set  apart  to  the 
widow.  With  a  satisfactory  reason  apparent  for  except- 
ing the  life  estate  of  the  widow,  and  none  for  excepting 
any  other  interest  or  share  of  the  estate,  it  would  seem  to 
be  giving  effect  to  the  intention  of  the  parties,  to  hold  such 
interest,  and  no  other,  reserved  by  the  deed. 

As  was  said  by  Justice  Bronson  in  Swiek  v.  Sears^  if  the 
intention  had  been  to  grant  but  a  portion  of  the  premises, 
the  granting  part  of  the  deed  would  probably  have  con- 
tained words  expressive  of  such  intent,  instead  of  com- 
mencing with  words  conveying  the  whole  estate  and  then 
ending  with  a  reservation  of  part  of  it. 

In  the  case  of  Sunek  v.  Sears  the  dower  of  the  widow 
would  seem  not  to  have  been  set  off;  in  this  case  it  was 
set  off  to  her  by  the  heirs.  I  do  not  perceive  how  this 
difference  between  the  cases  affects  the  construction  of 
the  deed.  If  it  would  affect  the  case,  it  would  be  to  give 
force  to  the  construction  of  the  deed  in  question.  In  the 
case  cited,  the  grantor  could  not  except  any  specified  part 
of  the  land,  because  the  dower  had  not  been  admeasured 
or  set  off,  and  because  an  undivided  third  part  must  be 
excepted.  In  this  case,  the  dower  having  been  set  off,  it 
was  practicable  to  except  a  specific  part  of  the  land  by 
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metes  and  bounds  or  other  description,  reudering  certain 
the  part  intended  to  be  reserved.  But  if  it  was  the  inten- 
tion to  reserve  the  life  estate  only,  it  was  of  no  moment 
whether  the  part  to  which  such  interest  attached  was  or 
was  not  described.  An  intention  not  to  convey  the  life 
estate  was  all  that  was  necessary  to  the  validity  of  the 
deed  and  the  protection  of  the  parties.  For  these  reasons, 
I  am  of  opinion  that  the  plaintiff  was  properly  nonsuited, 
and  that  the  motion  for  a  new  trial  should  be  denied. 

Allen,  J.,  dissented. 

New  trial  denied. 

[OsoNDAOA  General  Term,  January  6,  1864.    JfuBm^  JUm,  Morgan  and 
Baem  Jiutices.J 


William  A.  Gilbert  and  others,  assignees  &c.,  vu.  Hiram 

Priest  and  others. 

State  courts  hare  jurisdiction  of  actions  prosecuted  by  assignees,  appointed  un- 
der the  United  States  bankrupt  act,  to  set  aside  conveyances  made  by  the 
bankrupt  when  insolrent,  and  within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  against  him,  with  a  Tiew  to  give  a  preference  to  one 
of  his  creditors,  who  had  reasonable  cause  to  believe  such  bankrupt  was  in- 
solvent and  that  the  conveyance  was  made  in  fraud  of  the  provisions  of  that 
act ;  althoucrh  the  cause  of  action  is  one  created  by  the  act  of  congress. 

fllHIS  action  was  tried  at  the  Jefferson  special  term  in 
1  November,  1871,  and  was  prosecuted  by  the  assignee 
in  bankruptcy  of  Melancthon  luman,  to  set  aside  a  con- 
veyance executed  by  Inman  when  insolvent  and  within 
four  months  before  the  filing  of  the  petition  of  bankruptcy 
against  him,  with  a  view  to  give  a  preference  to  one  of  his 
creditors,  having  reasonable  cause  to  believe  he  was  in« 
solvent,  and  that  such  conveyance  was  made  in  fraud  of 
the  provisions  of -the  United  States  bankrupt  act. 
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It  was  insisted,  on  the  trial,  that  the  State  courts  had 
no  jurisdiction  of  the  action,  for  reasons  stated  in  the 
opinion. 

A,  J.  Brown^  for  the  plaintiffs. 

W.  C,  Thompson,  for  the  defendants. 

DooLiTTLE,  J.  This  action  is  prosecuted  by  the  assignee 
in  bankruptcy  of  Melancthon  Inman,  to  set  aside  a  deed 
of  certain  premises,  situate  in  the  county  of  Jefferson, 
where  Inman  resided,  executed  by  the  said  Inman  and  his 
wife  to  the  defendant  Hiram  Priest,  one  month  before 
Inman  was  adjudicated  a  bankrupt,  on  the  ground  that  the 
deed  was  void,  under  and  by  virtue  of  section  35  of  the 
bankrupt  law. 

The  alleged  right  of  action  is  one  created  by  that  law, 
and  it  is  objected  that  this  court  has  no  jurisdiction  of  the 
action.  The  allegation  is  that  the  federal  courts  have 
exclusive  jurisdiction  of  such  cases  by  virtue  of  article  3, 
sections  1  and  2  of  the  constitution  of  the  United  States, 
and  the  act  of  congress,  entitled  *'An  act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United 
States." 

It  is  well  settled  that  sections  1  and  2  of  article  3  of  the 
constitution  of  the  United  States  do  not,  proprio  vigore,  give 
to  the  federal  courts  exclusive  jurisdiction  of  all  cases  to 
which  the  judicial  power  of  the  United  States  is  thereby 
extended.  (Delafield  v.  The  State  of  Illinois,  2  Eill,  159, 
162-171 ;  affirmed,  26  Wend.  209.  Teall  v.  Felton,  1  Comst 
537,  545.  Dudley  v.  Mayhew,  3  id.  18.   1  Kent's  Com.  395,  Ac) 

The  courts  of  this  State  have  jurisdiction  of  questions 
arising  between  persons  within  their  territorial  jurisdiction, 
whether  they  arise  under  the  laws  of  any  other  State  or 
any  foreign  nation. 

If  they  arise  under  the  laws  of  the  United  States,  they 
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have  the  same  jurisdiction,  unless  deprived  of  it  by  some 
competent  authority.  The  fact  that  the  federal  courts 
may  have  jurisdiction  of  the  same  question  does  not  de- 
prive the  S.tate  courts  of  jurisdiction.  The  federal  and 
State  courts  may,  and  do  have  concurrent  jurisdiction  of 
various  questions. 

When,  however,  the  right  of  action  is  created  by  an  act 
of  congress,  it  being  a  matter  within  the  powers  conferred 
upon  the  federal  government,  congress  may  prescribe,  in 
the  exercise  of  its  rightful  powers,  the  manner  and  the 
tribunal  in  which  alone  that  right  may  be  enforced. 
{TeaU  V.  Felton,  1  GomBt.  545.) 

Congress  may  confer  exclusive  jurisdiction  in  these  cases 
upon  the  federal  courts ;  but,  when  it  does  not  prescribe  the 
tribunal  in  which  alone  they  are  to  be  prosecuted,  the 
federal  and  State  courts  have  concurrent  jurisdiction  over 
them.  The  patent  laws  of  the  United  States  have  been 
determined  by  the  court  of  last  resort  in  this  State,  to 
confer  exclusive  jurisdiction  upon  the  federal  courts  over 
certain  controversies  arising  under  those  laws.  They  are 
cases  where  the  cause  of  action  is  created  by  those  laws, 
and  the  remedy  is  prescribed  therein  to  be  by  action  in 
the  federal  courts,  and  these  courts  are  authorized  to 
grant  relief,  which  it  is  not  in  the  power  of  the  State  courts 
to  grant  {Teall  v.  Felton^  1  Gomst.  537,  543,  do.  Dudley  v. 
MayheWj  3  id.  9, 18.  2  Kent's  Com,  368,  and  note.  Parsons 
V.  Barnard,  7  John,  144.  Gibson  v.  Woodworth,  8  Paige^ 
132.  Burrall  v.  Jewetty  2  id.  134,  145.  Bich  v.  Atwater^ 
16  Conn.  409.  Middlebrook  v.  Broadbent,  47  N.  T.  443.) 
Congress  may,  in  terms,  confer  jurisdiction  on  federal 
courts  of  certain  actions,  and  not  design  to,  or  in  fact,  con- 
fer on  them  exclusive  jurisdiction.  When  congress  has  the 
power  to  confer  exclusive  jurisdiction  on  the  federal  courts, 
the  question  is,  whether  the  act  in  question,  fairly  con- 
strued, in  fact  confers  it  on  them.  In  the  case  of  Teall  v. 
Feltony  before  cited,  the  court,  at  page  545,  say,  in  cases 
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where  the  law  of  the  United  States  prescribes  the  remedy, 
and  there  is  no  ezclunve  grant  of  jarisdiction  to  the  federal 
courts,  and  the  State  courts  are  so  organized  as  to  afford 
redress,  it  may  be  obtained  in  them. 

The  federal  and  State  courts  were  held  to  have  concur- 
rent jurisdiction  of  causes  of  action  created  by,  and  arising 
under,  the  bankrupt  act  of  1841,  although  that  act,  in  ex- 
press terms,  conferred  jurisdiction  of  the  same  causes  on 
federal  courts.  The  circuit  and  district  courts  have  only 
such  jurisdiction  as  congress  confers  upon  them.  (  U.  S. 
Const,  art.  3,  §  1 ;  art,  1,  §  8,  mid.  9.  1  Kent's  Com.  364, 
and  note  a.)  They  would  not  have  concurrent  jurisdiction 
with  the  State  courts  of  actions  like  this,  unless  i^ongress 
conferred  that  Jurisdiction  on  them. 

The  bankrupt  act  constitutes  the  district  courts  of  the 
United  States  courts  in  bankruptcy,  and  prescribes  the 
manner  in  which  the  proceedings  are  to  be  prosecuted 
therein  to  adjudicate  the  bankruptcy  and  distribute  the 
bankrupt's  estate,  and  confers  on  them  certain  powers 
that  no  other  courts  possess. 

That  proceeding  is  designed  to  affect  claims  and  rights 
held  by  persons  residing  in  any  part  of  the  United  States, 
in  and  outside  of  the  territorial  jurisdiction  of  the  courts 
of  any  particular  State,  and  the  proceedings  are  such  as  no 
State  court  is  adapted  or  authorized  to  entertain  and  per- 
fect. Of  these  proceedings  courts  in  bankruptcy  have  ex- 
clusive jurisdiction,  but  of  actions  of  law  or  in  equity, 
springing  out  of  that  law,  no  exclusive  jurisdiction  is,  in 
terms  or  by  implication,  conferred  on  that  court  The 
general  doctrine  is  stated  by  Chancellor  Kent  in  his  (7om- 
mentaries,  in  these  words :  ^'  State  courts  may,  in  the  ex- 
ercise of  their  original  and  rightful  jurisdiction,  incidentally 
take  cognizance  of  cases  arising  under  the  constitution, 
the  laws  and  the  treaties  of  the  United  States.  Congress 
may  deprive  the  State  courts  of  that  jurisdiction  in  every 
case  in  which  the  subject  matter  can  constitutionally  be 
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made  cognizable  iu  the  federal  courts,  and  without  an  ex- 
press  provision  to  the  contrary^  the  State  courts  will  retain 
a  concurrent  jurisdiction  in  all  cases  where  they  had  juris- 
diction originally  over  the  subject  matter."  (1  Kenfs 
Com,  3979  400.)  These  views  seem  to  be  in  accordance 
with  those  of  the  framers  of  the  federal  constitution. 

Alexander  Hamilton,  in  discussing  the  provisions  of 
that  instrument  in  relation  to  the  judicial  department,  iu 
the  eighty-second  number  of  the  Federalist^  while  its 
adoption  by  the  people  of  the  States  was  under  considera- 
tion, stated  :  '^  I  hold  the  State  courts  will  be  divested  of 
uo  part  of  their  primitive  jurisdiction  further  than  may 
relate  to  an  appeal,  and  I  am  even  of  an  opinion  that  in 
every  case  iu  which  they  are  not  excluded  by  the  future 
acts  of  the  national  legislature,  they  will  of  course  take 
cognizance  of  the  causes  to  which  those  acts  give  birth.  This 
I  infer  from  the  nature  of  judicial  power,  and  from  the 
general  genius  of  the  system.  The  judiciary  power  of 
every  government  looks  beyond  its  own  local  and  muni- 
cipal laws,  and  in  civic  cases  lays  hold  of  all  the  subjects 
of  legislation  between  parties  within  its  jurisdiction,  though 
the  causes  of  dispute  are  relative  to  the  laws  of  the  most 
distant  part  of  the  globe. 

The  inference  seems  to  be  conclusive,  that  the  State 
courts  would  have  a  concurrent  jurisdiction  in  all  cases 
arising  under  the  laws  of  the  Union,  when  it  was  not  ex- 
pressly prohibited,'* 

The  action  of  congress,  in  which  were  many  of  the 
framers  of  the  constitution,  in  the  adoption  of  the  judiciary 
act  of  1798,  was  based  upon  this  construction  of  the  con- 
stitution and  its  own  powers. 

The  constitution,  and  laws  of  the  United  States  made 
in  pursuance  thereof,  and  all  treaties  made  under  the 
authority  of  the  United  States,  are  the  supreme  law  of  the 
land,  and  judges,  iu  every  State,  are  bound  thereby. 
{Const  of  the  United  States^  art  4,  suJ>d,  2.) 
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If  the  law  of  congress  gives  a  right  of  action  to  any 
person,  the  State  courts  are  hound  hy  it  as  much  as  they 
Avould  be  if  it  was  given  by  an  act  of  the  State  legislature. 
If  they  should  decide  against  the  validity  of  the  act  of 
congress,  there  is  an  appeal  from  their  decision  to  the 
Supreme  Court  of  the  United  States. 

When  the  possessor  of  that  right  of  action  comes  into 
a  state  court  to  enforce  it,  the  fact  that  he  derived  it  from 
an  act  of  congress  is  no  answer  to  its  enforcement  The 
question  is,  has  he  a  right  of  action ;  and  if  it  is  conferred 
by  an  act  of  congress,  the  State  judges  are  bound  to  declare 
the  existence  of  the  right,  and  enforce  it.  State  courts, 
from  a  very  early  period,  have  taken  cognizance  of  such 
cases  as  this,  and  at  different  times  the  question,  whether 
they  had  jurisdiction,  has  been  raised,  and  their  jurisdic- 
tion sustained.  (Ogden  and  others^  assignees  in  bankruptcy 
(J^c,  v.  Jaeksonj  1  John,  370.  McMenomy  and  others^  as-- 
signees  in  bankruptcy^  v.  Ferrers,  3  id.  72.  Phosnix  v.  Day 
and  others,  assignees  dec.  of  Ingraham,  5  id,  412.  Winslow^ 
assignee  in  bankruptcy,  v.  Clark,  2  Lans,  ZTI.  Holbrooke, 
assignee  ^c,  v.  The  Third  National  Bank  of  Buffalo,  3<2  vol. 
Albany  Law  Jour.  290.  Ward,  assignee  dec.,  v.  Jenkins  and 
others,  10  Mete.  583.  Wood  v.  Mann,  Law  Reporter  1847. 
Stevens,  assignee,  v.  Mechanics*  Savings  Bank,  101  Mass. 
109.  1  Comst.  543.)  In  the  case  of  Ward,  assignee  ^c,  v. 
Jenkins  and  others,  (10  Mete.  583,)  arising  under  the  act 
of  1841,  this  question  was  raised  and  considered  by  the 
court.     The  court  say : 

''  The  result  to  which  we  come  is,  that  the  State  courts 
have  jurisdiction  in  cases  like  the  present  That  no  ex- 
clusive jurisdiction  in  suits  concerning  the  property  of  tho> 
bankrupt  attaches  to  the  courts  of  the  United  States,  in 
consequence  of  the  rights  of  the  assignee  being  acquired  wholly 
under  a  law  of  the  United  States,  nor  is  created  by  any  pro- 
visions of  the  act  itself  limiting  and  restraining  suits  by 
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assignees,  and  requiring  them  to  be  instituted  exclusively 
in  the  courts  of  the  United  States." 

The  case  of  Stevens  and  others^  assignees  dtc.j  v.  Mechan- 
ies'  Savings  Bank,  (101  Mass,  109,)  was  an  action  to  enforce 
a  right  created  by  the  present  bankrupt  act.  The  court 
held  this  action  could  be  maintained  in  the  State  courts, 
and  approved  Ward  v.  Jenkins. 

There  is  nothing  in  the  bankrupt  act  of  1867  which 
looks  to  the  exclusion  of  State  jurisdiction  over  those 
cases  which  was  not  contained  in  the  act  of  1841.  (See 
§§  6  and  8  of  that  act) 

Section  '8  of  the  act  of  1841  gave  the  circuit  and  district 
courts  of  the  United  States  concurrent  jurisdiction  of  all 
suits  at  law  and  in  equity,  which  may  and  shall  be  brought 
by  any  assignee  of  the  bankrupt,  against  any  person  or 
persons  claiming  any  adverse  interest,  or  by  such  person 
against  such  assignee  touching  any  property,  or  right  of 
property  of  said  bankrupt,  transferable  to,  or  vested  inj^ 
such  assignee.  Sections  1  and  2  of  the  act  of  1867  confer 
the  same  jurisdiction  upon  the  same  courts  in  almost  the 
same  terms.  They  do  not  purport  to  confer  exclusive 
jurisdiction.  Section  1  of  the  act  of  1867  constituted  the 
district  courts  of  the  United  States  courts  in,  bankruptcy, 
and  granted  them  jurisdiction,  in  their  respective  districts, 
in  all  matters  and  proceedings  in  bankruptcy. 

It^gives  these  courts  of  bankruptcy  certain  powers  which 
neither  the  State  nor  Federal  courts  possessed  before. 

Section  6  of  the  act  of  1841  conferred  substantially  the 
same  jurisdiction  on  the  district  courts. 

In  determining  the  question  whether  the  bankrupt  act 
confers  exclusive  jurisdiction,  in  the  cases  in  question, 
upon  the  district  court,  it  should  be  recollected  that  the 
district  and  circuit  courts  have  no  jurisdiction  except  such 
as  is  conferred  upon  them  by  congress.  The  fact  that 
congress  confers'jurisdiction  upon  them,  neither  confers, 
nor  is  any  evidence   congress   intended  to  clothe  them 
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with,  exclusive  jarisdiction.  It  is  as  consistent  with  aa 
intent  to  confer  concurrent  jurisdiction  with  State  courts, 
as  with  an  intent  to  confer  exclusive  jurisdiction.  In  the 
judiciary  act  of  1789  congress,  when  it  intended  to  confer 
exclusive  jurisdiction,  said  so  in  express  terms.  It  acted 
on  the  theory  that  these  federal  courts  had  no  exclusive 
jurisdiction  unless  congress  conferred  it  •  That  jurisdiction 
may  be  conferred  by  express  terms,  or  by  necessary  im- 
plication, f 

The  first  section  of  the  bankrupt  act,  from  which  the  «» 
district  court  derives  its  jurisdiction  in  these  cases,  does 
not,  in  terms,  confer  exclusive  jurisdiction.      It  confers 
jurisdiction,  and  that  is  all. 

It  is  quite  evident  the  idea  of  exclusive  jurisdiction  in 
the  district  court  was  not  entertained  by  congress,  from 
the  fact  that  in  the  very  next  section  it  confers  concurrent 
jurisdiction  on  the  circuit  court 

Justice  Bronson,  in  Delafield  v.  St(de  of  Illinois^  (2  Hillj 
165,)  said :  ^'  There  is,  I  think,  no  instance  in  the  whole 
history  of  the  law  where  the  mere  grant  of  jurisdiction  to 
a  particular  court,  without  any  word&  of  exclusion,  has 
been  held  to  oust  any  other  court  of  the  powers  which  it 
before  possessed." 

State  courts  have  always  possessed  jurisdiction  over  ac- 
tions at  law  and  in  equity,  prosecuted  by  trustees,  whether 
appointed  by  courts  or  individuals,  to  recover  property 
vested  in  them. 

All  the  property  and  rights  of  action  of  the  bankrupt, 
by  operation  of  the  bankrupt  act,  are  transferred  to,  and 
vested  in,  the  assignee  in  bankruptcy,  (§  14;)  and  by  sec- 
tion 16  it  is  provided,  '^  that  the  assignee  shall  have  the  like 
remedy  to  recover  all  said  estate,  (the  bankrupt's,)  debts  and 
efiects,  in  his  own  name,  as  the  debtor  might  have  had  if  the 
decree  in  bankruptcy  had  not  been  rendered  and  no  assign- 
ment had  been  made/' 
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This  section  not  only  gives  the  assignee  the  like  remedy 
to  recover  the  estate,  debts  and  effects  of  the  bankrupt, 
which  he  would  have  had  if  no  bankruptcy  proceedings 
had  been  instituted  ;  but  apparently  assuming  the  jurisdic- 
tion of  the  State  courts  to  entertain  actions  prosecuted  by 
the  assignee,  it  seeks  to  compel  the  State  courts  to  allow 
the  assignee  to  prosecute,  in  his  own  name,  therein  actions 
commenced  by  the  bankrupt  before  the  proceedings  in 
bankruptcy  were  instituted*  It  provides,  ^' the  assignee 
shall,  if  he  requires  it,  be  permitted  to  prosecute  the  ac- 
tion in  his  own  name,  in  like  manner  and  with  like  effect 
€1$  if  it  had  been  originally  commenced  by  him^**  &c. 

Section  35  provides  that  certain  sales,  payments,  trans- 
fers and  conveyances  by  the  bankrupt,  in  fraud  of  the  bank- 
rupt act,  shall  be  void,  and  the  assignee  may  recover  the 
property  or  the  value  of  it  from  the  person  receiving  it. 

The  assignee  is  thus  clothed  with  all  the  property,  rights 
of  property,  and  rights  of  action  of  the  bankrupt,  and 
with  the  like  remedy  to  recover  the  same  in  his  own  name, 
that  the  bankrupt  would  have  had  in  case  no  proceedings 
in  bankruptcy  had  been  commenced,  and  the  right  to  re- 
cover property,  or  the  value  of  it,  transferred  by  the  bank- 
rupt contrary  to,  or  in  fraud  of,  the  provisions  of  this  act. 

It  is  difficult  to  see  why  he  has  not  as  good  a  right  to 
prosecute  an  action  in  the  courts  of  this  State,  to  recover 
his  property,  that  any  man  has,  who  has  acquired  his  prop- 
erty under  or  by  virtue  of  the  laws  of  any  one  of  the 
United  States,  or  of  any  foreign  country. 

The  existence  of  the  right  to  prosecute  such  actions  in 
the  State  courts  does  not  impair  his  efficiency  as  an  assignee, 
or  his  ppwer  to  protect  the  estate  of  the  bankrupt,  but 
may  very  materially  add  to  them. 

In  the  notes  to  section  1  of  the  bankrupt  act  in  Bump'e 
Law  and  Practice  of  Bankruptcy ^  it  is  stated :  '^  An  assignee 
under  the  bankrupt  law  of  the  United  States  mav  sue  in 
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his  own  name,  in  the  State  courts,  to  enforce  the  riffht  of 
property  vested  in  him  by  the  assignment  in  bankruptcy, 
and  the  courts  of  the  United  States  have  not  exclu$ive  ju- 
risdiction of  such  actions" — citing  101  Mass.  109 ;  S,  C, 
5  B.  B.  252 ;  S.  (7.,  18  Pitts,  L.  J,  275 ;  ^3.  C\  28  Leg.  Int. 
148;  Boone  v.  Eale^  4  A.  L.  J.  [S.  B.]  166 ;  7  Bush.  66 ; 
2  B.  B.  466 ;  6  id.  207.  And  at  page  185  of  that  treatise, 
the  author,  in  stating  the  jurisdiction  of  district  courts 
over  suits  at  law,  in  matters  relating  to  bankruptcy,  in  all 
cases  where  such  actions  constitute  the  appropriate  form 
of  remedy,  continues ;  "  Nothing  is  more  common  than 
to  find  an  assignee  bringing  a  suit  in  the  court  of  bank- 
ruptcy  against  a  party  who  lives  in  the  same  district  with 
himself.  The  State  courts  have  jurisdiction  over  such 
suits,  without  reference  to  the  district  where  the  proceed- 
ings in  bankruptcy  are  pending." 

The  State  courts  always  have  exercised  jurisdiction  over 
actions  between  parties  within  their  territorial  jurisdiction, 
to  enforce  rights  which  they  possess  under  the  laws  of  the 
United  States,  other  States,  or  of  foreign  powers,  except 
in  cases  where  exclusive  jurisdiction  has  been  conferred 
upon  the  federal  courts  in  express  terms  or  by  necessary 
implication. 

It  has  been  a  disputed  question  whether  the  congress  of 
the  United  States  could  confer  exclusive  jurisdition  on  the 
federal  courts,  except  in  cases  where  the  right  of  action 
was  created  by  the  act  of  congress.  It  may  be  regarded, 
however,  as  clear,  that  the  State  courts  have  jurisdiction 
in  all  these  cases,  unless  congress  has  conferred  exclusive 
jurisdiction  on  some  other  tribunal. 

The  case  of  Dudley  v.  Mayhew,  (3  Gomst  9,)  cited,  is  not 
an  authority  to  show  that  the  provisions  of  the  bankrupt 
act  confer  exclusive  jurisdiction  over  such  cases  as  this, 
upon  the  federal  courts. 

That  was  a  case  arising  out  of  the  patent  laws,  which, 
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as  above  shown,  confer,  by  necessary  implication,  excln- 
sive  jurisdiction  on  the  federal  courts.  No  such  implica- 
tion arises  out  of  the  bankrupt  law. 

My  opinion  is,  this  court  has  jurisdiction  of  this  action. 

[JsFFBRBON  SpBCUL  Tebx,  November  21, 1871.    DooHtUe^  Justice.] 


■♦♦•- 


Westcott  &  Northrup  v9.  William  G.  Fargo, 

President,  &c. 

Although  a  referee  does  not  find  a  particular  fact,  in  terms,  yet  if  such  a  find- 
ing is  deemed  necessary  to  support  and  uphold  the  judgment,  the  court  will 
presume  that  the  referee  did  find  such  to  be  the  fact,  if  the  evidence  in  the 
case  would  authorize  or  Justify  such  finding. 

Where  a  package  was  received  by  an  express  company,  for  transportation,  at 
its  regular  place  of  business,  and  receipted  to  the  owner,  and  was  put  on 
the  shipping-bill,  for  its  place  of  destination ;  and  after  this,  the  agents  of 
the  company  could  give  no  accoant  of  it  whatever,  or  at  least  did  not,  and 
professed  to  be  unable  lo  do  so ;  HM  that  the  very  fact  that  after  receiving 
it  in  this  way,  the  defendants'  agents  paid  so  little  attention  to  the  package 
as  to  be  unable  to  give  any  other  or  further  account  of  it,  was  sufficient,  of 
itself,  to  justify  a  finding  of  loss  by  neoligence  of  the  company,  and  even  of 
gross  negligence,  if  that  were  necessary  to  create  the  liability  and  uphold 
the  judgment. 

To  authorize  a  recovery  for  a  negligent  loss  of  goods  by  a  carrier,  the  plain tifi* 
is  not  bound  to  show,  affirmatively,  how  the  loss  occurred,  and  that  its 
occurrence  was  through  the  defendant's  negligence. 

The  rule  is  now  well  settled  that  a  common  carrier  may  limit  his  common  law 
liability,  in  certain  particulars,  and  to  a  certain  extent,  by  express  contract 
with  the  owner  or  shipper  of  goods. 

But  carriers  cannot  limit  their  liability  by  a  mere  notice,  even  though  the 
notice  is  brought  to  the  knowledge  of  the  person  whose  property  they  carry. 
It  must  be  by  express  conlract. 

In  cases  where  a  receipt  has  been  given  by  a  carrier,  for  the  goods,  contain- 
ing a  clause  limiting  and  restricting  his  liability,  it  has  generally,  if  not  uni- 
formly, been  held  that  whether  such  receipt  was  to  be  regarded  as  a 
contract,  depended  upon  the  question  whether  the  owner  of  the  goods,  in 
taking  the  receipt,  knew  its  contents,  or  was  to  be  presumed  to  know  them. 
If  he  knew,  or  was  presumed  to  have  known,  from  the  nature  of  the  transac- 
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lion,  the  law  infers  his  assent,  and  makes  it  the  contract  between  the  parties. 
Otherwise  there  is  no  meeting  of  minds,  and  no  express  contract. 

Where  owners  of  goods,  themselves,  furnished  the  blank  receipt  which  the 
carriers'  agents  signed,  it  having  been  taken  from  a  book  containing  blank 
printed  receipts  which  they  had  previously  obtained  fh>m  the  carriers ;  it 
wa$  hdd  that  such  owners  must  be  presumed  to  have  known  the  contents  of 
the  receipt,  and  to  have  assented  to  it. 

And  the  blank,  left  in  the  receipt,  for  the  value  of  the  goods,  not  being  filled, 
and  the  referee  finding  that  neither  the  carriers  nor  their  agent  who  re- 
ceived and  receipted  the  package  h^d  any  knowledge  that  its  value  exceeded 
$60,  or  any  notice  or  reason  so  to  believe ;  although  the  receipt  contained  a 
provision  that  unless  the  value  of  the  package  was  specified  therein,  the 
carriers  should  not  be  liable  to  an  amount  exceeding  |60 ;  it  was  furiKer 
hdd  that  the  referee  correctly  decided  that  the  package  was  received  to  be 
carried  according  to  the  terms  of  the  receipt,  and  upon  the  contract  of 
which  the  receipt  was  the  evidence.  And  that  the  defendants  were  not 
therefore  liable,  in  any  event,  beyond  the  sum  of  $50,  if  the  loss  fell  within 
the  contract,  and  was  covered  by  it. 

Where  a  loss,  occasioned  by  the  carelessness  or  negligence  of  a  carrier  or  his 
agents  or  servants,  is  not  mentioned,  in  terms,  in  the  contract,  the  law  will 
not  presume  that  a  loss  so  occasioned  was  intended  by  the  parties. 

The  contract  is  to  be  construed  most  strictly  against  the  carrier,  where  it  rests 
in  a  receipt  signed  by  him  only ;  and  when  it  stipulates  for  a  restricted  lia- 
bility in  case  of  loss,  it  will  not  be  construed  to  embrace  a  loss  arising  firom 
the  careless  and  negligent  acts  Qf  the  carrier  or  his  servants,  unless  a  loss 
fh>m  such  causa  is  provided  for,  in  express  and  unequivocal  terms,  in  the 
contract. 

And  the  rule  of  construction  is  the  same  where,  by  the  terms  of  the  contract, 
the  carrier  is  only  to  be  held  liable  as  a  forwarder.  The  exemption,  in  such 
cases,  only  applies  to  losses  for  which  the  carrier  would  be  liable  as  insurer, 
in  his  capacity  of  common  carrier. 

A  carrier  may,  by  express  contract,  exempt  himself  ttom  liability  for  *a  loss 
arising  even  ftt>m  the  carelessness  and  negligence  of  his  servants  or  agents. 
But  in  all  such  cases,  where  the  exemption  for  loss  from  such  cause  is  ex- 
pressly provided  for,  in  the  agreement,  it  has  been  uniformly  held  that 
such  contract  had  no  application  to  losses  occasioned  by  the  fhiud  or  gross 
negligence  of  the  carrier  or  bis  servants  and  agents ;  and  that  the  stipulation 
tiou  for  exemption  only  applied  to  losses  arising  fh>m  want  of  ordinary  care. 
Where  there  is  no  such  stipulation  in  the  contract,  it  must  be  held  that  the 
contract  does  not  relate  to  losses  arising  from  the  negligence  of  the  carrier 
or  his  agents. 

The  same  rule  is  applicable  to  a  stipulation  that  any  daim  for  loss  shall  be 
presented  within  thirty  days  fh>m  the  accruing  of  the  cause  of  action.  The 
-  presentation  of  the  claim  within  the  time,  and  in  the  manner,  specified,  is 
not  a  condition  precedent  to  the  right  of  action. 
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It  is  no  objection  to  an  action  against  an  express  company,  to  recover  for  a 
loss  of  goods  entrusted  to  it  for  transportation,  that  the  plain tifib  are  cor- 
porators or  members  of  the  company. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  for  the  value  of  a 
package  entrusted  to  an  express  company,  of  which  the 
defendant  Fargo  was  president,  for  transportation,  and 
which  was  claimed  to  have  been  lost  through  the  care- 
lessness and  negligence  of  the  company. 

Francis  Keman  and  Hooper  (7.  Van  Vorstj  for  the  ap- 
pellants. 

Alexander  T.  Ooodwin^  for  the  respondents. 

Btf  the  Courts  Johnson,  J.  As  we  understand  the  find- 
ing of  the  referee,  the  fact  is  expressly  found,  that  the 
package  in  question  was  lost  through  the  careless  and 
negligent  conduct  of  the  express  company's  agents  or  ser- 
vants. He  finds  that  the  allegations  of  the  complaint 
numbered  one,  two,  three  and  four,  are  true.  The  com- 
plaint, as  it  appears  in  the  case,  does  not  contain  those 
numbers,  but  it  was  stated  upon  the  argument  by  the 
plaintiffs'  counsel,  and  understood  to  be  conceded  by  the 
other  side,  that  number  four,  in  the  complaint,  as  it 
stood  at  the  time  of  the  trial,  contained  the  allegation  of 
loss  by  reason  of  the  careless  and  negligent  conduct  and 
management  of  the  defendants'  agents  and  servants. 

But  if  such  was  not  the  finding  in  terms,  and  such  find- 
ing should  be  deemed  necessary  to  support  and  uphold 
the  judgment,  the  court  will  presume  that  the  referee  did 
find  such  to  be  the  fact,  if  the  evidence  in  the  case  would 
authorize  or  justify  such  finding.  {Orant  v.  Morse^  22 
N.  r.  323.  Cfhnbbuck  v. .  Vemam,  42  id,  4311.  Rider  v. 
Powell,  28  id.  310.) 
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We  thiuk  the  evidence  before  the  referee  was  abun- 
dantly sufficient  to  authorize  the  finding  of  the  fact  of  the 
loss  of  the  package  by  the  negligence  of  the  defendants. 
It  was  received  by  the  defendants  at  their  regular  place  of 
business,  and  receipted  to  the  plaintiffs,  and  was  put  on 
t|;ie  shipping-bill  for  its  place  of  destination.  After  this 
the  defendants'  agents  can  give  no  account  of  it  whatever, 
or  at  least  do  not,  and  profess  to  be  unable  to  do  so.  The 
very  fact  that  after  receiving  it  in  this  way  the  defendants' 
agents  paid  so  little  attention  to  the  package  as  to  be  un- 
able to  give  any  other  or  further  account  of  it,  is  sufficient 
of  itself  to  justify  a  finding  of  loss  by  negligence,  and  even 
gross  negligence  if  that  were  necessary,  to  create  the 
liability  and  uphold  the  judgment. 

The  defendants'  counsel  insists  t^bat  before  a  recovery 
can  be  had  for  a  negligent  loss  of  goods,  it  is  for  the  plain- 
tiff to  show  affirmatively  how  the  loss  occurred,  and  that 
its  occurrence  was  through  the  defendants'  negligence. 
But,  in  most  cases,  and  especially  in  a  case  of  this  kind,  it 
would  be  utterly  impossible  for  the  plaintiffs  to  make  any 
such  proof.  The  goods  are  exclusively  in  the  possession 
of  the  defendants,  and  the  plaintiffs  have  no  access  to 
them,  and,  presumptively,  can  give  no  account  of  them 
after  delivery,  except  as  they  derive  information  from 
those  having  the  lawful  custody.  If  they  do  not  and  can- 
not tell,  how  can  the  plaintiffs  ?  The  defendants  ought  to 
know,  and  the  plaintiffs  have  no  means  of  knowing.  If 
the  rule  contended  for  were  the  true  one,  there  could  be 
no  recovery  for  loss  in  a  vast  majority  of  cases  when  the 
recovery  depended  upon  establishing  negligence. 

Such  a  rule  would  be  quite  too  dangerous  and  too  de« 
structive  to  the  interest  of  all  bailors  to  be  sanctioned  or 
countenanced.  On  this  point  we  are  referred  to  the  case 
of  Cochrane  v.  Dimmare^  decided  in  the  Court  of  Appeals, 
and  not  yet  reported,  and  have  been  furnished  with  the  man- 
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i36cript  opinion  of  the  chief  justice  of  that  court  in  the  case. 
But  the  decision  in  that  case  does  not  sustain  the  position 
contended  for.  In  that  case  it  was  known,  or  supposed  to 
be  known,  how  the  loss  occurred.  It  was  by  the  burning 
of  the  vessel  in  which  the  money  or  property  was  carried. 
And  the  judge  charged  the  jury  that  unless  the  defendant 
gave  evidence  to  show  that  the  ship  did  not  take  fire 
through  the  negligence  of  those  in  charge,  the  plaintifi* 
was  entitled  as  matter  of  law  to  recover.  That,  the  bur- 
den was  upon  the  defendant  to  negative  the  fact  of  negli- 
gence, and  to  show  that  there  was  no  negligence  in  regard 
to  the  origin  of  the  fire  in  the  vessel.  This  was  held  to 
be  erroneous  in  point  of  law,  and  that  the  case  should  have 
been  submitted  to  the  jury  upon  all  the  evidence,  to  find 
whether  the  loss  was  in  fact  occasioned  by  the  defendant's 
negligence.  That  decision  does  not,  as  we  conceive, 
affect  the  case,  because  here  the  fact  of  negligence  is  found, 
or  is  presumed  to  have  been  found,  from  the  evidence. 

Assuming  that  the  fact  of  loss  by  the  defendants'  negli- 
gence is  established,  are  the  defendants  liable  beyond  the 
amount  of  ^50.  The  value  of  the  package  lost  was 
$110480  cents.  The  defendants  were  common  carriers, 
and  b«t  for  the  receipt  or  contract  they  entered  into  on 
receiving  the  goods,  would  clearly  have  been  liable  for 
the  full  value. 

We  understand  the  rule  to  be  now  well  settled,  that  a 
common  carrier  may  limit  his  common  law  liability  in 
certain  particulars,  and  to  a  certain  extent,  by  express 
contract  with  the  owner  or  shipper  of  the  goods.  {Dorr 
V.  N.  J.  Steam  Nav.  Go.y  11  N,  T.  485.  Mercantile  Mu. 
Im.  Co.  V.  Calebs,  20  id.  173.  BisBell  v.  N.  T.  Cent.  B.  B. 
Co.,  25  id,  442.  Parsons  v.  Monteath,  13  Barb.  353.  Moore 
V.  HvanSy  14  id.  524.  Meyer  v.  JBamden'e  Express  Co,,  24 
How.  290.  French  v.  Buffalo,  N.  Y.  and  Erie  B.  B.  Co., 
4  Keyes,  108.)     But  carriers  cannot  limit  their  liability  by 
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a  mere  notice^  even  though  the  notice  18  brought  to  the 
knowledge  of  the  person  whose  property  they  carry. 
{Blossom  V.  Dodd,  43  N.  F.  264.  Dorr  v.  N.  J,  SUam  Nav. 
Co,^  supra,)  It  must  be  by  express  contract.  Questions 
have  sometimes  arisen  whether  a  receipt  given  by  the  car- 
rier for  the  goods,  containing  a  clause  limiting  and  re- 
stricting his  liability,  operated  as  a  contract  to  that  efieot 
between  the  carrier  and  the  owner  of  the  property  carried 
under  it,  as  in  the  case  of  Blossom  v.  Doddj  just  cited.  In 
such  cases  it  has  generally,  if  not  uniformly,  been  held 
that  whether  such  receipt  was  to  be  regarded  as  a  con- 
tract, depended  upon  the  question  whether  the  owner  of 
the  goods,  taking  the  receipt,  knew  its  contents,  or  was  pre-  * 
sumed  to  have  known  them.  If  he  knew,  or  is  presumed 
to  have  known,  from  the  nature  of  the  transaction,  the 
law  infers  his  assent,  and  makes  it  the  contract  between 
the  parties.  (Blossom  v.  Dodd^  supra.)  Otherwise  there 
is  no  meeting  of  minds,  and  no  express  contract.  In  the 
case  at  bar,  the  plaintiffs  must  be  presumed  to  have  known 
the  contents  of  the  receipt,  and  to  have  assented  to  it. 
They  furnished  the  blank  which  the  defendants'  agent 
signed.  They  had  previously  been  in  the  habit  of  doing 
business  with  the  defendants,  and  had  been  furnished 
with  a  book  containing  these  blank  printed  receipts, 
which  they  kept,  and  from  which  the  receipt  in  question 
was  taken  by  them  and  sent  to  the  defendants  to  be  signed 
when  the  goods  were  delivered.  The  blank  left  in  the 
receipt  for  the  value  of  the  goods  was  not  filled,  and  the 
referee  finds  that  neither  the  defendants  nor  their  agent, 
who  received  and  receipted  the  package,  had  any  knowl- 
edge that  its  value  exceeded  $50,  or  any  notice  or  reason 
so  to  believe. 

We  are  of  the  opinion,  therefore,  that  the  referee  cor- 
rectly held  that  the  package  was  received  to  be  carried 
according  to  the  terms  of  the  receipt,  and  upon  the  con- 
tract, of  which  the  receipt  was  the  evidence.    The  defend- 
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ants  are  not,  therefore,  liable  in  any  event  beyond  the 
sum  of  $50y  if  the  lose  falls  within  the  contract,  and  is 
covered  by  it.  But  it  does  not  Loss  occcasioned  by  the 
carelessness  or  negligence  of  the  defendants  or  their  agents 
or  servants,  is  not  mentioned  in  terms  in  the  contract,  and 
the  law  will  not  presume  that  a  loss  so  occasioned  was  in- 
tended by  the  parties.  The  contract  is  to  be  construed 
most  strictly  against  the  carrier,  where  it  rests  in  a  receipt 
signed  by  him  only ;  and  where  it  stipulates^or  a  restricted 
liability  in  case  of  loss,  it  will  not  be  construed  to  embrace 
a  loss  arising  from  the  careless  and  negligent  acts  of  the 
carrier  or  his  servants,  unless  a  loss  from  such  cause  is 
provided  for  in  express  and  unequivocal  terms  in  the  con- 
tract. (  Welb  v.  Steam  Nav.  Go.,  8  N,  T.  375.  Stedrmn  v. 
We%tem  Tram.  Co,,  48  Barb.  97.  Hooper  v.  WelU^  Fargo 
dk  Co.,  5  Am.  Law.  Meg.,  N.  S.,  16,  and  note  to  ea$e.) 

And  the  rule  of  construction  is  the  same  where,  by  the 
terms  of  the  contract,  the  carrier  is  only  to  be  held  liable 
as  a  forwarder.  The  exemption  in  such  cases  only  applies 
to  losses  for  which  the  carrier  would  be  liable  as  insurer, 
in  his  capacity  of  common  carrier. 

This  we  regard  as  a  sound  and  salutary  rule  of  con- 
struction. The  law  seems  to  be  now  well  settled  in  this 
State',  that  a  carrier  may,  by  express  contract,  exempt  him- 
self from  lia];>ility  for  a  loss  arising  even  from  the  careless- 
ness and  negligence  of  his  servants  or  agents.  But  in 
all  such  cases,  where  the  exemption  for  loss  from  such 
cause  is  expressly  provided  for  in  the  agreement,  it  has 
been  uniformly  held  that  such  contract  had  no  application 
to  losses  occasioned  by  the  fraud  or  ^ross  negligence  of 
the  carrier  or  his  servants  and  agents,  and  that  the  stipu- 
lation for  exemption  only  applied  to  losses  arising  from 
want  of  ordinary  care.  {OuiUaume  v.  Hamburgh  and  Am* 
Packet  Co.,  42  N.  7. 212.  Welh  v.  The  Steam  Nav.  Co.,  8  id. 
375.  Alexander  v.  Greene,  7  Hill,  544.)  But  here  there  is 
no  such  stipulation,  and  it  must  be  held  that  the  contract 
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does  not  relate  to  losaee  arising  from  the  negligence  of  the 
defendants  or  their  agents.  The  same  rule  is  applicable 
to  the  stipulation  in  respect  to  presenting  the  claim  within 
thirty  days  from  the  accruing  of  the  cause  of  action.  But 
beside  this,  the  presentation  of  the  claim  within  the  time, 
and  in  the  manner  there  specified,  is  not  a  condition 
precedent  to  the  right  of  action,  and  as  a  limitation  it  is 
not  set  up  in  the  answer.  (Place  v.  Union  Express  Com- 
pany, 2  Hilt  19.) 

It  is  no  valid  objection  to  the  action  that  the  plaintiffs 
are  corporators  or  members  of  the  company.  The  action 
is  against  the  corporation.  We  are,  therefore,  of  the 
opinion  that  the  judgment  is  right  and  should  be  affirmed. 

[FoDBTB  DiPARTicBXT,  Gbnkbai,  Tbrm,  ftt  Bufiklo,  June  4, 1872.    MuUm, 
Johmon  and  Taleott,  JusUces.] 
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The  People,  ex  rel,  Henry  A.  Furman,  and  Henry  A.  Fur- 
man,  v9.  Harrison  Glute. 

Where  &d  elector  votes  for  an  ineligible  candidate,  with  knowledge  of  bis  ineli- 
gibility, his  vote  is  Toid.  And  it  makes  no  difference  that  all  the  electors 
did  not  have  knowledge. 

Under  such  circumstances,  the  eligible  candidate  having  the  greatest  number  of 
votes  is  elected ;  provided  that  number  is  greater  than  the  number  of  votes 
cast  for  the  ineligible  candidate  by  electors  who  did  not  possess  such 
knowledge. 

Such  knowledge  may  be  presumed.  And  where  the  ineligibility  of  the  candi- 
date  arises  from  his  holding  a  public  office,  the  electors  within  the  territorial 
limits  of  such  office  will  be  charged  with  knowledge  of  such  ineligibility. 

A  supervisor  of  a  town  is  ineligible  to  the  office  of  superintendent  of  the  poor. 

Where  a  city  charter  declares  the  supervisors  of  the  wards  of  the  city  shall  be 
"  subject  to  all  the  provisions  of  law  now  applicable  to  those  officers  re- 
spectively, in  the  several  towns  of  the  State,"  the  supervisors  of  such  wards 
are  ineligible  to  the  office  of  superintendent  of  the  poor. 

The  legislatura  has  power  to  prescribe  qualifications*  for  the  office  of  superin- 
tendent of  the  poor. 


BINGHAMTON— SEPTEMBER,  1872.  357 

The  People  r.  Clute. 

Chapter  862  of  tlie  laws  of  1820,  and  chapter  80  of  the  laws  of  1858,  are 
constitutional  and  valid. 

Where  a  statute  has  heen  incorporated  in  the  text  of  the  Revised  Statutes 
without  legislative  authority,  a  subsequent  statute,  purporting  to  amend  it, 
is  effectual  for  that  purpose,  though  it  refer  to  the  former  act  only  by  its  un- 
aulhorized  numbering  as  a  section  of  the  Revised  Statutes. 

Chapter  80  of  the  laws  of  1868  was  operative  as  an  amendment  of  chapter 
852  of  the  laws  of  1829. 

In  an  action  to  which  the  people  are  a  party,  costs  are  not  in  the  discretion  of 
the  oonrt. 

APPEAL  from  a  judgment  entered  upon  the  decison  of 
the  court  at  special  term,  (reported  12  Abb,  399,  N.  S,j) 
the  case  being  thus  : 

The  action  was  brought  to  oust  the  defendant  from  the 
office  of  superintendent  of  the  poor  of  the  county  of 
Schenectady,  and  to  put  the  relator  in  his  place.  The  re- 
lator and  defendant  were  opposing  candidates  for  that 
office,  at  the  general  election  held  in  November,  1871, 
The  defendant  received  the  greater  number  of  votes  ;  the 
totals  being  as  follows : 

For  Clute, 2448 

"    Purman, 2228 

Total, 4676 

At  that  election,  the  fifth  ward  of  the  city  of  Schenectady 
constituted  one  election  district,  and  the  vote  therein  was 
as  follows : 

For  Clute, 296 

"    Furman,  .        .        .        .        .    275 

Total, 671 

At  the  charter  election  of  the  city  of  Schenectady  held 
in  April,  1871,  Clute  had  been  elected  supervisor  for  the 
fifth  ward,  and  by  the  electors  of  that  ward.  He  accepted 
the  office  and  discharged  its  duties  until  December  14,  . 
1871,  when  he  resigned.  Clute  received  the  certificete, 
filed  his  bond,  took  the  oath,  and  January  1, 1872,  entered 
into  the  office.  Furman  also  filed  his  bond,  took  the  oath 
and  claimed  the  office. 
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Upon  these  facts  the  coart,  at  special  term,  decided  that 
neither  party  was  elected;  and  ordered  judgment  of 
ouster  against  Clute,  but  refused  to  give  Furman  the  office, 
or  to  give  costs  to  either  party. 

Judgment  having  been  entered  accordingly,  both  par- 
ties appealed. 

Alex.  J.  Thompson  and  K  W,  Paige^  for  the  plaintiffs. 

I.  Furman  was  legally  elected  superintendent  of  the 
poor,  and  is  entitled  to  the  office.  1.  Where  electors  vote 
for  an  ineligible  candidate,  with  knowledge  of  his  ineli- 
gibility, their  votes  are  void,  just  as  if  they  had  voted 
blanks,  or  had  not  voted  at  all ;  and,  as  a  necessary  conse- 
quence, the  candidate  having  the  next  highest  number  of 
vot^s  is  elected.  The  fact  of  ineligibility  alone  is  not 
sufficient;  none  of  the  cases  hold  that;  but  the  gist  of 
the  rule  is  the  scienter.  And  the  knowledge  may  be  pre- 
sumed ;  in  fact  the  rule  is  ofteuer  applied  upon  constructive 
notice  than  actual  notice,  just  as  in  cases  relating  to  real 
estate,  (a.)  This  has  been  undisputed  law  in  England 
for  300  years,  and  is  therefore  the  law  of  this  State.  (Con%L 
art,  1,  §  17.)  We  cite  but  one  case.  {Oosling  v.  Fiefey,  7 
Q.  £.,  53  Eng.  Com.  Law^  437.)  See  the  judgment  of 
Lord  Denham,  (pp.  437-440,)  because  the  rule  is  admirably 
stated  there,  and  because  the  other  authorities  are  refer- 
red to,  either  in  that  case  or  in  those  to  be  cited  presently. 
((.)  The  American  authorities  are  as  follows:  Ouihing'a 
Lex  Parliamentarian  §§  175  to  180.  To  the  same  effect, 
see  WileofCn  Dig.  of  Pari.  Lawy  pp.  107  to  114.  AngeU  db 
Ames  on  Corp.  (p.  98,  n.  3,)  says  *'  If  the  Assembly  be  duly 
convened,  and  the  majority  vote  for  an  unqualified  person, 
after  notice  that  he  is  not  qualified,  their  votes  are  thrown 
away,  and  the  person  having  the  next  m^ority,  and  not 
appearing  to  be  disqualified,  is  duly  elected."  {Guliek  v. 
New,  14  Ind.  97.)  By  article  16,  section  7,  of  the  consti- 
tution of  Indiana,  it  was  provided  that  '^  no  person  elected 
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to  any  judicial  office  shall,  daring  the  term  for  which  he 
shall  have  been  elected,  be  eligible  to  any  office  of  trust  or 
profit  under  the  State,  other  than  a  judicial  office"  Wal- 
lace was  mayor  of  Indianapolis^  elected  thereto  by  the 
electors  of  the  city.  As  such  he  was  a  judge  of  the 
mayor's  court,  the  jurisdiction  of  which  extended  over 
the  county.  He  ran  for  sheriff  of  the  county,  and  received 
the  greatest  number  of  votes.  This  action  was  brought 
by  his  opponent  to  obtain  the  office.  It  was  held  by  the 
whole  court,  that  the  votes  cast  for  Wallace  were  void — 
blanks — because  all  the  electors  of  the  county  had  notice 
of  his  ineligibility,  since  they  were  within  the  territorial  lim- 
its of  his  office^  and  that  Gulick  was  elected.  In  Carson 
v,  McPhetridge  (15  Ind.  331)  the  same  points  were  ruled, 
upon  an  election  for  county  clerk.  {Eatcheson  v.  Tilden^ 
4  Ear.  dt  McEenry^  279.)  By  the  first  constitution  of 
Maryland  it  was  provided  that  there  should  be  two  sher- 
iffs to  each  county,  and  by  section  42,  "  no  person"  was 
*Uo  be  eligible  to  the  office  of  sheriff"  unless  he  possessed 
a  certain  amount  of  property.  The  plaintiff,  at  an  elec- 
tion which  lasted  three  days,  received  the  greatest  num- 
ber of  votes  for  the  office  of  sheriff.  At  the  beginning 
of  the  election  he  did  not  possess  the  requisite  amount 
of  property,  but  he  received  it  at  noon  of  the  third  day. 
The  election  judges  gave  the  certificates  to  the  two  can- 
didates who  received  the  next  highest  number  of  votes. 
Held,  by  the  general  court,  that  they  were  right,  since  the 
number  of  votes  cast  for  the  plaintiff  after  noon  of  the 
third  day  were  not  sufficient  to  elect  him.  {Commonwealth 
V.  Beady  2  Ash.  261.)  The  county  treasurer  was,  by  law, 
required  to  be  elected  by  the  county  board,  by  ballot, 
when  a  quorum  was  present.  The  county  board  of  Phila- 
delphia county,  a  quorum  being  present,  proceeded  to 
elect  a  treasurer.  Nine  members  voted  viva  voce  for 
Thompson,  and  one  member  by  ballot  for  Read.  It  was 
held  by  the  common  pleas  that  Bead  was  elected  by  the 
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one  vote,  becaaae  the  others  were  nnllities.  (See  the 
remarks  on  p.  273.  See  also  Commonwealth  y.  Oreen^  4  WhoT' 
ton,  521,  the  remarks  of  the  court  at  pp.  580,  681.)  Commote 
wealth  y.  CHuleyy  (56  Penn,  270,)  was  a  rale  on  the  relation 
of  McLaughlin,  against  Clnley,  to  show  cause  why  a  quo 
warranto  should  not  issue  against  Cluley  to  test  his  right 
to  the  offi(5e  of  sheriff.  At  the  election  Cluley  had  re- 
ceived 19,915  votes  and  McLaughlin  12,925  votes.  The 
suggestion  rested  upon  the  allegation  thnt  Cluley  was 
ineligible  at  the  time  of  the  election,  but  it  did  not  appear 
that  the  electors  had  notice  of  the  disqualification ;  nor 
did  it  appear  that  if  the  votes  for  Cluley  were  thrown  out, 
McLaughlin  was  elected.  The  case  turned  upon  the  pre- 
cise point  that  inasmuch  as  it  was  not  alleged  that,  throw- 
ing out  Cluley^s  votes,  McLaughlin  had  a  majority, 
therefore  it  did  not  appear  that  McLaughlin  had  such  an 
interest  in  the  question  as  would  enable  him  to  contest 
the  election.  It  is  true  that  Mr.  Justice  Strong,  speaking 
obiter^  said  that  McLaughlin  was  not  elected;  but  that  was 
correct,  for  both  of  the  reasons  above  given,  and  he  then 
proceeded  to  say,  page  274 :  "  There  is  more  reason  for 
this  in  England,  where  the  vote  is  viva  voce^  and  the  electa 
ive  franchise  belongs  to  but  few,  than  here,  where  the 
vote  is  by  ballot,  and  the  franchise  well  nigh  universal. 
In  those  cases  the  notice  was  brought  home  to  almost 
every  voter,  and  the  number  of  electors  was  never  greater 
than  three  hundred,  and  generally  not  more  than  two 
dozen.  Besides,  a  man  who  votes  for  a  person  with  knowl- 
edge that  the  person  is  incompetent  to  hold  the  office, 
and  that  his  vote  cannot  therefore  be  effective,  that  it  will 
be  thrown  away,  may  very  properly  be  considered  as  in- 
tending to  vote  a  blank,  or  throw  away  his  vote." 

Without  considering  or  quoting  from  the  very  able  dis- 
senting opinion  of  Chief  Justice  Thompson  in  that  case, 
we  submit  that  the  majority  of  the  court  have  laid  down 
principles  upon  which  Furman  is  entitled  to  the  office* 


BINGHAMTON-SEPTEMBER,  18T3.  361 

The  People  p.  Clute. 

«  » 

This  question  has  been  discussed  at  different  times  in  the 
legislature  of  Massachusetts,  and  it  has  been  uniformly 
decided  that  votes  given  for  ineligible  candidates,  where 
the  electors  had  notice,  should  be  regarded  the  same  as 
blank  votes.  In  1843  an  effort  was  made  to  change  this 
parliamentary  rule,  and  a  majority  of  the  committee  sub- 
mitted a  report,  accompanied  by  a  resolution,  to  the  effect 
that  it  was  "  not  in  accordance  ^ith  the  constitution  and 
laws  for  the  two  branches  of  the  legislature  to  reject,  in 
making  up  the  count,  th^  ballots  cast  for  ineligible  candi- 
dates." A  minority  of  the  committee  submitted  an  ad- 
verse report,  saying:  "The  fact  that  the  votes  given  for 
ineligible  candidates,  when  the  two  houses  have  met  in 
convention  for  the  purpose  of  filling  vacancies  in  certain 
offices,  have  been  rejected  from  the  count,  is  of  longstand- 
ing ;  and  that  no  evil  has  resulted  from  such  practice  is, 
of  itself,  a  sufficient  reason  why  a  different  rule  should  not 
be  established.  It  is  time  enough  to  provide  a  remedy 
when  an  evil  is  found  to  exist,  and  not  in  anticipation  of 
an  evil.  This,  it  is  believed,  is  a  safe  course  in  all  cases. 
*  *  *  The  practice  of  rejecting  blank  pieces  of 
paper,  although  they  may  have  the  form  and  shape  of  the 
actual  votes  which  are  cast,  is  believed  to  be  uniform 
everywhere.  The  reason  for  the  rejection  of  such  paper 
is  that  it  is  not  a  vote  given  and  numbered ;  that  no  one 
is  designated  who  can  be  elected.  It  is,  however,  no  less 
an  expression  of  dissatisfaction  to  the  candidate  voted  for 
by  other  persons,  on  one  side  or  the  other,  than  it  would 
be  if  it  bore  the  name  of  an  imaginary  being,  or  a  person 
ineligible.  In  both  cases  it  is  not  a  vote,  and  should  not 
so  be  treated.  So  far  as  precedents  can  be  found,  the 
practice  of  rejecting  from  the  count  votes  cast  for  an  in- 
eligible candidate  is  not  peculiar  to  the  convention  of  the 
two  houses  in  the  Massachusetts  legislature.  It  has 
obtained  more  or  less  in  the  house  of  representatives  of 
the  United  States,  and  the  house  of  commons  in  Great 
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Britain.  *  *  *  Inasmach  as  the  castom  has  obtained, 
for  anght  that  appears,  from  time  immemorial,  to  reject 
snch  votes,  the  undersigned  take  leave  to  submit  that  the 
proposed  resolution  of  the  majority  of  the  committee  is 
uncalled  for,  and  that  no  further  action  be  had  on  such 
order/'  The  house  laid  the  resolution  of  the  majority  on 
the  table,  thus  in  effect  adopting  the  report  of  the  minor- 
ity. {Oudiing'B  ReporU  of  Conie$ted  JEleetian$  in  MoMa^ 
chu$€Us,  p.  499.)  The  subject  was  again  discussed,  and 
the  decision  reaffirmed,  that  votes  cast  for  ineligible  can- 
didates should  be  thrown  away.  In  1849  Mr.  Slade  was 
returned  as  the  duly  elected  representative  of  the  town  of 
Somerset,  and  his  seat  was  contested,  for  the  reason, 
among  others,  that  a  ballot  for  Nathaniel  Morton,  of 
Taunton,  for  member  of  congress,  was  thrown  out  by  the 
judges  of  election.  The  committee,  in  their  report,  de- 
claring Mr.  Slade  lawfully  entitled,  discussed  this  question 
as  follows :  ^'  The  policy  of  the  law  requires  that  such  a 
construction  should  be  put  upon  all  proceedings  at  elec* 
tions  as  to  make  such  proceedings  valid,  rather  than 
nugatory.  An  election  is  always  attended  with  trouble, 
inconvenience  and  expense,  and  should  not  be  set  aside 
for  light  or  frivolous  causes.  If  votes  cast  by  mistake  for 
persons  not  eligible  are  to  be  counted,  then  the  intention 
and  will  of  the  voter  is  defeated;  if,  on  the  other  hand, 
such  votes  are  wilfully  put  into  the  ballot  box,  the  person 
who  thus  indicates  so  clearly  his  disregard  of  the  value  of 
the  elective  franchise,  that  it  is  only  a  deserved  punish- 
ment for  his  delinquency  to  deprive  his  vote  of  all  weight 
and  influence  at  such  election.  By  so  doing  a  voter  is  not 
deprived  of  any  legitimate  exercise  of  his  right,  because 
he  can  always  manifest  his  opposition  to  any  one  candi- 
date by  voting  for  some  other.  In  Bex  v.  M<mdayy  (Cawp. 
530,)  Lord  Mansfield  said,  the  only  way  of  voting  against 
one  was  to  vote  for  another.  Finally,  it  seems  to  the 
committee  that  there  is  no  reason  why  a  person  who  votes 
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for  ail  ineligible  candidate  should  not  be  put  upon  the 
same  footing  with  one  who  does  not  vote  at  all,  as  in  both 
cases,  the  parties  show  a  disposition  to  prevent  an  election, 
and  both  of  them  show  an  unwillingness  to  perform  their 
duty,  by  aiding  to  promote  those  elections  which  are  abso- 
lutely essential  to  the  existence  of  the  government.  For 
if  every  voter  refrained  wholly  from  voting,  or  voted  for 
an  ineligible  candidate,  the  result  would  be  the  same, 
no  choice ;  and  although  it  is  true  that  no  penalty  is  at- 
tached by  law  to  a  neglqct  of  this  obligation  of  voting, 
yet  the  obligation  is  not  the  less  plain  for  that;  and  the 
committee  believe  it  to  be  a  duty  too  important  to  be  neg- 
lected, and  too  sacred  to  be  trifled  with,  by  voting  for 
fictitious  persons  or  ineligible  candidates.  *  *  *  The 
voter  who  puts  into  the  ballot  box  a  blank  piece  of  paper, 
as  clearly  indicates  his  opposition  to  all  the  candidates  as 
he  who  puts  in  a  vote  for  an  ineligible  candidate ;  and 
there  seems  to  be  no  reason  why  the  opinion  of  the  one 
should  not  be  entitled  to  consideration  as  well  as  that  of 
the  other."  Beport  agreed  to  April  10,  1849.  {See  Cush* 
ing'e  Gonieet  Mec.  Cases,  Mass.  p.  576.)  2.  The  elect* 
ors  of  the  fifth  ward  knew  that  Clute  was  disqualified, 
(a.)  From  the  evident  notoriety  of  the  fact.  The  result 
of  the  English  cases  is  thus  stated  in  Ghrant  on  Carp.  208: 
*'  A  disqualification,  patent  or  notorious,  at  once  causes 
the  votes  given  for  the  candidate  laboring  under  it  to  be 
thrown  away."  (See  also  Male  on  EUctionSj  111 ;  Heywood 
on  County  Elections^  535 ;  Boe  on  Elections,  278,  ed,  1818 ; 
Clerk  on  Elec.  173,  4.)  And  in  America,  see  Gushing's 
Lex  Parliamentarian  Wilson's  Dig,  of  Parliamentary  Laws, 
and  Hatcheson  v.  TUden,  and  the  two  Indiana  cases  above 
cited.  No  disqualification  could  be  more  patent  or  noto- 
rious than  this.  Olute  was  representing  the  ward  in  the 
board  of  supervisors  at  the  time.  Every  resident  or  elector 
who  had  dealings  with  that  board  must  go  to  him.  As  a 
ward  ofiicer  he  had  certain  administrative  functions,  and 
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it  was  bat  six  months  since  every  elector  in  the  ward  had 
voted  either  for  or  against  him  for  the  office  of  supervisor. 
No  one  can  doubt  for  a  moment  but  what  every  elector  in 
the  ward  knew  that  he  was  their  supervisor.  It  is  im- 
possible to  conceive  a  stronger  instance.  (6.)  Every  con- 
stituent, and  every  one  within  the  jurisdiction  of  a  public 
office,  is  bound  to  know  who  is  the  incumbent  of  that 
office  for  the  time  being.  The  English  rule  is  given  in 
Grant  on  Corp.  p.  109 :  "  When  the  ineligibility  of  a  can- 
didate arises  from  his  holding  or  having  held  a  public 
office,  the  people  within  the  jurisdiction  of  that  office  are 
held  in  law  to  know,  and  are  chargeable  'With  notice  of 
such  ineligibility."  And  on  page  206  he  says,  in  enumer- 
ating instances  sufficiently  patent  to  amount  to  actual 
notice,  ^^  Or  where  a  candidate  already  held  a  corporate 
office  considered  in  law  incompatible  with  the  office 
sought"  (See  also  Heywood  on  County  Elec,  p.  533 ;  and 
1  Roe  on  Elee.  p.  279,  citing  King  v.  Blisselj  where  Lord 
MansJBeld  held  the  fact  of  one  holding  the  office  of  city 
chamberlain  sufficient  notice.)  {See  WiUon^s  Dig,  of  Par* 
liamentary  Law^  jt?.  111.)  In  Guliek  v.  New,  (14  Indiana^ 
100,)  Wallace  was  mayor  of  Iijdianapolis,  and  as  judge 
of  the  mayor's  court  an  officer  of  the  county ;  like  our 
justice  of  the  peace,  who  is  elected  by  a  town,  but  is  yet 
a  county  officer.  It  was  held  by  the  whole  court,  that 
all  the  electors  of  the  county  were  chargeable  with 
notice  of  the  fact  of.  his  being  mayor ;  that  their  votes 
for  him  were  thrown  away,  and  that  Guliek  was  elected. 
Chief  Justice  Perkins,  in  delivering  his  opinion,  page 
104,  says :  "  As  mayor,  he  was  simply  a  corporation  officer, 
and,  perhaps,  necessarily  known  as  such  only  within  the 
city  limits.  But  he  was  more  than  a  city  officer.  He 
was  a  judicial  officer,  a  judge  of  a  court,  with  jurisdiction 
coextensive  with  the  county  limits,  created  to  administer 
the  general  laws  of  the  State  to  tbe  extent  of  his  jurisdic- 
tion.   In  this  capacity  of  judge  the  people  of  the  county 
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were  bound  to  know  the  disability,  as  to  the  right  to  hold 
other  offices,  which  his  character  as  judge  brought  upon 
him  by  the  constitution  and  laws  of  the  State."  This 
decision,  it  will  be  observed,  goes  much  further  than  wq  ' 
claim  in  this  case.  It  is  as  if  we  were  to  argue,  that  be- 
cause the  authority  of  the  board  of  supervisors  is  co-exten- 
sive with  the  county,  therefore  every  elector  in  the  county 
was  bound  to  know  that  Clute  was  a  supervisor.  The 
case  of  Car%on  v.  McPheteridge  (15  Indiana^  331)  is  on  all 
fours  with  this.  There  was  a  law  that  one  person  should 
not  be  county  clerk  more  than  eight  years.  During  his 
eighth  year,  and  while  holding  the  office,  McPheteridge 
was  a  candidate  fbr  re-election,  and  received  the  greatest 
number  of  votes.  It  was  held  by  the  whole  court,  that, 
by  reason  of  his  holding  the  office,  every  elector  in  the 
county  knew  of  McPheteridge's  ineligibility;  that  their 
votes  for  him  were  consequently  thrown  away,  and  his 
opponent  elected.  The  rule  that  persons  within  the  terri- 
torial limits  of  a  public  office  are  bound  to  know  who  is 
the  incumbent  of  that  office,  is  universal.  The  iftost  nu- 
merous applications  of  it  are  where  questions  arise  of 
resisting  or  refusing  to  assist  a  public  officer.  Even  courts 
within  the  district  are  bound  to  take  judicial  notice  of  such 
incumbent,  and  that  of  just  such  an  office  as  this.  {HoU 
man  v.  Burrow^  2  Ld.  Raym.  794.  1  OreenL  an  Hv.  §  6.) 
'  (e.)  Electors  will  be  presumed  to  know  every  fact  in  re- 
gard to  a  candidate's  qualification,  of  which  they  had  the 
means  of  knowledge,  and  which  they  might  have  ascer- 
tained had  they  pleased,  under  the  rule  of  2  Show.  300 ; 
1  Mod.  87,  300,  that  "  wheresoever  no  man  is  bound  to 
give  notice,  every  man  is  bound  to  take  notice.  (Orant 
on  Corp.  p.  208.)  This  rule  does  not  proceed  upon  the 
belief  that  an  elector  does  in  reality  know  such  facts,  but 
because  it  is  his  duty  to  find  them  out  The  law  requires 
the  consummation  of  an  election  upon  the  day  fixed,  and 
the  public  convenience  cannot  wait  upon  an  elector's  mis- 
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takes.  Every  presamption  is  in  favor  of  a  choice.  See 
the  quotations  from  Otuhing^s  Lex  Parliamentarian  and  the 
Massachusetts  cases,  above ;  also  all  the  text  books,  and 
*  the  two  Indiana  cases  cited*  Opposed  to  all  this  mass  of 
authority  there  is  absolutely  nothing;  not  a  single  ad- 
judged case ;  not  even  an  obiter  expression  of  opinion  by 
a  judge.  3.  The  rules  of  the  common  law  above  stated 
were  adopted  and  enforced  in  the  colony  of  New  York ; 
the  English  cases  are  therefore  controlling  authorities 
under  article  1,  section  17,  of  the  constitution.  When 
Lieut.  Governor  Leisler  was  attainted  of  high  treason  and 
executed,  in  1689,  several  of  his  adherents  were  attainted 
at  the  same  time,  and  kept  in  prison  until  released  by 
order  of  the  king  in  council,  with  the  restriction  that  they 
should  not  leave  the  colony ;  among  them  was  one  Gerar- 
dus  Beeckman.  In  1694,  shortly  after  his  release,  he 
stood  for  representative  for  Kings  against  one  Henry  Fil- 
kin,  and  received  the  greater  number  of  votes,  {Doe. 
relating  to  Col.  Hiet.  of  K  F.,  vol  4,  p.  83 ;)  bat  Filkin 
was  reftirned  by  the  sheri£  (Jour.  Leg.  Coun.  p.  49.) 
Beeckman  petitioned,  and  his  petition  was  referred  to 
the  attorney-general,  because  he  was  disqualified  by  his 
attainder.  (Idem.)  The  opinion  of  the  attorney-general 
lias  not  been  preserved,  but  it  appears  from  the  extracts 
from  Governor  Fletcher's  letters  contained  in  an  order  of 
the  king  in  council,  {Doe,  relating  to  Col.  Hiet.  of  N.  F.,  voL 
4,  p.  88,)  that  the  petitition  was  rejected,  and  Filkin  sat 
through  that  entire  assembly.  (  Votee  and  Pro.  Oen.  Aeoem- 
bly,  Col  K  r.,  vol  1,  pp.  35,  47,  52.) 

In  1701  the  following  case  occurred,  which  is  thus  re- 
ported in  Vote%  and  Pro.  of  Oen.  Aeeemhlyj  Col  N.  F.,  vol  1, 
p.  116.  August 20,  1701.  '^Ordered,  that  this  house  do 
forthwith  take  into  consideration  whether  Major  Wessels, 
returned  one  of  the  representatives  for  the  city  and  county 
of  Albany,  be  qualified  according  to  an  act  of  assembly 
of  this  province,  entitledi  ^  An  act  for  regulating  elections 
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for  representatives  in  general  assembly/  &;c.,  and  that  the 
same  be  done  in  the  house.  Then  the  house  proceeded  to 
inquire  whether  the  said  Major  Wessels  was  qualified  to 
sit  as  a  member  of  this  house;  whereupon  some  persons' 
were  called  up  who  informed  the  house  that  Major  Wea- 
sels was  an  inhabitant  in  Dutchess  county,  and  this  they 
were  ready  to  depose  when  called  thereto;  and  then  a 
bond  was  produced  to  this  house,  under  the  hand  and  seal 
of  the  said  Major  Wessels,  to  the  high  sheriff  of  the  city 
and  county  of  Albany,  which  follows  in  these  words." 

This  was  a  bond  to  indemnify  the  sheriff  for  fines  and 
penalties  which  he  might  be  subjected  to  for  returning 
Major  Wessels,  if  elected,  on  account  of  his  non-residency. 

'^IJpon  the  consideration  whereof  the  house  was  of 
opinion  that  Major  Wessels  was  not  qualified  to  be  a  mem- 
ber of  this  house  according  to  the  aforementioned  act 

Thereupon  ordered,  that  the  said  Major  Dirck  Wessels 
be  no  longer  deemed  or  esteemed  a  member  of  the  house, 
but  that  he  be  and  is  dismissed  from  any  further  attend- 
ance as  a  member  of  the  house. 

Ordered,  that  the  high  sheriff  of  the  city  and  county  of 
Albany  be  called  before  this  house,  he  being  in  town,  to 
produce  the  poll  of  his  election,  that  the  house  may  see 
which  of  the  candidates  is  the  next  person  that  has  the 
majority  of  voices,  for  that  city  and  county,  for  a  member 
of  this  house,  in  the  room  of  Major  Wessels,  who  is  dis- 
missed this  house. 

The  high  sheriff  of  the  city  and  county  of  Albany  ap- 
peared according  to  order,  and  delivered  to  this  house  14 
papers,  containing  the  poll  of  his  election,  and  the  house 
proceeded  immediately  to  inspect  the  same  accordingly. 

Ordered,  that  Mr.  Morgan,  Cornelius  Sebring  and  Mr. 
Hering  be  a  committee  to  examine  the  said  poll,  and  make 
their  report  to  this  house. 

The  said  committee  brought  in  their  report  as  follows : 
The  committee  appointed  to  examine  the  high  sheriff, 
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for  the  city  and  county  of  Albany,  his  poll  for  electing 
representatives  to  serve  in  general  assembly  of  the  province 
of  New  York, 

Report,  that  they  have  examined  the  same^  and  do  find 
that  Mr.  Ryer  Schermerhorn  is  the  candidate  that  has  the 
next  majority  of  voices  in  the  said  poll,  and  therefore  are 
harably  of  opinion  that  Ryer  Schermerhorn  ought,  accord- 
ing to  the  usage  and  custom  of  this  house,  to  sit  in  this 
general  assembly  in  the  room  of  Major  Dirck  Wessels,  dis- 
missed this  house,  and  that  be  take  his  place  accordingly. 

By  order  of  the  committee, 

CoBNELius  Sebrinq,  Chairman. 

Which  was  read  and  approved  of. 

Ordered,  that  Mr.  Ryer  Schermerhorn  do  forthwith 
attend  this  house,  and  be  received  as  a  member  of  this 
house,  for  the  city  and  county  of  Albany,  in  the  room  of 
Major  Dirck  Wessels,  dismissed  this  house." 

Mr.  Schermerhorn  thereupon  took  the  oath  of  office, 
and  was  ordered  to  take  his  place  in  the  house,  as  a  mem- 
ber; which  he  did. 

In  1745  there  was  another  case.  Captain  Bradt  and 
Edward  Holland  were  opposing  candidates  for  represent- 
ative of  the  township  of  Schenectady.  The  sheriff  re- 
turned Captain  Bradt,  and  Holland  petitioned,  claiming 
that  he  had  a  majority.  That  fact,  however,  depiended 
upon  certain  questions  of  fact  in  regard  to  the  qualifications 
of  voters,  June  22,  1745.  Holland's  petition  was  referred 
to  a  commitee.  (  Votes  and  Proceedings  of  the  Oen.  Assembly^ 
Col.  of  N.  Z.,  vol  2,  p.  65.)  July  6,  the  committee  re- 
ported that  ^'  many  matters  of  fact  being  alleged,  there  be 
a  scrutiny  before  this  house,"  and  that  testimony  be  taken 
before  Cornelius  Cuyler,  Esq.,  mayor  of  Albany,  and 
Philip  Livingston,  Esq.,  a  justice  of  the  peace,  *'at  the 
house  of  Anne  Beek,  in  the  township  of  Schenectady,'' 
and  that  the  depositions  be  transmitted  to  the  house. 
(Id.  p.  70.)    October  29.  The  depositions  having  beea 
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transmitted,  the  matter  was  taken  up^  and  the  petition  of 
the  sitting  member  heard  by  counsel,  and  Col.  Morris 
made  a  motion  that  the  '^  controverted  qualifications  of 
the  electors  be  first  considered;"  which  was  negatived. 
{Id.  p,  78.)  ilfovember  1st.  The  matter  again  being  taken 
up,  Mr.  Lecount  offered  the  following: 

*'  The  council  for  the  sitting  member  having  alleged  that 
Mr.  Edward  Holland,  the  petitioner,  not  being  an  inhab- 
itant of  the  township  of  Schenectady,  was  not  qualified, 
according  to  the  charter  of  the  township  of  Schenectady 
and  the  laws  of  this  colony,  to  represent  the  said  township 
in  the  general  assembly.  I  move  that  the  house  may  now 
proceed,  to  the  examination  of  that  allegation  ;"  which  was 
carried  in  the  affirmative.  And  the  following  was  then 
passed :  ^'  Resolved,  that  Mr.  Edward  Holland  is  not  qual- 
ified, according  to  the  charter  of  the  town  of  Schenectady 
and  the  laws  of  this  colony,  to  represent  the  said  township 
in  the  general  assembly."  {Id.  78.)  And  the  petition 
was  dismissed.  It  appeared  without  question  that  Mr. 
Holland  was  a  resident  of  the  city  of  New  York.  {Id.  65.) 
4.  The  judge  at  special  term  recognized  the  weight  of 
these  authorities,  ^nd  acknowledged  the  law  to  be  as  above 
insisted  upon.  But  he  held  that  there  must  be  notice  to 
all  the  electors;  that  notice  to  a  part  of  them  would  not 
operate  to  throw  out  their  votes  unless  all  the  electors  had 
notice,  because  you  cannot  separate  a  part  from  the  whole ; 
that  therefore  notice  to  the  electors  of  the  fifth  ward  alone 
would  not  operate  to  throw  out  their  votes,  but  that  we 
must  show  notice  to  the  whole  county,  and  as  we  had  not 
done  that,  Furman  was  not  elected.  We  submit  that  this 
is  erroneous,  (a.)  In  the  first  place  it  has  been  expressly 
decided  to  the  contrary.  In  Bex  v.  ffawkinsy  (10  Easij  211 ; 
affirmed  in  the  H<m%e  of  LordSj  2  Dow^  124,)  only  four  fifths 
of  the  electors  who  voted  for  the  disqualified  candidate  had 
notice,  and  it  was  expressly  held  that  unless  the  number 
of  those  who  had  voted  ignorantly  was  equal  to  or  greater 

Vol.  LXin.  24 


370        CASES  IN  THE  SUPREME  COURT. 

The  People  r.  Glute. 

than  the  number  who  voted  for  the  qualified  candidate,  he 
was  elected.     In  the  Maryland  case,  {Hatchesan  v.  Tilder^ 
4  Ear,  &  McH,  279,)  above  cited,  where  the  candidate  re- 
ceived the  necessary  amount  of  property  on  the  third  day 
of  the  election,  it  was  held  that  the  votes  given  after  he  re- 
ceived it  we^re  valid,  those  given  for  him  before,  thrown 
away,  and  since  the  votes  given  after  that  period  were  not 
enough  to  elect  him,  his  opponents  were  elected.     Chief 
Justice  Chase  said,  (p.  280:)  "The  plaintiff  can  only  be 
entitled  to  such  votes  as  were  given  after  he  received  the 
necessary  qualifications,  all  votes  in  his  favor  previous  be- 
ing illegal  and  void."     In  the  Cork  County  ease  {Knapp  & 
Ombler,  391)  the  sitting  member  of  parliament  was  dis- 
qualified, and  the  committee  "  being  satisfied  that  notice 
had  been  given  to  a  sufficient  number  of  the  voters  to  re- 
duce the  poll  of  the  sitting  member  below  that  of  the  peti- 
tioner," they  seated  the  petitioner.     See  also  cases  to  the 
same  efiect  cited  in  Corbet  dk  DanieVs  Election  Cases^  (p.  8, 
note.)     Arnold  on  Qorporations^  {p.  142,)  says:  "If  the  in- 
capacity of  the  candidate  is  not  announced  till  after  the 
proceedings  at  the  election  have  commenced  and  votes 
have  been  taken,  the  votes  given  for  the  unqualified  can- 
didate before  such  announcemeirt,  are  not  thrown  away; 
another  candidate,  therefore,  whose  votes  upon  the  whole 
poll  do  not  exceed  in  number  those  votes  which  were  given 
for  the  unqualified  candidate  before  notice  of  his  incapacity, 
will  not  be  considered  as  duly  elected."     To  the  same 
efiect  see  Rogers  on  Elections^  227,  and  Chant  on  Corpora- 
tions,  208,  note  n;  and  the  language  of  the  cases  and  text 
books,  generally,  is  that  votes  received  after  notice,  are 
thrown  away.    (6.)  The  reason  of  the  rule  shows  it.     It  is 
this :  one  who  votes  a  blank,  or  who  does  not  vote  at  all, 
must  be  held  to  acquiesce  in  the  choice  of  those  who  vote 
for  some  qualified  candidate,  because  he  cannot  be  allowed 
to  defeat  the  election  ;  and  one  who  votes  for  an  ineligible 
candidate,  knowingly,  or  when  he  ought  to  have  known  it, 
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does  just  the  same  thing  ofi  if  he  had  voted  a  blank.  He 
cannot  be  allowed  to  defeat  the  election  in  this  way  any 
more  than  in  the  other.  The  only  way  of  voting  against 
one,  is  to  vote  for  another  who  is  eligible.  (Bex  v.  Fox-- 
croft,  2  Burr.  1021.  King-  v.  Monday^  Cawp,  537,  per  Lord 
Mansfield,  Gosling  v.  Veletf,  7  Q,  B.  [53  :Eng.  Com.  i.]  437, 
per  Lord  Denham ;  and  the  cases  and  text  hooks  previously 
cited.)  It  is  a  matter  which  is  personal  with  each  voter; 
and  it  makes  no  difference,  as  far  as  he  is  concerned, 
whether  the  rest  of  the  electors  have  notice  or  not;  nor  in 
what  way,  nor  for  whom  they  cast  their  votes.  All  the  * 
authorities  speak  of  votes  given  after  notice  as  thrown 
away,  or  as  blanks;  as  if  one  gave  his  vote  ^'for  the  man 
in  the  moon,"  said  Lord  Campbell  in  Queen  v.  OoakSy  (28 
Eng.  L.  and  Eq.  307.) 

U.  The  coort  at  special  term  erred  in  not  giving  costs 
to  the  plaintifBs,  upon  their  recovery.  Before  the  amend- 
ment of  1862,  subdivision  3  of  section  304  of  thd  Code 
read,  '^In  actions  of  which,  according  to  section  54,  a 
court  of  a  justice  of  the  peace  has  no  jurisdiction."  Sec- 
tion 54  provided  that  no  justice  shall  have  cognizance  of 
a  civil  action  in  which  the  people  of  the  State  are  a  party. 
In  1862,  section  304  was  amended  by  omitting  the  words, 
"according  to  section  54."  So  that,  if  the  rule  was 
changed  at  all  by  the  amendment,  it  is  the  stronger  for  our 
argument  But  that  amendment  had  no  practical  effect 
{Staiger  v.  Schultz,  3  KeyeSy  614.)  The  "  other  actions" 
mentioned  in  section  306  are  simply  equity  actions.  {Hinds 
V.  MyerSy  4  How.  356.)  And  this  is  an  action  in  which 
costs  were  always  a  matter  of  right,  upon  recovery. 
(2  B.  S,  613,  §  3;  \  B.  L.  343,  §  4.) 

III.  Chapter  80  of  the  laws  of  1853  operated  as  an 
amendment  of  chapter  352  of  the  laws  of  1829,  and  is  a 
valid  enactment  1.  The  first  rule  of  statutory  interpre- 
tation is  to  ascertain  the  intention  of  the  legislature.  Quod 
verba  intentioni  inservire  debent.     {Potter's  Dwarris,  pp.175 


> 


372        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Clnte. 

to  180.)  In  the  fourth  edition  of  the  Revised  Statutes, 
chapter  352  of  the  laws  of  1829,  is  inserted  as  section  22, 
of  chapter  20,  title  1,  part  1,  and  is  the  same  section  re- 
ferred to  in  chapter  80  of  the  laws  of  1853.  The  original 
section  22  of  that  title  of  the  Revised  Statutes,  related  to 
matter!  of  excise  money  and  penalties.  The  intention 
of  the  legislature  is  therefore  too  plain  to  be  mistaken. 
2.  Admitting  that  the  fourth  edition  of  the  Revised  Stat- 
utes was  an  unauthorized  compilation,  it  was  composed 
of  nothing  but  laws  in  force.  An  amendment  of  it  was 
therefore  really  an  amendment  of  a  law.  3.  Although 
the  fourth  edition  was  originally,  an  unauthorized  compila- 
tion, it  has  been  so  constantly  treated  by  the  legislature  as  a 
valid  compilation  of  the  laws,  that  it  must  be  deemed  to  have 
been  adopted  and  ratified.  See  an  account  of  this  matter 
in  the  introduction  to  Edmonds'  Statutes,  page  7.  Judge 
Edmonds  there  puts  a  question,  whether  the  repeal  of  an 
independent  enactment,  thus  incorporated  into  the  text 
of  these  editions,  would  operate  as  a  repeal  of  the  orig- 
inal law ;  but  he  does  not  question  the  validity  of  an 
aflSrmative  enactment.  4.  Chapter  80  of  the  laws  of  1853 
is  a  law  enacted  by  the  constitutional  authorities,  which 
expressly  provides  that  no  supervisor  shall  be  elected  su- 
perintendent of  the  poor.  And  it  makes  no  difference  in 
what  way  the  enactment  has  been  made,  so  long  as  there 
is  no  doubt  about  it.  5.  The  act  amends  the  Revised 
Statutes.  This  being  so,  it  is  immaterial  which  edition  is 
amended,  so  long  as  that  edition  does  in  fact  contain  the 
Revised  Statutes.  It  is  also  entirely  immaterial  what  the 
amended  section  previously  contained ;  or  what  was  its 
origin ;  or  indeed,  whether  there  was  ever  any  such  sec- 
tion before,  so  long  as  the  amending  act  states  clearly  how 
it  shall  read  in  the  future.  Suppose  there  had  been  no 
section  22,  will  it  be  doubted  but  what  chapter  80  of  the 
laws  of  1853  has  created  one  ? 
IV.  Admitting  that  chapter  80  of  the  laws  of  1853  is 
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invalid,  chapter  352  of  the  laws  of  1829  is  effective  to  dis* 
qaalify  a  supervisor  from  being  elected  superintendent  of 
the  poor.  The  word  "  appoint"  is  broad  enough  in  its 
meaning  to  include  an  election. 

y.  Chapter  80  of  the  laws  of  1853  is  constitutional  and 
valid.  1.  The  statute  book  of  every  State  in  the  Union, 
except  Connecticut,  contains  a  law  imposing  a  qualifica- 
tion for  an  elective  office.  [Referring  to  the  statutes  of 
the  several  States.]  2.  It  is  not  repugnant  to  article  1, 
section  1,  of  the  constitution,  (a.)  The  words  "  law  of 
the  land"  mean  a  pre-existing  law.  {Wynehamer  v.  The 
People,  3  Kern.  392-395.  The  People  v.  Qwint,  2  Park.  Or. 
Rep.  414,  and  note,  p.  687.)  (&.)  In  this  action  Clute  is 
obtaining  ^^  the  judgment  of  his  peers."  3.  It  is  not  re- 
pugnant to  article  11,  section  1,  as  restricting  an  elector's 
right  to  vote,  (a.)  A  statute  is  not  unconstitutional  un- 
less so  repugnant  to  constitutional  provisions  that  the  stat- 
ute and  the  constitution  cannot  stand  together.  1.  The 
legislature  possesses  all  the  powers  of  the  British  parlia- 
ment, except  as  restricted  by  the  constitution,  either  by 
express  provision  or  "  necessary  implication."  (  Wynehamer 
V.  The  People,  3  Kern,  378,  410,  411,  428-430,  452,  453, 
477.  The  People  v.  Draper,  15  N,  T.  643.  LeggeU  v.  Hunter y 
19  id.  445.  The  People  v.  Morrell,  21  Wend.  563.  BuUer  v. 
Palmer,  1  HiU,  324.  Bhodgood  v.  M.  and  H.  R.  A,  18 
Wend.  9.  34  Barb.  137, 138.  The  People  v.  Quant,  2  Park. 
Or.  Rep.  412-414.)  2.  To  nullify  a  law  by  "  necessary  im- 
plication," it  must  be  so  repugnant  to  a  provision  of  the 
constitution  that  both  cannot  stand  together,  or  be  con- 
sistently reconciled.  It  must  frustrate  the  constitution. 
{The  People  v.  Draper,  15  N.  T.  544,  per  Denio,  J.  Newell 
V.  The  People,  3  Seld.  109.  Fletcher  v.  Peck,  6  Oraneh,  128. 
JEx  parte  MoGoUum,  1  Cotoen,  450.  Clarke  v.  Rocheeter^ 
5  Abb.  Pr.  107.  24  Barb.  446.)  This  is  the  rule  in  regard 
to  the  repeal  of  one  statute  by  another  by  '^  necessary  im- 
plication."   {McGool  V.  Smith,  1  Black,  459.     Wood  v.  U.  8., 
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16  Pet  342.  10  Barr,  448.  Hartford  v.  U.  S.,  8  Oranch, 
109.  Brown  v.  County  Com.,  21  P«nn.  37.  Street  v.  (7ow- 
monwealthy  6  TFatt«  <fe  ASfery.  209.  Bowen  v.  Xea«6,  5  jETiH, 
221.  WUliaim  v.  Potter,  2  JBarS.  316.  The  People  v.  i>«m- 
niTig^  1  ^tft.  271.)  And  the  rule  is  the  same  in  constitu- 
tional as  in  statutory  construction.  {Potter's  Dwarris,  654.) 
(6.)  But  chapter  80  of  the  laws  of  1853  is  not  so  repug- 
nant to  article  2,  section  1,  that  both  cannot  stand  together. 
1.  Article  2^  section  1,  gives  the  right  *'  to  vote"  at  an  elec- 
tion. But  the  right  "  to  vote"  is  unrestricted  so  long  as 
there  are  two  persons  to  be  voted  for.  The  definition  of  the 
word  "  vote"  is  as  strictly  satisfied  where  there  are  but  two 
persons  to  select  from,  as  when  the  elector  can  choose  from 

■ 

the  world.  Under  the  rule. given  in  regard  to  repugnancy, 
where  a  word  is  susceptible  of  both  a  restricted  and  an 
extended  meaning,  and  the  restricted  meaning  will  satisfy 
its  definition,  it  may  be  used  if  thereby  the  two  laws  can 
be  reconciled.  It  is  true  that  the  statute  in  question  re- 
stricts an  elector's  freedom  of  choice ;  but  the  constitu- 
tion does  not  give  absolute  freedom  of  choice ;  it  gives  a 
right  "to  vote  at  an  election,"  simply.  2.  This  is  more 
evident  from  the  letter  of  article  2,  section  1.  It  does  not 
give  an  elector  a  right  to  vote  for  whomsoever  he  pleases, 
but  a  right  to  vote  "  for  all  officers  that  now  are,  or  here- 
after may  be,  elective  by  the  people,"  plainly  referring  it 
to  the  legislature  to  provide  both  what  offices  shall  be 
elective,  and  what  persons  shall  be  eligible  thereto.  3.  The 
opposing  argument  proves  too  much ;  it  leads  to  an  ab- 
surdity. Upon  the  assumption  of  absolute  freedom  of 
choice,  an  elector  may  vote  for  a  Hottentot,  or  an  animal, 
if  he  please,  and  the  argument  must  go  that  length,  or  it 
is  good  for  nothing.  It  must  deny  the  power  to  the  legis- 
lature, because,  if  the  power  exists,  its  exercise  is  discre- 
tionary. ((?.)  The  case  of  Barker  v.  The  People  (20  John, 
top  of  page  461)  is  an  unanimous  adjudication  of  the  late 
Supreme  Court  in  our  favor,     (d.)  The  opinion  of  Chan- 
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cellor  Sauford,  in  the  same  case  on  error,  (3  Oawen^  703,) 
is  not  authority  against  as.  1.  It  is  obiter ;  and  it  is 
the  opinion  of  the  chancellor  alone,  not  the  court;  be- 
cause the  question  put  in  the  court  of  errors  was  always, 
*'  shall  this  judgment  be  reversed,'*  not  '*  shall  this  or  that 
opinion  be  concurred  in,"  and  a  decision  of  the  Supreme 
Court  is  of  more  authority  than  an  obiter  expression  of 
opinion  by  the  chancellor.  2.  The  opinion  is  partly  based 
upon  the  ground  that  the  constitution  prescribed  certain 
qualifications  for  all  of&ces,  and  that  having  been  omitted 
from  the  present  constitution  one  half  of  the  reason  for  the 
opinion  is  gone.  3.  The  decision  in  this  case  destroys  the 
chancellor's  opinion  upon  this  point;  in  fact  we  claim 
the  case  as  an  authority  in  our  favor.  The  case  was  upon  * 
the  act  which  prohibited  any  one  convicted  of  dueling  from 
being  elected  to  office.  Chancellor  Sanford  says,  the  legis- 
lature has  no  power  to  prescribe  qualifications  for  ofiice ;  but 
the  conatitutional  grant  of  "  legislature  power"  has  given 
authority  to  the  legislature  to  punish  crime^  and  as  such 
punishment  it  may  provide  that  one  cannot  be  elected  to 
office.  But  if  the  power  to  punish  crime  comes  only  from 
the  grant  of  legislative  power,  and  as  an  incident  of  that 
grant  the  legislature  may  prescribe  a  qualification  for 
office  in  one  instance,  it  may  also  prescribe  it  in  another. 
It  follows,  therefore,  that  the  grant  of  legislative  power  is 
stronger  than  the  grant  of  the  right  of  suffrage,  and  con- 
trols that  grant,  and  the  prescription  of  a  qualification  be- 
ing an  exercise  of  legislative  power,  the  decision  destroys 
the  statement  in  Chancellor  Sanford's  opinion.  It  is  an 
authority  against  the  grant  of  freedom  of  choice  to  the 
electors,  for  another  reason.  The  claim  that  the  legis- 
lature cannot  impose  a  qualification  for  office  does  not  rest 
upon  any  one's  right  of  eligibility  to  the  office,  but  upon 
an  elector's  right  to  vote  for  whom  he  pleases.  Admitting 
that  the  legislature  can  punish  Barker  for  crime,  that  does 
not  give  it  the  right  to  take  away  my  constitutional  fran- 
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chise  to  vote  for  Barker,  tinder  pretense  of  pnnishing 
him.  That  would  be  inflicting  punishment  upon  me. 
You  take  nothing  from  Barker,  for  he  had  no  right 
before ;  but  you  take  from  me  my  freedom  of  choice. 
Therefore,  this  decision  can  be  supported  only  upon  the 
theory  that  an  absolute  freedom  of  choice  is  not  given  t6 
an  elector  by  the  constitution,  (e.)  The  statute  in  ques<> 
tion  is  directly  authorized  by  article  10,  section  2,  "  all 
county  officers  whose  election  or  appointment  is  not  pro- 
vided for  in  the  constitution,  shall  be  elected  by  the  electors 
of  the  respective  counties,  or  appointed  by  the  boards  of 
supervisors,  or  other  county  authorities,  as  the  legislature 
shall  direct.'^  We  claim  that  this  section,  under  the 
authorities,  should  be  construed  as  if  it  read,  ^*  shall  be 
elected  by  the  electors  of  the  respective  counties  as  th« 
legislature  shall  direct'*  It  has  been  held  that  the  offices 
and  powers  referred  to  in  this  section  were  vested  by 
legislative  authority,  and  not  by  irrevocable  constitutional 
grant;  that  the  legislature  has  authority  to  arrange  the 
distribution  of  such  powers  as  the  public  exigencies  may 
require,  apportioning  them  to  local  jurisdictions  to  such 
an  extent  as  the  law-making  power  deems  appropriate ;  that 
this  is  a  continuing  legislative  power,  by  virtue  of  which 
such  powers  may  be  resumed  and  vested  in  other  author* 
ities;  and  that  the  legislature  is  the  sole  judge  of  such  public 
exigencies,  **  otherwise,"  said  Mr.  Justice  Denio,  **  we 
should  have  an  impossible  government."  {The  People  v. 
Shepard,  36  N.  Y.  285.  The  People  v.  Pinchney,  32  id. 
377.  The  People  v.  Draper^  15  id.  544.)  Subject  to  the 
restriction  that  the  appointment  shall  remain  in  the  c<funty 
authorities,  the  legislature  may  do  what  it  please.  {Devoy 
V.  The  Mayor  ^c,  36  N.-  Y*  449.)  Prescribing  qualifica- 
tions is  at  worst  only  altering  the  appointing  power,  which 
is  expressly  authorized.  So  that  in  this  view,  the  law  in 
question  is  constitutional,  even  if  we  admit  that,  gener- 
ally, restrictions  are  in  conflict  with  article  2,  section  1. 


BINGHAMTON— SEPTEMBER,  1872.  377. 

The  People  v.  Clate.  * 

'  VL  A  supervisor  was  ineligible  at  the  .adoption  of  the 
constitution,  and  its  restrictive  provisions  are  prospective 
only.     {The  People  v.  DennUtan,  23  N.  7.  247.) 

VII.  The  judgment  should  be  modified  by  declaring 
Furman  entitled  to  the  ofiice ;  in  other  respects  aflSjrmed, 
with  costs  of  the  trial  and  of  the  appeal. 

J,  S.  LandaUf  for  the  defendant 

I.  The  court  erred  in  holding  that  the  acts  of  1829, 
{eh.  352,)  and  of  1853,  {ch.  80,)  are  constitutional  and  valid. 
The  judge,  at  circuit,  hastily  disposed  of  the  objections  to 
the  constitutionality  of  the  acts,  by  asserting  that  the  ob- 
jections made  did  not  apply  to  the  case.  The  defendant 
reasserts  them  and  asks  that  they  may  be  carefully  con- 
sidered. Chapter  80,  laws  of  1853,  page  115,  is  unconsti- 
tutional. 1.  It  impairs  the  right  of  suffrage,  because  it 
restricts  the  right  of  the  elector  to  select  and  vote  for  a 
candidate  from  the  whole  body  of  electors.  The  right  of 
suffrage  is  guarantied  by  the  constitution.  Section  1,  arti- 
cle 2,  provides  that  the  elector  shall  be  entitled  to  vote 
'*for  all  officers,  that  now  are,  or  hereafter  may  be,  elec- 
tive by  the  people.**  By  common  consent  and  universal 
usage  the  constitution  is  so  construed  that  all  electors,  not 
disqualified  by  the  constitution  itself,  are  eligible  to  any 
office.  {Barker  v.  The  Peophy  3  Cowen,  686.)  Limitations 
upon  eligibility  to  office  are  prescribed  by  the  cotistitution 
itself.  Thus  :  The  governor  must  be  thirty  years  of  age, 
and  five  years  a  resident  of  the  State.  {Art,  4,  §  2.)  State 
eugiueer  and  surveyor  must  be  a  practical  engineer.     {Art. 

5,  §  2.)  Justices  of  sessions  must  be  justices  of  the  peace. 
{Art.  6,  §  16.)     Judges  ineligible  to  other  offices.     {Art. 

6,  §  10.)  Sheriffs  ineligible  to  re-election.  {Art.  10,  §  1.) 
Members  of  the  legislature  ineligible  to  certain  offices. 
{Art  3,  §  7.)  Can  it  be  claimed  that  any  person  constitu- 
tionally eligible,  can  be  rendered  ineligible  by  an  act  of 
the  legislature ;  that  what  the  constitution  permits,  the 
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legislatare  may  deny?  The  power  of  the  legislature  to 
interfere  with  suffrage  in  any  case  is  derived  from  the 
constitution  itself,  and  is  limited  to  the  following  cases: 
^'  Laws  may  be  passed  excluding  from  the  right  of  suffrage 
all  persons  who  have  been  or  may  be  convicted  of  bribery, 
larceny,"  &c.  (Art  2,  §2.)  "Laws  shall  be  made  for 
ascertaining  by  proper  proofs  the  citizens  who  shall  be 
entitled  to  the  right  of  suffrage,  hereby  established." 
{Art,  2,  §  4.)  It  is  clear  from  these  provisions,  that  it  was 
the  intent  of  the  framers  of  the  constitution  to  place  the 
right  to  suffrage  above  and  beyond  legislative  interfer- 
ence. The  power  to  interfere  with  suffrage  has  manifestly 
been  denied  to  the  legislature,  except  in  the  cases  specified 
in  the  instrument  itself.  This  becomes  the  more  apparent 
when  we  reflect  that  this  is  a  government  by  the  people ; 
that  the  constitution  was  established  to  secure  the  bless- 
ings of  freedom.  (See  preamble  to  State  constitution.) 
The  right  of  suffrage,  according  to  our  polity,  lies  at  the 
foundation  of  our  government.  Our  theory  is,  that  the 
constitution  did  not  confer  it,  because  it  inhered  in  the 
body  politic  anterior  to  any  written  constitution,  but  the 
constitution  secured  it  from  loss,  restriction  or  invasion. 
Now  if  the  legislature  may  say  that  the  citizen  elector 
shall  not  vote  for  a  supervisor,  it  may  also  say  that  the 
citizen  shall  not  vote  for  any  other  specified  class  of 
electors.  It  may  say  that  no  man  shall  be  eligible  to  any 
ofSce  except  the  son  of  the  incumbent,  and  thus  secure, 
under  the  forms  of  republican  government,  fruits  of  hered- 
itary government.  If  the  legislature  may  deny  eligibility 
to  one,  it  may  to  another;  to  a  few,  equally  so  to  many; 
and  thus  the  elector  would,  in  effect,  by  comprehensive 
restricting  acts  of  the  legislature,  be  deprived  of  the  right 
"to  vote  for  all  officers,  elective  by  the  people."  For  of 
what  value  is  the  constitutional  right  to  vote,  if  the  legis- 
lature may  so  restrict  and  hedge  it  about,  as  in  effect  to 
deny  to  the  elector  freedom  of  choice.     2.  The  act  of  1853 
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18  unconstitutional,  because  it  denies  to  the  (lefendant 
eligibility  to  office,  which  the  constitution  permits.  The. 
case  of  Barker  v.  The  People,  (8  Oowen^  686,)  in  court  of 
errors,  sustains  and  illustrates  the  above  principles,  and  is 
relied  upon  as  decisive  of  the  case  at  bar,  in  view  of  the 
fact  that  the  defendant  has  been  guilty  of  no  crime.  {See 
also  matter  of  John  Foley,  39  How,  356.)  The  court  at 
circuit  sought  to  evade  the  force  of  the  above  objections, 
by  making  these  extraordinary  and  unsupported  asser- 
tions. "  The  acts  complained  of  restrict  no  elector  in  his 
vote/'  It  is  answered,  but  for  that  act  the  people  had  the 
right  to  vote  for  the  defendant.  "Deprive  no  citizen  of 
any  right  or  privilege  secured  to  him.*'  But  for  that  act 
the  defendant  was  secure  in  the  privilege  of  eligibility  by 
permission  of  the  constitution,  to  the  office  to  which  the 
voice  of  the  people  called  him.  "  The  offices  of  super- 
visor and  superintendent  were  created  by  statute,  and  the 
legislature  had  the  power  to  declare  the  holding  of  one 
incompatible  with  holding  the  other."  It  may  be  that 
the  office  of  supervisor  was  created  by  statute,  but  it  is 
three  times  mentioned  in  the  constitution,  so  that  its 
framers  were  not  ignorant  of  its  existence.  But  both 
offices  are  constitutionally  made  elective  by  virtue  of  arti- 
cle 10,  section  2.  The  option  was  given  by  the  constitu- 
tion to  the  legislature  to  make  them  elective  or  appointive, 
and  there  is  no. power  conferred  by  the  constitution  upon 
the  legislature  to  deny  to  any  citizen  or  officer  eligibility 
to  the  one  or  the  other.  Having  constitutionally  made 
the  offices  of  superintendent  elective,  whatever  rights  the 
constitution  vests  in  the  elector,  respecting  "all  offices 
elective  by  the  people,"  vests  in  respect  to  this  office. 
The  legislature  exercised  a  constitutional  right  in  creating 
an  office  and  making  it  elective,  but  to  say  it  may  there- 
fore impose  an  unconstitutional  restriction  upon  the  citi- 
zens respecting  it,  is  a  consequence  npt  plainly  perceived. 
The  inhibition  is  not  against  the  citizen  but  against  the 
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office/'  To  the  defendant  who  is  sought  to  be  ousted 
from  office,  to  which  the  people  called  him,  these  words 
seem  delusive.  It  is  not  unlike  telling  a  man  who  has 
been  hit  by  a  club,  that  the  force  of  the  blow  has  been 
sustained  by  the  club,  not  by  his  head.  The  argument 
of  the  court  below  showing  the  wisdom  of  the  legislation 
has  no  force,  if  the  legislature  bad  not  the  power  to  so 
legislate. 

II«  The  defendant  was  not  ineligible,  for  the  reason  that 
he  was  not  a  supervisor  of  a  town,  but  of  a  ward  of  a 
city.  The  act  of  1853  being  a  disabling  act  must  be  con- 
strued strictly,  and  the  defendant  not  falling  within  the 
letter  of  the  act,  does  not  fall  within  the  act  itself.  The 
law  cannot  be  strained  to  impose  a  penalty  or  disability 
beyoud  what  its  letter  will  warrant.  (1  Blaeh.  Com.  92, 
marg.  Potter^M  DwarriSy  245.)  The  expression  of  a  town 
supervisor  is  the  exclusion  of  a  city  supervisor.  Expreino 
unii^  exdusto  aUeritis.  It  claimed  that  the  charter  of 
Schenectady  {Laws  of  1862,  661,  §  8)  subjects  the  defend- 
ant to  the  same  disabilities  as  a  town  supervisor.  It  pro- 
vides that  the  supervisors  of  the  city  "shall  be  sulyect  to 
all  the  provisions  of  law  applicable  to  supervisors  of  towns, 
except  as  limited  by  this  act  or  inconsistent  therewith." 
The  manifest  object  of  this  act  is  to  define  the  duties  of 
supervisors  of  the  city.  It  is  an  enabling,  not  a  disabling 
act.  It  is  equivalent  to  saying  that,  in  the  performance 
of  their  duties,  the  city  supervisors  shall  be  subject  to  all 
the  provisions  of  law,  &c.  Whether  the  defendant  falls 
within  the  disability  imposed  by  the  act  of  1853,  is  at 
least  a  matter  of  reasonable  doubt,  and  the  defendant  is 
entitled  to  the  benefit  of  that  doubt  {Chase  v.  N.  T, 
Cent  R.  M,y  26  N.  Y.  623.  PoUer's  Dwarris,  245,  note. 
Id.  251,  255.) 

IIL  It  is  denied  that  there  is  any  law  imposing  a  dis- 
ability upon  the  defendant.  Chapter  80,  laws  of  1853,  page 
116,  reads  as  follows :    "  Sec.  1.    Section  23,  of  chapter  20, 
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title  1,  of  the  first  part  of  the  Revised  Statutes,  4th  edition, 
is  hereby  amended  so  as  to  read  as  follows :  See.  23.  ISo 
enpervisor  of  any  town  shall  be  elected  to  hold  the  ofBce 
of  superintendent  of  the  poor.'*  The  Revised  Statutes 
were  not  thereby  amended,  for  the  reason  that  no  such 
Revised  Statutes  existed.  The  law  sought  to  be  amended 
forms  no  part  of  the  Revised  Statutes,  and  never  did. 
Chapter  352  of  the  laws  of  1829,  which  provides  that  no 
supervisor  shall  be  appointed  superintendent  of  poor,  never 
formed  part  of  the  Revised  Statutes.  J'hat  act  was  not 
amended,  because  not  referred  to.  The  act  of  1853  shows 
an  intent  to  amend  a  pre-existing  law,  not  to  enact  a  new 
law.  "The  Revised  Statutes,  4th  edition,"  is  a  private 
compilation  of  two  gentlemen.  So  far  as  it  truly  tran* 
scribes  the  Revised  Statute,  such  transcript  may  be  read 
in  evidence.  (6%.  359,  LawM  of  1830,  |>.  53,  3d  JEdm.  ed.) 
Their  interpolation  of  other  matter  into  the  text  of  the 
Revised  Statutes  could  not  give  such  interpolation  legisla* 
tive  sanation.  The  amendment  of  1853,  therefore,  falls, 
because  it  has  nothing  to  attach  to.  To  amend  a  statute 
which  does  not  exist,  is  absurd.  To  amend  the  act  of 
1829,  without  at  all  referring  to  it,  is  equally  absurd. 
Whether  it  is  the  duty  of  the  court  to  sanction  legislation 
of  such  gross  looseness  is  a  matter  of  doubt,  of  such  grav- 
ity as  to  be  deemed  reasonable,  and  the  defendant  is 
clearly  entitled  to  the  benefit  of  the  doubt  "Where 
clauses  inflicting  pains  and  penalties  are  ambiguous,  or 
-obscurely  worded,  the  interpretation  is  ever  with  the  sub- 
ject, for  this  plain  reason,  that  the  legislature  is  ever  at 
hand  to  explain  its  own  meaning,  and  to  express  more 
clearly  what  has  been  obscurely  expressed."  {Hehbard  v. 
Johnsofiy  3  Taunt  177.     Potter  s  Dwarrisj  251.) 

IV.  The  relator  cannot  claim  to  be  elected.  The  law, 
if  valid,  does  not  declare  the  votes  cast  t6  be  void,  as  in 
the  caqes  mentioned  in  the  constitution.  (Art.  6^  §  10. 
Art.  3,  §  7.)     No  proof  was  offered  that  any  voter  knew 
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that  the  defendant  was  a  supervisor,  or  disqualified.  The 
finding  6f  fact  (not  excepted  to)  is  that  the  voters  did  not 
know  of  his  ineligibility.  Surely  a  finding  tending  to 
destroy  the  highest  privilege  of  a  citizen — sufirage — ^should 
be  based  upon  affirmative  evidence.  Our  laws  provide 
that  the  person  receiving  the  greatest  number  of  votes 
shall  be  elected.  This  number  the  relator  did  not  receive. 
It  is  submitted,  as  conclusive  upon  this  point,  that  the 
election  was  not  (granted  the  validity  of  the  law)  void 
per  86 ;  it  was  on\f  voidable,  upon  an  action  like  this,  in 
the  nature  of  a  quo  warranto,  "Due  process  of  law,"  i.  e., 
a  trial  by  a  competent  court,  must  first  be  had  before 
the  defendant's  ineligibility  could  be  affirmed  as  a  fact 
(  Wynehamer  v.  The  People,  13  jN^.  Y.  378,  392.)  On  the 
day  of  the  general  election  the  defendant's  ineligibility 
could  not,  therefore,  be  affirmed  as  an  adjudged  fact  The 
defendant  had  not  then  had  his  day  in  court,  to  be  heard 
in  the  case.  The  voters  surely  could  not  be  bound  to 
take  notice  of  a  fact  which  might  never  be  adjudged  a 
fact,  and  could  not  be,  until  the  defendant  had  been  heard 
in  court  to  make  his  proofs  and  allegations  against  it. 
The  votes  cast  for  the  defendant  in  the  fifth  ward  were 
therefore  not  void,  only  voidable.  Not  being  void,  thfey 
could  not  be  thrown  out,  or  rejected.  The  relator  there- 
fore did  not  receive  the  highest  number  of  valid  votes. 
Had  the  law  declared  the  votes  cast  for  the  defendant 
void,  it  is  possible  a  different  rule  would  obtain. 

V.  The  judgment  should  therefore  be  reversed  eo  far 
as  it  ousts  the  defendant  from  the  office,  and  his  title 
thereto  should  be  asserted,  and  affirmed  so  far  as  it  de- 
clares the  relator  not  elected  thereto. 

By  the  Court,  Parker,  J.  This  action  was  brought  to 
oust  the  defendant  from  the  office  of  superintendent  of  the 
poor  for  the  county  of  Schenectady,  and  to  put  the  relator 
in  his  place. 
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The  facts  found  by  the  court  at  special  terra,  are  as 
follows : 

'*  At.the  general  election  in  1871,  the  office  of  superin- 
tendent of  the  poor. was  to  be  filled  by  the  electors  of  the 
county  of  Schenectady. 

The  relator,  Furman,  and  the  defendant,  Clute,  were 
both  caiUlidates  for  said  office,  and  were  voted  for  by  the 
electors.  The  whole  number  of  votes  was  4676,  of  which 
Clute  received  2448,  and  Furman  2228,  (which  gives 
Clute  220  majority.) 

Of  the  votes  given  for  Clute  295  were  given  in  the  fifth 
ward  of  the  city  of  Schenectady,  which  then  constituted 
one  election  district.  Clute  was  declared  elected,  and 
having  filed  his  official  bond  and  taken  the  oath  of  office, 
he,  on  the  1st  of  January  last,  entered  into  said  office  and 
still  continues  therein. 

At  a  city  election  held  in  April,  1871,  said  Clute  was  duly 
elected  supervisor  of  the  fifth  ward,  accepted  the  office 
and  discharged  its  duties  until  the  12th  day  of  December 
last,  when  he  resigned. 

Previous  to  January  1st,  1872,  the  said  Furman  took 
the  oath  of  office  and  tendered  and  deposited  with  the 
count}'  clerk  a  bond  in  due  form  and  sufficiency  as  super- 
intendent of  said  count}^  and  claimed  the  said  office. 

There  was  no  proof  of  actual  notice  of  Clute's  ineligibil- 
ity to  any  of  the  electors  of  said  county,  nor  proof  of  any 
facts  from  which  notice  could  be  implied,  other  than  his 
holding  the  office  of  supervisor  of  the  5th  ward." 

From  these  facts  the  court  concluded  that  the  election 
of  Clute  was  void,  and  conferred  upon  him  no  title  to  said 
office,  and  that,  inasmuch  as  no  notice  to  the  whole  body 
of  electors  of  Clute's  ineligibility  was  shown,  the  election 
was  a  failure,  and  neither  of  the  candidates  acquired  title 
to  the  office.  Judgment  was  ordered  and  subsequently 
entered  against  the  defendant  Clute,  ousting  him  from  the 
office,  and  adjudging  that  Furman  was  not  entitled  thereto, 
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and  denying  costs  to  either  party.  From  this  judgment 
both  parties  have  appealed.  The  ground  of  the  decision 
that  Clute  was  not  eligible  to  the  office  is,  that  being 
supervisor  of  the  5th  ward  of  the  city  of  Schenectady  he 
was  debarred  from  holding  that  of  superintendent  of  the 
poor,  by  chapter  352  of  the  laws  of  1829,  chapter  80  of 
the  laws  of  1853,  and  chapter  385,  title  4,  §  8,  ofathe  laws 
of  1862. 

The  first  of  these  statutes  is  as  follows :  "  No  supervisor 
of  any  tawriy  or  county  treasurer  shall  be  appointed  to  hold 
the  office  of  superintendent  of  the  poor  of  any  county  in 
this  State." 

This  provision  was  incorporated  into  an  edition  of  the 
Revised  Statutes,  called  the  fourth  edition,  as  section  22 
of  chapter  20,  title  1  of  th%  1st  part  thereof,  and  it  was 
amended  by  chapter  80  of  the  laws  of  1853,  as  follows : 
'*  Section  22  of  chapter  20  of  title  1  of  the  1st  part  of  the 
Revised  Statutes,  fourth  edition,  is  hereby  amended,  so 
as  to  read  as  follows:  ^22.  No  supervisor  of  any  town  or 
county  treasurer,  shall  be  elected  or  appointed  to  hold  the 
office  of  superintendent  of  the  poor.'  *'  There  can  be  no 
doubt  that  this  was  an  effectual  amendment  of  the  pro- 
vision of  law  thus  incorporated  into  the  Revised  Statutes, 
because  there  can  be  doubt  of  the  identity  of  the  provision- 
intended  to  be  amended,  and  whether  it  was,  in  fact,  a 
part  of  the  Revised  Statutes,  is  of  no  consequence. 

By  the  charter  of  the  city  of  Schenectady,  {Laws  of  1862, 
eh.  385,)  it  is  enacted  that  the  supervisors,  provided  to  be 
elected  or  appointed  under  this  act,  shall  be  subject  to  all 
the  provisions  of  law  applicable  to  those  officers,  in  the 
several  towns  of  this  State. 

It  follows  that  the  defendant,  supervisor  of  a  ward  in 
that  city,  was  ineligible  to  the  office  of  superintendent  of 
the  poor. 

It  is  strenuously  contended,  however,  by  the  learned 
counsel  for  the  defendant,  that  the  statutes  of  1829  and 
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of  1853,  above  quoted,  are  unconstitational ;  that  it  is  not 
competent  to  the  legislatare  to  restrict  the  eligibility  to 
office. 

In  examining  the  question  of  the  constitutionality  of  a 
statute,  it  is  necessary  to  keep  in  mind  the  fundamental 
principle  in  regard  to  the  power  of  a  State  legislature, 
that  to  it  is  committed  by  the  people  ^Hhe  whole  law 
making  power  of  the  State,  which  they  have  not  expressly 
or  impliedly  withheld.  Plenary  power  in  the  legislature, 
for  all  purposes  of  civil  government,  is  the  rule,  a  prohi- 
bition to  exercise  a  particular  power  is  an  exception.  In 
inquiring,  therefore,  whether  a  given  statute  is  constitu- 
tional, it  is  for  those  who  question  its  validity,  to  show  that 
it  is  forbidden."  (People  v.  Draper,  15  N.  F.  543.)  There  is 
in  the  constitution  of  this  State  no  general  provision  in 
regard  to  eligibility  to  office,  and  no  express  restriction 
upon  the  legislature  touching  that  subject.  The  doctrine 
insisted  upon  that  the  legislature  has  no  power  to  place 
any  restriction  upon  eligibility  to  office  is  drawn  from  the 
guaranty  in  subdivision  1,  article  2  of  the  constitution,  of 
the  right  to  every  male  citizen,  possessing  certain  quali- 
fications, "  to  vote  for  all  officers  that  now  are  or  hereafter 
may  be  elective  by  the  people."  It  is  said  that  if  the 
legislature  may  deny  eligibility  to  one,  it  may  to  such 
others  as  it  may  choose,  and  so  restrict  the  right  of  suffrage 
in  respect  to  the  officers  elective  by  the  people,  that  such 
right  of  suffrage  will  be  unconstitutionally  limited.  | 

This,  it  will  be  seen,  is  no  restriction  upon  the  right  guar- 
antied, which  is  the  right  to  vote,  not  to  be  voted  for.  True, 
if  the  legislature  should  take  away  eligibility  from  all  per- 
sons for  whom  the  electors  could  vote,  that  would  be 
taking  away  his  right  to  vote  and  would  be  unconstitu- 
tional. But  it  by  no  means  follows  that  it  is  unconstitu- 
tional to  declare  a  single  class  of  persons  for  whom  he  could 
vote,  ineligible. 

The  right  which  the  constitution  guaranties  to  him  ia 

Vol.  LXin.  25 
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not  thereby  interfered  with.  He  may  still  vote  "for  all 
officers  elective  by  tbe  people." 

No  doubt  the  absence  of  any  restriction  upon  the  legis- 
lature,  leaves  tiiat  body  in  possession  of  great  power  for 
evil,  in  the  way  suggested  by  the  counsel.  Still,  as  the 
people  have  given  to  the  legislature  all  legislative  author- 
ity, without  excepting  the  power  to  declare  who  shall  be 
eligible  to  office,  it  is  not  a  function  of  the  courts  to  make 
the  exception.  In  the  language  of  Senator  Verplanck,  (20 
Wend.  382,)  adopted  by  Johnson,  J.,  in  Wynehamer  v.  !%« 
People  (3  Kern.  413,)  "It  is  only  in  express  constitutional 
provisions,  limiting  legislative  power  and  controlling  the 
temporary  will  of  the  majority  by  a  permanent  and  par- 
amount law,  settled  by  the  deliberate  will  of  the  nation, 
that  I  can  find  a  safe  and  solid  ground  for  the  authority 
of  courts  of  justice  to  declare  void  any  legislative  enact- 
ment." 

I  am  unable  to  see  how  the  act  of  the  legislature,  pro- 
viding that  no  supervisor  shall  be  elected  to  hold  the 
office  of  superintendent  of  the  poor,  is  unconstitutional. 

The  court,  at  special  term,  correctly  beld  that  the  de- 
fendant was  ineligible^  and  the  judgment  ousting  him 
from  the  office  was  right. 

The  next  question  is,  was  Furman  legally  elected  and 
entitled  to  the  office  ? 

This  was  decided  in  the  negative  by  the  court  below, 
on  the  ground  that  there  was  no  proof  that  the  electors 
who  voted  for  Clute  had  notice  of  his  ineligibility. 

There  is  no  douj^t  that  a  vote  given  for  an  ineligible 
candidate  is  to  be  counted,  and  not  deemed  thrown  away, 
if  the  voter  is  not  chargeable  with  notice  pf  the  ineligi- 
bility. 

Doubtless  the  voters  of  the  5th  ward,  of  which  the  de- 
fendant was  supervisor,  were  chargeable  with  such  notice. 
This  is  not  denied,  but  it  was  held  that,  in  order  to  give 
effect  to  the  vote  for  Furman,  as  being  the  majority,  and 
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sustain  bis  election,  it  was  necessary  that  all  who  voted 
for  Clute  should  be  chargeable  with  the  notice  that  none 
of  the  votes  given  for  Clute  could  be  thrown  out  unless 
all  were,  and  that  Furman,  therefore,  did  not  receive  a 
majority  of  the  votes  to  be  coumted,  and  the  result  was, 
that  as  Clute,  who  did  receive  the  majority,  was  ineligible, 
no  one  was  elected. 

In  this,  I  am  inclined  to  think,  the  court  erred. 

I  see  no  difficulty  in  separating  the- votes  ^ven  for  Clute 
in  the  5th  ward  from  those  given  for  him  in  the  rest  of 
the  county.  These  295  voters  in  the  5th  ward  had 
notice  of  his  ineligibility,  the  others  had  not  There  is  no 
difficulty,  in  practice  or  in  principle,  in  throwing  out  these 
295  votes,  while  the  others  are  retained  and  counted. 
The  voters  in  the  5th  ward  who  voted  for  Clute,  knowing 
his  incapacity  to  take  and  hold  the  office,  did  no  more 
than  if  they  had  voted  in  blank,  voted  for  no  one;  tha,t  is, 
had  not  voted  at  all ;  and  this  is  the  case  with  each  voter 
individually  who.  thus  voted.  That  others  voted  for 
Clqte,  supposing  him  eligible,  can  have  no  efiect  on  the 
vote  of  one  knowing  him  ineligible,  and  viee  versa.  In  The 
King  v.  Hawkins^  (10  East^  211,)  Hawkins  and  Spicer 
were  candidates  and  were  voted  for,  for  the  office  of  alder- 
man of  the  borough  of  Saltash.  After  two  votes  had  been 
given  for  each,  it  was  found,  and  publicly  proclaimed, 
that  Hawkins  was  ineligible  to  the  office.  After  notice 
thus  given  twenty  votes  were  given  for  Hawkins,  by  voters, 
all  but  two  or  three  of  whom  had  notice  of  his  ineligibil- 
ity, and  sixteen  for  Spicer;  and  it  was  held  that  all  the 
votes  given  for  Hawkins  after  sufeh  notice  to  the  voters 
who  gave  them,  were  thrown  away,  and  Spicer  was  held 
duly  elected.  Lord  Ellen  borough  said:  "The  general 
proposition  that  votes  given  for  a  candidate,  after  notice 
of  his  being  ineligible,  are  considered  the  same  as  if  the 
persons  had  not  voted  at  all,  is  supported  by  the  cases  of 
The  Queen  v.  Boecawen^  Easter,  13  Anne;  The  King  v. 
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Withers,  Ea$ter,  8  O.  2 ;  Taylor  v.  Mayor  of  Bothy  M.  15, 
G.2;  all  which  are  cited  in  Cowper^  537,  in  The  King  v. 
Monday. 

*'I8  there  any  solid  distinction  between  the  cases  I  have 
alluded  to,  as  establishing  the  general  proposition,  and 
the  present  case,  on  account  of  the  notice  of  the  disquali- 
fication of  Hawkins  having  been  given  after  two  persons 
had  voted?  We  think  there  is  not;  there  still  remained 
thirty-six  persons  to  vote,  of  whom  only  sixteen  voted  for 
Spicer  and  twenty  voted  for  Hawkins.  Although  we  are 
not  prepared  to  say  that  if  the  notice  had  been  given  in  a 
more  advanced  stage  of  the  poll,  it  would  have  made  any 
difference,  provided  the  number  of  votes  given  for  Haw- 
kins, without  notice  of  his  incapacity,  had  not  been  equal 
to  those  given  for  Spicer.  Spicer  having  been,  therefore, 
in  our  opinion,  duly  elected  into  the  office  of  alderman, 
and  having  been  sworn  in  hefore  two  aldermen  who  have, 
by  the  charter,  authority  to  administer  the  oath,  the  office 
was  legally  filled  up  and  enjoyed  by  him."  And  the 
judgment  in  this  case  was  afterwards  affirmed  in  the 
house  of  lords.     (2  Dotu,  124.) 

Other  cases  are  cited  by  the  plaintiff's  counsel,  holding 
the  same  doctrine  in  regard  to  the  propriety  of  throwing 
out  such  part  of  the  votes  as  are  affected  by  the  notice, 
and  retaining  such  as  are  not,  but  we  are  pointed  to  no 
case  which  denies  such  propriety. 

The  defendant's  counsel,  however,  argues  that,  inas- 
much as  the  statute,  under  which  the  defendant  is  inel- 
igible, does  not  declare  votes  cast  for  him  void,  they  are 
voidable,  and  therefore  a  judgment  declaring  him  inel- 
igible was  necessary  before  the  fact  could  be  deemed 
established,  and  that  hence  the  voters  were  not  bound  by 
the  n6tice  of  such  fact. 

The  authorities  do,  in  effect,  make  all  votes  cast  for  an 
ineligible  person,  with  notice  of  the  fact,  void,  when  they 
declare  them,  as  in  The  King  v.  Hawkiniy  (supra,)  wholly 
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inoperative  as  votes,  the  same  as  no  votes,  and  hold  that  to. 
produce  such  effect,  notice  only,  and  not  adjudication  of 
the  fact  is  necessary. 

If  the  295  votes  which  should  have  been  thrown  out 
are  not  counted,  a  majority  of  seventy-five  is  left  for  Fur- 
man,  and  he  was  elected,  and  should  have  had  judgment 
in  his  favor  to  that  effect. 

The  plaintiff  claims  that  the  judgment  is  also  erroneous 
in  not  giving  costs  to  the  plaintiff. 

By  section  304  of  the  Code,  it  is  provided  that  costs 
shall  be  allowed,  of  course,  to  the  plaintiff,  upon  a  recovery, 
^^In  the  actions  of  which  a  court  of  a  justice  of  the 
peace  has  no  jurisdiction,''  and  in  several  other  cases 
therein  mentioned,  not  bearing  upon  the  question  here. 

By  section  306  it  is  provided  that  '^  in  other  actions  costs 
may  be  allowed  or  not,  in  the  discretion  of  the  court" 

The  latter  provision  has  been  confined  to  equity  cases, 
of  which  the  case  at  bar  is  not  one.  {Staiger  v.  SchuUz, 
3  KeyeSy  614.) 

In  this  case  the  relief  sought  was  a  judgment  of  9uster 
against  the  defendant,  and  a  further  judgment  that  the 
relator,  Furman,  was  entitled  to  the  office. 

The  judgment  recovered  was  one  of  ouster  of  the  de- 
fendant merely,  and  as  to  the  further  relief  demanded,  it 
was  denied.  Still  the  plaintiff  recovered  a  judgment,  and 
as  the. action  was  not  one  cognizable  before  a  justice  of  the 
peace,  he  was,  by  virtue  of  section  304  of  the  Code,  enti- 
tled to  costs. 

The  judgment,  therefore,  in  so  far  as  it  adjudges  that 
said  defendant,  Harrison  Clute,  be  ousted  from  the  office 
of  superintendent  of  the  poor  of  the  county  of  Schenectady, 
mentioned  in  the  complaint,  in  this  action,  must  be 
affirmed. 

And,  in  so  far  as  it  adjudges,  that  the  said  plaintiff^ 
Henry  A.  Furman,  is  not  entitled,  by  virtue  of  the  election 
mentioned  in  the  complaint,  to  the  said  office  of  superin- 
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tendent  of  the  poor,  it  most  be  reversed,  and  judgment 
must  be  entered,  adjudging  that  the  said  plaintiff,  Furman, 
is  entitled,  by  virtue  of  the  said  election,  to  the  said  office, 
and  that  the  plaintiff  recover,  against  the  defendant,  the 
costs  of  the  action  and  costs  of  the  appeal. 

[Thxbd  Dbpabtxsht,  Obhebal  Tbrx,  at  Binghamton,  September  8, 1872. 
P.  PUUr^  Pitrk$r  and  DawMf,  Justices.] 


-♦♦-^ 


The  Pbople,  ex  ret  Mark  M.  Pomeroy,  ««.  Andrew  H. 
Green  and  others,  constituting  the  board  of  apportion- 
ment and  audit. 

The  act  of  1872  {eh,  875,  (  2)  requires  the  ^comptroller  of  the  diy  of  New 
York,  "  to  allow  and  pay  the  bills  of  the  several  proprietors  of  the  news- 
papers in  said  city  and  county  for  all  dty  and  county  advertising  actually 
doM  prior  to  January  1, 1872."  Rdd  that  it  was  not  the  effect  of  this  pro- 
vision to  legalize  all  previously  illegal  demands,  and  to  require  the  payment 
of  the  bills  of  mere  volunteers,  the  same  as  those  of  persons  publishing 
under  legal  authority  j  and  there  wsis  nothing  in  the  act  demanding  such  an 
interpretation. 

That  the  object  of  the  statute,  so  far  as  the  newspapers  were  concerned,  evi- 
dently was  to  provide  an  appropriate  procedure,  with  an  adequate  fund,  for 
the  speedy  liquidation  and  payment  of  all  strictly  legal  obligations,  and  also 
of  all  just  and  honest  claims  of  an  equitable,  if  not  of  a  technical  legal 
character. 

That  there  was  the  fullest  intention  of  providing  for  publishers  who  had  acted 
under  legal  authority,  or  at  least  in  good  faith  under  color  of  such  authority, 
but  none  of  presenting  any  part  of  the  public  funds  to  those  who  had  acted 
in  violation  of  law,  and  without  a  shadow  of  authority. 

Rddf  alaOf  that  as  to  claims  for  services  done  apparentV  without  any  contract 
express  or  implied,  and  without  any  legal  authority,  or  even  official  request, 
the  allowance  of  such  claims  would  be  pure  gratuity,  and  the  court  would 
not,  by  tnamiamui — a  writ  which  only  issues  in  cases  of  unquestionable  legal 
right— direct  the  board  of  apportionment  and  audit  even  to  consider  them. 

But  that  where  services  were  performed  under  color  of  legal  authority,  and 
were  beneficial  to  the  city,  and  necessary,  they  came  within  the  provisions 
of  the  act  of  1872 ;  and  that  a  mandamus  would  be  issued,  directing  such 
board  to  audit  and  allow  the  bills  for  such  services. 
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THIS  was  a  motion  for  a  writ  of  peremptory  maDdamas 
to  compel  the  board  of  apportionment  and  aiidit  to 
convene  and  proceed  to  audit  and  allow  the  bills  of  the 
relator,  for  publishing  and  advertising  notices,  &c.,  for  the 
corporation  of  the  city  of  New  York,  in  certain  newspa- 
pers known  as  The  New  York  Democrat,  and  Pomeroy's 
Democrat.  The  bills  of  the  relator  were  duly  presented 
for  payment,  to  the  board,  but  the  board  neglected,  for 
several  months,  to  audit  and  allow  the  same. 

Oeorge  Norris  and  Abraham  B,  Lawrence^  for  the  relator. 

John  H.  Strahan  and  Edward  Piereponty  for  the  board  of 
apportionment  and  audit. 

Richard  0*  Qormarij  for  the  mayor,  aldermen,  &c. 

Barrett,'  J.  The  question  presented  for  the  considera- 
tion of  the  court  is,  whether  the  relator  has  any  legal 
claim  against  the  city  and  county  of  New  York,  which  it 
is  the  duty  of  the  board  of  audit  to  investigate  and  settle. 
The  solution  of  this  question  depends  upon  the  construc- 
tion given  to  the  second  section  of  chapter  375  of  the  laws 
of  1872.  The  comptroller  is  thereby  required  "  to  allow 
and  pay  the  bills  of  the  several  proprietors  of  the  news- 
papers in  said  city  and  county,  for  all  city  and  county  ad- 
vertising actually  done  prior  to  January  1,  1872." 

It  is  claimed  that  the  efiect  of  the  words  italicised  is  to 
legalize  all  previously  illegal  demands,  and  to  require  the 
payment  of  the  bills  of  mere  volunteers  the  same  as  of 
those  publishing  under  legal  authority.  It  would  require 
the  most  direct  and  unmistakable  language — ^language 
susceptible  of  no  other  or  fairer  meaning — to  justify  the 
court  in  imputing  a  legislative  intention  to  perpetrate 
such  wrong  upon  our  people.  There  is  nothing  in  the 
act  demanding  such  an  interpretation.     Its  object,  so  far 
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as  the  newspapera  are  concerned,  evidently  was  to  provide 
an  appropriate  procedure,  with  an  adequate  fnnd  for  the 
speedy  liquidation  and  payment  of  all  strictly  legal  obli- 
gations, and  also  of  all  just  and  honest  claims  of  an  equi«- 
table,  if  not  of  a  technically  legal  character.  There  is  the 
fullest  intention  of  providing  for  publishers  who  had  acted 
under  legal  authority,  or,  at  least,  in  good  faith  under 
color  of  such  authority,  but  none  of  presenting  any  pai't 
of  the  public  funds  to  those  who  had  acted  in  palpable 
violation  of  law,  and  without  a  shadow  of  authority. 
There  are  other  provisions  in  the  act  favoring  this  con- 
struction, such  as  the  distinct  reference  to  the  authority 
of  the  board  of  canvassers  in  connection  with  the  publica- 
tion of  the  official  canvass,  and  also  the  direction  not  to 
'^  audit  or  allow  any  claim  at  a  greater  rate  or  amount  than 
that  fixed  by  law,  or  by  a  contract  under  which  any  ser- 
vices were  rendered  or  materials  furnished." 

So,  too,  as  to  the  mode  of  procedure.  The  bills  are  to 
be  read  aloud  at  the  time  of  presentation,  entered  by  the 
clerk  of  the  board  in  a  suitable  book  or  journal,  and  laid 
on  the  table  for  five  days  thereafter  for  objections.    • 

'^  AH  objections"  made  within  the  five  days  are  to  be 
duly  considered  by  the  board.  The  words  '^  all  objections  " 
are  surely  broad  enough  to  cover  the  major  as  well  as  the 
minor,  the  legality  as  well  as  extent  of  the  claim.  It  is 
also  urged  that  the  general  laws  of  the  State  in  force  at 
the  time  of  the  passage  of  the  act  afforded  adequate  reme- 
dies for  the  enforcement  of  all  legal  claims,  and  that  there* 
fore  the  provisions  in  question  are  supererogatory  under 
any  other  than  the  extreme  construction  contended  for. 
This  view,  however,  overlooks  the  fact  that  even  for  those 
whose  claims  are  of  undoubted  validity,  a  special  fund  is 
provided,  with  a  procedure  which  contemplates  payment 
within  thirty  days  from  the  passage  of  the  act  It  also 
overlooks  the  equitable  spirit  which  pervades  the  act  nnd 
which  authorizes  the  board  to  consider  the  claims  of  those 
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i^hO)  with  but  doubtfal  legal  right,  are  yet  entitled,  hay** 
ing  acted  in  good  faith,  under  color  of  legal  authority,  to 
equitable  consideration.  Take,  for  instance,  the  provision 
respecting  the  publication  of  the  official  canvasses.  Here 
all  publications  actually  made  under  the  authority  of  the 
board  of  canvassers  are  legalized  and  payment  required. 

Whether  the  board  of  canvassers  directed  such  publica- 
tions without  any  legal  authority,  or  having  a  limited 
authority  exceeded  their  powers,  with  respect  to  the  num^ 
ber  of  the  newspapers,  or  the  extent  of  such  publications, 
the  innocent  proprietor  who  published  bonafide^  relying  on 
such  authority,  is  protected.  It  will  thus  be  seen  that 
the  act  in  question  was  a  necessary  and  just  supple- 
ment  to  existing  laws,  and  that  the  construction  which 
the  court  puts  upon  it  is  in  harmony  with  its  purpose 
and  spirit  It  remains  but  to  apply  these  views  to  the  case 
of  the  relator. 

A  large  part  of  the  publications  for  which  he  claims,  viz., 
those  specified  in  sections  C.  D.  E.  and  F.,  annexed  to  his 
affidavit,  were  made  apparently  without  any  contract,  ex- 
press t>r  implied,  and  without  any  legal  authority  or  even 
official  request.  The  allowance  of  such  claims  would  be 
pure  gratuity,  and  the  court  will  not,  by  mandamus^—a 
writ  which  only  issues  in  cases  of  unquestionable  legal 
right-^direct  the  board  even  to  consider  them.  A  part 
of  the  relator's  services,  however,  (viz.,  those  specified  in 
schedules  A  and  B  appended  to  his  affidavit,)  was  per- 
formed under  color  of  legal  authority ;  on  the  1st  of  De* 
cember,  1868,  his  newspaper  was  selected  by  the  mayor 
and  comptroller,  under  chapter  853  of  the  laws  of  that 
year,  as  one  of  the  journals  wherein  the  proceedings  of  the 
common  council,  and  the  notices  of  its  committees,  should 
be  published.  In  1869  there  was  no  legislation  on  the 
subject.  In  1870  the  mayor  and  comptroller  were  author- 
ized to  designate  seven  daily  and  six  weekly  newspapers 
for  such  advertising  purposes,  and  it  was  declared  to  be 
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unlawfal  to  pay  any  money  for  advertising  thereafter  made 
or  incnrred,  of  any  description,  for  or  on  account  of  the 
corporation,  except  to  such  newspapers.  (Laws  of  1870, 
eh.  383.)  No  designations  were  made  under  this  act,  and 
the  power  thereby  conferred  remained  unexecuted.  In 
1871  the  mayor  and  comptroller  were  authorized  to  desig- 
nate from  time  to  time  nine  morning  or  evening  daily,  and 
nine  weekly  newspapers,  to  publish  such  digest  of  the  pro- 
ceedings of  the  common  council  as  might  be  prepared  and 
authorized,  under  the  direction  of  these  two  officials. 
{Laws  of  1871,  eh.  574)  All  the  newspapers  authorized 
by  this  act  were  duly  designated,  but  none  of  the  relator's 
journals  were  selected.  The  advertising  specified  in 
schedules  A  and  B  was  done  in  1870,  after  the  passage  of 
chapter  383  of  the  laws  of  that  year,  and  solely  under  the 
authority  of  the  designation  of  December  1,  1868.  If  the 
work  had  been  done  after  the  designation  of  the  nine 
daily  and  nine  weekly  newspapers  under  the  act  of  1871, 
it  would  have  been  plainly  illegal,  and  the  court  could  not 
have  treated  it  as  within  even  the  broad  language  and 
equitable  spirit  of  the  act  of  1872.  But  it  was  all  done  in 
1870,  without  any  notice,  express  or  implied,  x>t  the  revo- 
cation of  the  original  appointment,  and  it  may  well  be,  in 
view  of  the  failure  to  designate  afresh,  the  absence  of  any 
revocation.  Or  other  notice  of  the  necessity  which  existed 
for  some  corporation  advertising,  that  the  proprietors  of 
the  four  daily  and  three  weekly  newspapers,  which  had 
been  designated  under  the  act  of  1868,  thus  deemed  their 
appointqpents  to  have  been  continued  under  the  act  of 
1870.  At  all  events,  that  part  of  the  work  »was  beneficial 
and  necessary  so  long  as  the  power  remained  unexecuted, 
and  was  done  under  color  of  legal  authority ;  and  if  the 
above  views  are  correct,  it  comes  within  the  provisions  of 
the  act  of  1872,  and  is  thereby  directed  to  be  'audited, 
allowed  and  paid. 
A  mandamus  must  therefore  issue,  requiring  the  board 
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to  audit  the  claims  embraced  in  the  said  schedules  A 
and  B.  It  will  then  be  for  the  board  to  investigate  the 
details,  and  satisfy  itself  that  the  advertisements  were 
actually  inserted  and  published  as  charged,  and  to  audit 
such  items  as  in  this  view  of  their  legality  may  be  found 
to  be  just,  but  at  no  greater  rate  or  amount  than  fixed  by 
law;  or  by  a  contract  under  which  such  services  were 
rendered.  And  if  there  be  no  express  contract,  then  the 
board  should  audit  upon  the  basis  of  the  quantum  meruit^ 
viz.,  of  an  implied  contract  to  pay  what  the  services  are 
reasonably  worth.  This  is  a  matter  within  the  discretion 
of  the  board,  and  the  mandamus  will  only  direct  the  prin- 
ciple upon  which  it  should  act,  without  interfering  with 
the  fullest  exercise  of  this  discretion.  In  allother  respects 
the  motion  is  denied.  Let  the  order  be  settled  upon  one 
day's  notice. 

[Nbw  Yobk  Special  Tbbm,  June  8,  1872.    Barrett^  Jnstice. 


Helbk  Bbttinger  t)<.  JoHK  W.  Bridenbecker. 

• 

No  valid  trust  can  be  founded  upon  an  interest  derived  ftom  an  illegal  con- 
tract, or  established  in  contravention  of  the  general  policy  of  the  law. 

On  the*l8t  of  February,  1862,  the  defendant  executed  an  agreement  in 
writing,  under  seal,  by  which  he  acknowledged  the  receipt  of  $460,  from 
D.,  to  be  held  by  him  as  trustee,  for  the  period,  in  the  manner  and  upon  the 
conditions  and  trusts  therein  mentioned,  or  until  the  trust  was  revoked. 
By  this  agreement,  the  defendant  promised  to  invest  the  money,  and  pay  the 
interest  to  the  plaintiff  annually,  and  that  on  the  16th  day  of  July,  1864, 
the  said  sum  of  money  should  be  paid  to  the  plaintiff  as  her  own  property  ; 
prwndtd  that  before  that  time  no^  proceedings  should  be  instituted  against  D. 
on  account  of  any  alleged  ii^ury  to  the  person  or  character  of  the  plaintiff, 
either  civil  or  erimwaij  or  in  her  own  behalf,  or  in  behalf  of  the  petpie  ;  and 
that  the  plaintiff  should  execute  a  release  of  all  demands.  It  was  proved 
that  on  the  2d  of  January,  1862,  D.  was  arrested  and  held  to  bail  upon  a 
warrant,  charging  hhn  with  the  criminal  offense  of  having  assisted  in  pro- 
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caring  an  abortion  of  a  quick  child,  upon  the  person  of  the  plaintiff,  on  the 
6th  of  July,  1861.  It  was  claimed  that  the  consideration  of  the  agreement 
in  question  was  that  such  criminal  proscution  should  be  abandoned,  until  after 
the  statute  of  limitations  had  attached. 

Hdd,  1.  That  this  agreement  being  for  the  suppressioa  of  criminal  proceedinga 
which  had  been  instituted  against  D.,  tended  to  obstruct  and  Interfere  with 
the  administration  of  public  justice  and  of  the  laws,  and  was  utterly  void. 

2.  That  the  plaintiff  could  not  be  permitted  to  prove,  in  opposition  to  the  ex- 
press stipulation  of  the  agreement,  that  it  was  not  a  part  of  the  understand- 
ing that  the  criminal  proceedings  should  be  abandoned. 

8.  That  the  claim  that  the  contract  had  been  executed  could  not  be  supported ; 
the  action  being  brought  to  enforce  it,  and  for  that  reason  the  court  could 
not  aid  the  plaintiff;  although  it  would  not  by  any  means  assist  the  defend- 
ant, should  its  aid  become  necessary  to  enable  him  either  to  execute,  or  to 
defeat,  the  trust    Mullin,  J.,  dissented. 

THIS  is  an  action  upon  an  agreement,  made  upon  a  settle- 
ment between  the  plaintift'  and  one  Daniel  F.  Dygert, 
by  the  defendant,  to  pay  to  the  plaintiff  $450,  which  sued 
was  placed  by  Dygei*t  in  the  hands  of  the  defendant,  as 
a  trustee,  for  the  use  of  the  plaintiff. 

The  defense  was,  that  the  money  sought  to  be  recovered 
was  placed  in  the  defendant's  hands  upon  an  illegal  agree- 
ment, to  suppress  a  criminal  prosecution  against  Dygert 
for  procuring  an  abortion  of  a  quick  child,  upon  the  per- 
son of  the  plain tifti  That  Dygert  had  been  arrested,  and 
just  before  court  this  money  was  placed  in  the  defend- 
ant's hands  to  indtice  the  plaintiff  not  to  appear  before 
the  grand  jury,  or  prosecute  Dygert  for  the  crime. 

The  issue  came  on  to  be  tried  at  the  Herkimer  circuit, 
in  December,  1864.  The  plaintiff  put  in  evidence  a  writ- 
ten agreement,  dated  February  1,  1862,  made  by  the  de- 
fendant, under  his  hand  and  eeal,  in  these  words : 
.  "  This  is  to  certify  that  I,  John  W.  Bridenbecker,  have 
received  of  Daniel  F.  Dygert,  the  sum  of  four  hundred 
and  fifty  dollars,  in  money,  to  be  held  by  me  as  trustee, 
for  the  length  of  time,  in  the  manner  and  under  the  con- 
ditions hereinafter  set  forth,  to  wit : 

FirH,  The  said  sum  is  to  be  invested  by  me,  according 
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to  my  own  jadgraent,  so  as  to  yield  the  best  return  in 
legal  interest  or  profit,  and  the  said  interest  or  profit  is  to 
be  paid  by  me  to  Miss  Helen  Bettinger,  her  guardian  or 
heirs,  executors  or  administrators,  or  upon  her  order  an- 
nually, so  long  as  the  said  sum  remains  in  my  hands,  and 
BO  long  as  this  trust  remains  unrevoked. 

Second.  On  the  15th  day  of  July,  1864,  the  said  sum  of 
money  is  to  be  paid  to  the  said  Helen  Bettinger,  her  heirs, 
executors  and  administrators,  as  her  own  property,  to  hold 
and  to  use  in  her  own  or  their  own  right;  provided,  that 
before  the  said  15th  day  of  July,  1864,  no  prosecution 
uhall  in  any  manner  or  form  be  instituted  against  the  said 
Daniel  F.  Dygert,  on  account  of  any  alleged  injury  to  the 
person  or  character  of  the  said  Helen  Bettinger,  either 
civil  or  criminal,  or  in  her  own  behalf,  or  in  behalf  of  the 
people  of  the  State  of  New  York.  And  provided  also, 
that  the  said  Helen  Bettinger  shall,  at  that  time,  and  before 
receiving  said  sum  of  money,  make,  execute  and  deliver 
unto  the  said  Bridenbecker  for  Daniel  F.  Dygert,  a  good 
and  sufficient  release  of  all  demands,  actions  or  causes  of 
action  whatsoever,  existing  in  her  favor,  and  against  the 
said  Daniel  F.  Dygert,  at  the  date  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  seal, 
this  the  Ist  day  of  February,  1862."  (Signed  by  the  de- 
fendant.) 

The  defendant  proved  that  Dygert  was  arrested  January 
2,  1862,  on  a  justice's  warrant,  issued  on  the  complaint  of 
the  plaintiff,  for  procuring  an  abortion  of  a  quick  child, 
on  the  plaintiff,  at  Ilion,  Herkimer  county,  July  5,  1861 ; 
that  Dygert  was  bailed  by  the  county  judge  on  the  same 
day,  and  discharged.  The  defendant  also  proved  the  ex- 
ecution of  a  paper  by  him,  at  the  same  time  the  paper 
firstly  introduced  by  the  plaintiff  was  executed,  which  was 
a  counterpart  and  an  exact  copy,  except  that  it  provided 
that  in  case  any  action,  either  civil  or  criminal,  for  the 
cause  aforesaid,   should  be  commenced  before  July  15, 
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1864,  either  by  the  people  of  the  State  of  New  York  or 
the  plaintiff,  then  the  defendant  should  repay  the  $450  to 
Dygert.  To  this  paper  as  evidence,  the  counsel  of  the 
plaintiff  objected  as  incompetent  and  immaterial.  Objec- 
tion overruled. 

The  plaintiff  offered  to  show  that  the  money  was  not 
paid  by  Dygert  under  any  agreement  to  compound,  settle 
or  compromise  any  crime  or  felony,  bat  in  settlement  of 
the  plaintiff's  claim  against  Dygert  for  her  private  dam- 
ages for  breach  of  promise  of  marriage  and  seduction. 
The  defendant  objected  to  this  evidence,  and  the  objection 
was  sustained. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that 
the  agreement  was  illegal  and  insufficient ;  that  the  money 
sought  to  be  recovered  was  placed  in  the  hands  of  the  de- 
fendant upon  an  ille^l  and  corrupt  agreement,  and  that 
the  plaintiff  showed  no  right  to  recover,  except  through 
an  agreement  and  transaction,  which  embraced  an  unlawful 
obstruction  of  a  criminal  prosecution. 

The  court  sustained  the  motion,  nonsuited  the  plaintiff, 
and  ordered  the  motion  for  a  new  trial,  upon  a  case  and 
exceptions,  to  be  heard  in  the  first  instance  at  the  general 
term,  and  that  judgment  be  stayed  until  the  decision  of 
such  motion. 

E.  EarUy  for  the  plaintiff 

I.  The  equities  in  this  case  are  strongly  in  favor  of  the 
plaintiff,  and  she  should  succeed,  unless  the  strict  rules  of 
law  require  that  she  should  be  defeated. 

II.  It  is  not  a  necessary  inference  from  the  paper  intro- 
duced in  evidence  by  the  plaintiff  that  the  money  therein 
mentioned  was  paid  to  compound  a  felony.  1.  The  paper 
shows  that  the  consideration  upon  which  the  money  was 
paid  was  a  cause  of  action  in  favor  of  the  plaintiff,  which 
she  was  required  to  release  before  she  could  get  the  money. 
The  proof  also  shows  this.     2.    The  paper  contains  no 
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agreement  that  any  one  shall  forbear  any  criminal  prose- 
cution, but  furnishes  evidence  that  there  was  no  such  agree- 
ment. 3.  At  most,  it  can  only  be  claimed  that  the  money 
confessedly  due  the  ^laintifi'  should  be  paid  only  upon 
condition^  that  no  one  did  prosecute  Dygert  criminally  for 
a  crime  against  the  person  of  the  plaintiff.  In  which  case, 
if  any  part  was  illegal,  it  was  the  condition  only,  still  leav- 
ing the  money  in  the  hands  of  the  defendant  paid  to  him, 
npon  a  good  consideration,  for  the  plaintiff.  4.  The  par- 
ties had  the  right  to  impose  any  condition  as  a  prerequisite 
to  the  receipt  of  the  money  by  the  plaintiff ;  and  so  lorig 
as  the  plaintiff  did  not  agree  to  anything  corrupt  or  ille- 
gal, her  ultimate  right  to  the  money  would  not  be  affected, 
and  she  could  demand  it  whenever  the  condition  was  ful- 
filled. 5.  The  agreement  between  the  plaintiff  and  Dy- 
gert, if  any,  was  not  in  writing,  and  there  was  no  evidence 
that  that  was  corrupt.  6.  The  rule  is  well  settled  that  any 
reasonable  construction  is  to  be  adopted  to  prevent  a  con- 
tract from  failing  by  reason  of  illegality.  {Howden  v.  Simjh 
son,  10  Ad.  ^  JEL  793.  S.  CI,  37  JEng.  Com.  L.  249.  Pollack 
v.  Gregory,  9  Bostv,   116,  133.) 

III.  There  should  have  been  proof  that  a  crime  had  ac- 
tually been  committed  by  Dygert.  {The  Steuben  County 
Bank  v.  Matthewhon,  5  HUl,  249.)  1.  The  condition  in  the 
paper  had  reference  to  some  future  prosecution,  and  not 
necessarily  for  the  crime  for  which ^he  had  been  arrested 
and  which  is  alleged  in  the  answer.  2.  The  prosecution 
mentioned  in  the  paper  was  for  an  injury  to  the  person  or 
character  of  the  plaintiff,  and  not  necessarily  for  the  crime 
which  is  alleged  in  the  answer,  and  for  which  he  had  be- 
fore been  arrested;  which  was  not  an  injury  to  her  person, 
but  to  the  quick  child.  (3  R,  S.  940,  975,  5th  ed.)  3.  The 
precise  illegality  relied  upon  as  a  defense  must  be  alleged 
in  the  answer,  and  ^proved  as  alleged.  {Dingledein  v.  The 
Third  Avenue  R,  R.  Co.,  9  Boaw.  79.) 

IV.  There  is  no  proof  whatever  that  either  the  plaintiff 
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or  the  defendant  was  a  party  to  any  corrupt  agreement. 

1.  The  plaintiff,  so  far  as  the  proof  shows,  signed  no  instru- 
ment and  made  no  agreement  She  employed  an  attor- 
ney to  prosecute  Dygert  for  a  good  cause  of  action,  and 
the  money  was  to  be  paid  to  her  upon  a  good  considera- 
tion.    She  herself  has  done  nothing  to  defeat  her  recovery. 

2.  There  is  no  proof  that  the  defendant  was  a  party  to  any 
illegal  or  corrupt  agreement.  The  money  was  deposited 
with  him  upon  a  good  consideration  passing  from  the 
plaintiff,  and  for  her  benefit.  He  agreed  to  nothing  except 
to  hold  and  invest  it,  and  pay  it  over  upon  a  certain  con- 
dition imposed  by  Dygert,  and  he  agreed  to  nothing  else. 
It  is  not  even  shown  that  the  defendant  knew  that  the 
alleged  crime,  or  any  crime,  had  been  committed,  or 
that  Dygert  had  ever  been  arrested.  3.  There  is  no  legal 
proof  even  that  the  plaintiff  had  ever  charged  Dygert  with 
the  commission  of  any  crime,  or  that  she  had  anything 
whatever  to  do  with  the  arrest  4.  Even  if  the  condition 
imposed  by  Dygert  was  illegal  and  corrupt,  that  might  be 
void  and  no  one  be  bound  to  observe  it,  and  yet  leave  the 
money  in  the  hands  of  the  defendant  for  the  plaintiff. 
{Arhwright  v.  CantreU,  7Ad.<t  HI  565.  NicholU  v.  Strettmy 
10  Q.  B.  346.) 

y.  The  plaintiff  was  a  minor,  and  hftd  confessedly  a 
good  cause  of  action  against  Dygert,  and  she  could  not 
waive  it  or  taint  it  by  fliny  agreement  upon  her  part  such 
as  is  alleged. 

VI.  The  papers  introduced  in  evidence  did  not  therefore 
furnish  such  conclusive  evidence  that  the  money  was  paid 
upon  the  illegal  and  corrupt  agreement  alleged  in  the  an- 
swer, as  to  preclude  the  oral  evidence  offered. 

YIL  It  is  only  executory  agreements,  to  compound 
crimes,  &c.,  that  are  held  void.  (NellU  v.  Olarky  4  ESly 
424.  Mo%€ley  v.  Moneley^  15  N.  T,  334.  DaimotUh  v.  Ben^ 
nettj  15  Barb.  541.  Gomyn  on  Con,  58,  59.)  Such  agree- 
ments the  courts  will  not  aid  either  party  to  enforce.    But 
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when  the  agreements  have  been  executed,  the  courts  will 
relieve  neither  party,  but  will  leave  them  where  they  find 
them. 

VIIL  Here  the  corrupt  agreement,  if  any,  was  fully  ex- 
ecuted. 1.  Everything  was  done  by  the  plaintiff  and  by 
Dygert  which  was  to  be  done  to  carry  it  fully  into  effect. 
He  had  deposited  th«  money  for  her,  and  she  had  forborne 
to  prosecute '  him.  2.  The  condition  upon  which  the 
money  was  to  be  fully  paid  had  happened/  and  by  the 
very  terms  of  the  agreement,  Dygert  had  no  further  claim 
to,  or  control  of,  the  money.  3.  The  agreement  having 
been  thus  fully  executed  so  far  as  the  plaintiff  and  Dygert 
were  concerned,  the  defendant  held  the  money  merely  as 
the  agent  of  the  plaintiff.  4.  The  agreement  having  been 
thus  fully  executed,  and  Bridenbecker  having  no  interest 
in  or  claim  to  the  money,  what  right  has  he  now  to  hold 
it,  or  claim  it,  or  interpose  this  defense  ? 

IX.  But  if  the  defendant  should  succeed  in  this  defense, 
what  will  become  of  the  money?  1.  Dygert  could  not 
recover  it  of  him ;.  and  if  the  plaintiff  cannot  recover  it, 
he  will  hold  it  without  having  any  claim  to  it  and  without 
having  parted  without  any  consideration.  2.  Suppose,  in- 
stead of  being  deposited  with  the  defendant,  it  had  been 
deposited  in  a  bank  to  be  checked  out  by  the  plaintiff  sub- 
ject to  the  same  conditions,  could  the  bank  have  refused 
payment  and  hold  and  claim  the  money  against  her  ? 

X.  In  order  to  recover  this  money,  the  plaintiff  sues  her 
agent.  She  does  not  sue  Dygert,  nor  does  she  sue  upon, 
or  seek  to  recover  through,  the  alleged  corrupt  agreement 
with  him.  And  she  does  not  necessarily  sue  upon  the 
paper  given  by  the  defendant,  although  she  may  use  that 
paper  as  evidence.  But  she  may  sue  for  the  money  in  the 
hands  of  the  defendant,  to  which  her  title  is  complete. 
1.  Here  the  plaintiff  requires  no  aid  from  the  alleged  ille- 
gal transaction  to  establish  her  case,  and  that  is  the  test 
whether  a  demand  connected  with  an  illegal  transaction  is 
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capable  of  being  enforced  at  law.  (Chit,  on  Cont,  Sth  Am. 
ed.  657.  Gray  v.  Hook,  4  Com9t  449.  Rone  v.  Truax^  21 
Barb.  361.  Buck  v.  Alhee,  26  R  184.  PoUak  v.  Gregory, 
9  Bo8w.  116,  128.)  2.  The  case  of  Porter  v.  Havens,  (37 
J?ari.  343,)  which  was  cited  at  the  circuit  for  the  defense, 
is  not  analogous.  There  the  corrupt  agreement  between 
the  parties  was  fully  proved.  The  aait  was  between  the 
parties  to  that  agreement,  to  reap  its  fruits.  '  But  suppose 
the  money  had  been  placed  in  the  hands  of  Tracy  instead 
of  the  notes,  as  a  mere  depository,  and,  after  the  corrupt 
agreement  had  been  fully  carried  into  effect  by  all  the 
parties  to  it,  he  had  refused  to  pay  over  the  money,  could 
he  have  retained  the  money? 

XL  The  instrument  and  warrant  introduced  in  evidence, 
considered  in  connection  with  the  evidence  of  Wendell 
and  the  circumstances  surrounding  the  transaction,  did 
not  furnish  a  case  so  clearly  against  the  plaintiff  as  to  leave 
no  question  for  the  jury.  Hence  the  court  erred  in  nonsuit- 
ing the  plaintiff  and  refusing  to  leave  the  facts  to  the  jury. 

C,  A.  Moon,  for  the  defendant. 

I.  The  counterpart,  or  paper  proved  by  the  witness 
Richardson,  was  properly  received.  It  was  a  part  of  the 
arrangement,  and  served  to  characterize  the  transaction. 

IL  The  oral  evidence,  offered,  to  show  that  the  money 
was  not  paid  to  compound,  settle  or  compromise  any 
crime,  but  that  the  same  was  paid  in  settlement  of  the 
plaintiff's  claim  for  private  damages  for  breach  of  promise 
of  marriage,  was  properly  excluded.  1.  It  was  an  offer 
substantially,  to  contradict  the  written  agreement  already 
introduced  in  evidence  by  the  plaintiff,  (a.)  One  of  the 
stipulations  of  that  agreement  was,  that  the  plaintiff  should 
not  in  any  manner  or  form,  institute  any  civil  or  criminal 
prosecution  against  Dygert,  either  in  her  own  behalf,  or 
in  behalf  of  the  people  of  the  State  of  New  York,  (6.)  It 
was  proposed  to  show  that  a  claim  for  breach  of  promise 
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of  marriage  and  seduction  was  settled,  while  the  written 
agreement  refers  to  an  injury  to  the  person  or  character 
of  the  plaintiff.  2.  The  written  agreement  implied  that 
the  plaintiff  should  abstain  from  or  drop  criminal  pros- 
ecutions. This  being  the  plain  meaning  of  the  contract 
upon  its  face,  it  was  not  open  to  explanation  by  parol. 
{Porter  v.  EavenSy  37  Barb.  343.) 

III.  The  motion  for  a  nonsuit  was  properly  granted. 
The  agreement  upon  which  the  action  is  brought  is  illegal 
It  was  made  to  suppress  a  criminal  prosecution  or  com- 
pound a  felony.  1.  Dygert  was  recognized  to  appear  at 
the  next  court,  which  sat  February  3,  1862 ;  the  agree- 
ment was  made  February  1,  1862.  The  defendant  was  to 
pay  the  $450  to  the  plaintiff,  if  no  civil  or  criminal  pros- 
ecution was  instituted,  and  repay  the  same  to  Dygert,  if 
any  civil  or  criminal  action  was  commenced  before  July 
15,  1864,  which  was  five  days  after  the  crime  could  be 
prosecuted  by  the  statutes  of  limitation.  8uch  a  contract 
is  clearly  illegal.  {Porter  v.  Havens^  supra.)  2.  It  is  made 
an  offense,  by  statute,  to  compound  a  felony,  or  to  abstain 
from  any  prosecution  therefor.  (3  B.  S,  969,  5th  ed.) 
3.  An  agreement  to  put  an  end  to  a  prosecution  for  a  mis- 
demeanor, without  leave  of  the  court,  is  illegal.  (2  Arch- 
bald's  Or.  Pr.  and  PI.  1066,  7th  ed. ;  citing  Jones  v.  Bice^ 
18  Pick.  440 ;  Barb.  Crim.  Law,  216.)  4.  '« The  offense 
of  compounding  a  crime,  created  by  statute,  is  undoubt- 
edly confined  to  the  party  receiving  the  money  or  prop- 
erty, and  does  not  extend  to  the  party  paying  it." 
{Daimovih  v.  Bennett^  15  Barb.  542.)  ^'  The  bargain  and 
acceptance  constitutes  the  crime."  (2  Arch.  Cr.  Pr.  and 
PI.  1065.)  5.  The  plaintiff  was,  therefore,  the  only  per- 
son guilty  of  a  violation  of  the  statute.  8he,  being  the 
guilty  party,  cannot  enforce  this  contract.  (Base  v.  Truax^ 
21  Barb.  361.  MoseUy  v.  Moseley,  15  N.  T.  334-336.  NeUis 
V.  Clark,  4  Hill,  424.  2  Phil  Ev.  684,  Edw.  ed.y  and  eases 
there  cited.) 
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lY.  It  is  clear,  from  the  anthorities,  thut  this  contract 
coald  not  be  enforced  against  Dygert.  Neither  can  it  be 
enforced  against  the  defendant.  1.  It  was  an  illegal  trust. 
*'  But  no  valid  trust  can  be  founded  on  an  interest  derived 
from  an  illegal  contract,  or  established  in  contravention 
of  the  general  policy  of  the  law."  (Hill  an  TnuteeSy  70. 
Id,  245.)  2.  *'  Neither  a  prior  debt,  or  any  other  good 
consideration,  will  support  a  new  contract  which  is,  in 
itself,  contrary  to  the  provisions  of  the  law."  (Leavitt  v. 
Palmer,  3  N,  Y.  19,  36,  37.  Chitty  on  Cont.  688,  mar,  pag. 
586,  9th  Am,  ed.j  and  cases  there  citedy  n.  1.)  3.  Even  if 
the  plaintiff  had  a  cause  of  action  against  Dygert  for  dam- 
ages, yet,  as  this  was  all  one  transaction  between  the 
plaintiff,  Dygert  and  the  defendant,  part  of  the  consider- 
ation on  the  face  of  the  contract  being  illegal,  the  whole 
agreement  is  void.  The  contract  was  entire.  {EiU  an 
Trustees,  70,  n.  2,  and  cases  cited.  Gray  v.  Hook,  4  N.  Y. 
449,  459.  Decker  v.  Morton,  5  N.  Y,  Sur.  B.  477.  Burt  v. 
Place,  6  Cowen,  431.  Bose  v.  Truax,  supra.  Bell  v.  Leg- 
gett,  7  N,  Y,  176.  Barton  v.  The  Port  Jackson  Plank  Boad 
Co,,  17  Barb,  397.  Comyn  on  Cont  25.)  4.  Any  contract 
or  security,  into  the  consideration  of  which  the  compound- 
ing of  a  felony  or  the  dropping  of  any  criminal  pros- 
ecution in  any  part  enters,  is  void.  (2  Arch,  Cr.  Pr,  1066. 
Barh.  Crim.  Law,  216.  1  Story's  Eq.  Jur.  295,  1th  ed.,  and 
oases  before  cited.) 

Morgan,  J.  The  plaintiff's  complaint  charges  that 
prior  to  Februarj',  1862,  she  had  a  just  an4  valid  claim 
ngainst  Daniel  F.  Dygert  for  damages,  which  he  settled 
at  f  500 ;  that  he  was  to  pay  950  down,  and  the  residue  to 
be  placed  in  the  hands  of  the  defendant  for  her  use  and 
benefit.  That  Dygert  paid  her  the  $50,  and  paid  to,  and 
placed  in  the  hands  of  the  defendant,  $450,  for  her  use 
and  benefit,  which  sum  the  defendant  agreed  to  keep  and 
hold  as  her  trustee,  and  to  invest  the  same  for  her,  and 
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pay  over  to  her  annually  the  interest  and  income,  and  to 
pay  her  the  principal  sam  on  the  15th  day  of  July,  1864 ; 
which  he  neglected  and  refused  to  do,  although  specially 
requested. 

The  answer  of  the  defendant  alleges  that  prior  to  Feb- 
ruary, 1862,  Dygert  was  arrested  and  held  to  bail  for  the 
commission  of  a  felony,  viz.,  in  aiding  the  procuring  of 
an  abortion  of  a  quick  child  upon  the  person  of  the  plain- 
tiff; and  that  Bygert  paid  the  plaintiff  $50,  and  put  $450 
in  the  defendant's  hands  to  be  paid  to  her,  in  consider- 
ation, among  other  things,  that  the  criminal  prosecution 
then  commenced  should  be  abandoned. 

On  the  trial,  the  plaintiff  produced  in  evidence  an 
agreement  in  writing,  bearing  date  February  1,  1862, 
signed  by  the  defendant,  by  which  he  acknowledged  the 
receipt  of  $450  from  Dygert  to  be  held  by  him  upon  cer- 
tain trusts  therein  mentioned,  or  until  the  same  was  re- 
voked. This  agreement  promised  that  on  the  15th  day 
of  July,  1864,  the  said  sum  of  money  should  be  paid  to 
the  said  plaintiff  as  her  own,  provided  that  be/ore  that  time 
no  proeeetUion  should  in  any  manner  and  form  be  instttvied 
againet  the  said  Daniel  F,  Dygert^  on  account  of  any  alleged 
injury  to  the  person  or  character  of  the  plaintiff,  either 
civil  or  criminal^  or  in  her  own  behalf,  or  in  behalf  of  the 
people  of  the  State  of  New  York.  And  also  provided  that 
the  plaintiff  should  also  execute  a  release  of  all  demands. 

The  plaintifi'  also  proved  that  she  executed  a  release, 
and  thereupon  demanded  the  money  of  the  defendant, 
July  15,  1864.  The  defendant  then  proved  that  Dygert 
was  arrested  January  2,  1862,  and  held  to  bail  upon  a 
criminal  warrant  charging  him  with  the  criminal  offense 
of  assisting  in  procuring  an  abortion  of  a  quick  child 
upon  the  person  of  the  plaintiff,  at  Ilion,  July  5, 1861.  The 
defendant  then  proved,  by  Thomas  Kichardson,  the  execu- 
tion of  another  agreement  by  the  defendant  to  Dygert,  upon 
the  same  subject,  written  at  the  same  time,  which  contained 
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a  further  provision  that  if  any  action,  either  civil  or  crim- 
inal, for  the  causes  aforesaid,  shonid  be  commenced  on  or 
before  the  15th  of  July,  1864,  either  by  the  people  or  the 
plaintiff,  then  and  in  that  case  the  defendant  engaged  to 
repay  the  money  to  Dygert.  The  plaintiff  objected  to  the 
reception  of  this  agreement  in  evidence,  but  the  objection 
was  overruled,  and  the  plaintiff  excepted. 

The  plaintiff  produced  as  a  witness  Jacob  Wendell,  who 
was  present  at  the  execution  of  the  two  agreements,  and 
offered  to  prove  by  him  that  the  money  mentioned  in  the 
agreement  was  not  in  fact  paid  to  compound  a  felony,  but 
that  the  sum  was  paid  in  settlement  of  the  plaintiff's  claim 
against  the  said  Dygert,  for  her  private  damages,  for  breach 
of  promise  of  marriage  and  seduction.  This  offer  was 
overruled  by  the  court,  to  which  the  plaintiff  excepted. 

The  defendant's  counsel  then  moved  for  a  nonsuit,  upon 
the  ground  that  the  agreement  upon  which  the  action  was 
brought  was  illegal  and  void,  as  against  public  policy. 
Which  motion  was  granted  by  the  judge,  and  the  plain- 
tiff's counsel  excepted  to  the  decision. 

It  seems  to  me  that  the  case  is  too  plain  for  argument ; 
and  that  nothing  can  be  necessary  to  be  said  to  show  that 
one  indispensable  condition  upon  which  the  money  is  to 
be  paid  to  the  plaintiff,  was  the  successful  suppression  of 
criminal  proceedings  which  had  already  been  instituted 
against  Dygert.  By  the  Ifith  day  of  July,  1864,  it  would 
be  too*  late  to  indict  him,  for  the  three  years'  limitation 
would  have  expired,  the  alleged  offense  having  been  com- 
mitted  at  Ilion  on  the  5th  day  of  July,  1861.  This  was 
certainly  a  contract  which  tended  to  obstruct  and  inter- 
fere with  the  administration  of  public  justice,  and  of  the 
laws,  and  it  is  unnecessary  to  cite  authorities  to  prove  that 
it  is  utterly  void.  No  valid  trust  can  be  founded  upon  an 
interest  derived  from  an  illegal  contract,  or  established  in 
contravention  of  the  general  policy  of  the  law.  (BUI  an 
TrusteeSf  45.)     The  claim  that  the  contract  had  been  ex* 
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ecated  cannot  be  supported.  This  suit  is  brought  to  en- 
force it,  and  for  that  reason  the  court  cannot  aid  the  plain- 
tifi*,  although  it  would  not  by  any  means  assist  the  defend- 
ant, if  its  aid  should  become  necessary  to  enable  him  either 
to  execute  or  to  defeat  the  trust 

It  is  also  quite  apparent  that  the  plaintiff  could  not  be 
permitted  to  prove,  in  opposition  to  the  express  stipulation 
of  the  agreement,  that  it  was  not  a  part  of  the  under- 
standing that  criminal  proceedings  should  be  abandoned. 

In  my  opinion,  it  is  too  plain  to  require  farther  exam- 
ination. {Porter  v.  Havens^  37  Barb.  343.)  There  was 
nothing  in  the  second  agreement  proved  that  changed  the 
character  of  the  transaction,  and  the  objection  to  the  recep- 
tion of  that  in  evidence  was  a  matter  of  no  consequence 
whatever.  Indeed  the  action  cannot  be  sustained  upon 
any  view  of  it,  unless  we  are  prepared  to  shut  our  eyes  to 
the  clearest  evidence  of  a  corrupt  agreement  to  suppress 
a  criminal  prosecution. 

The  motion  for  a  new  trial  should  be  denied. 

Bacon,  J.,  concurred. 

MuLLiN,  J.,  (dissenting.)  I  regret  that  I  am  compelled, 
by  force  of  authority,  to  vote  for  reversal  of  this  judg- 
ment. If  a  way  can  be  found  by  which  persons  guilty  of 
felony  can  compound  it  and  the  prosecutor  receive  the 
price  of  tbe  illegal  bargain  without  violating  the  rules  of 
law,  I  very  much  fear  that  crime  will  be  committed  with 
an  impunity  which  it  has  not  heretofore  been  understood 
to  enjoy,  and  with  an  audacity  never  before  exhibited. 
Declaring  an  agreement  to  compound  a  felony  illegal  and 
void  between  the  parties  to  it  and  yet  giving  it  effect, 
when  an  agent,  stakeholder  or  other  trustee  is  interposed 
between  them,  is  practically  to  surrender  the  principle,  to 
make  lawful  that  which  the  public  safety  and  the  public 
morals  require  should  be  rendered  utterly  impossible  of 
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accomplishment  What  crimiDal,  with  the  state's  prison 
or  the  gallows  staring  him  in  the  face,  will  refuse  to  de- 
posite  with  an  agent  of  the  prosecutor  whatever  snm  the 
latter  may  demand,  and  he  be  able  to  pay,  to  secure  the 
silence  of  the  only  person  who  can  bring  him  to  justice  ? 
It  is  true  both  parties  are  indictable  for  entering  into  such 
an  -agreement,  yet  how  very  slight  is  the  danger  of  a  con- 
viction where  the  only  persons  cognizant  of  the  crime  are 
the  accused  themselves,  and  who,  if  they  are  shrewd,  have 
carefully  obliterated  all  traces  of  the  unlawful  combina- 
tion,  thus  enabling  themselves  to  enjoy  in  safety  the  fruits 
of  their  criminal  arrangement. 

But  the  question  for  us  to  determine  is  whether,  by  the 
laws  of  the  land,  the  plaintiff  is  entitled  to  recover,  and 
not  what  the  effect  of  such  a  recovery  may  be  upon  the 
public  or  individuals.  Where  it  is  doubtful  what  the  law 
is,  upon  a  given  state  of  facts,  it  is  not  only  proper  but  it 
is  the  duty  of  a  court  to'  inquire  what  the  effect  will  be 
upon  the  interests  of  the  public,  or  of  individuals,  in  de* 
termining  the  rules  of  law  which  should  be  applied  in  the 
case ;  but  when  it  is  found  that  the  rules  are  already  set- 
tled authoritatively,  it  is  the  judge's  duty  to  declare  the 
law  to  be  as*be  thus  finds,  without  regard  to  consequences, 
leaving  it  with  the  legislature  to  change  the  rule,  or  to 
some  appellate  tribunal  to  reverse  the  judgment  and  de- 
clare the  law  as  in  its  judgment  it  is  found  to  be. 

A  person  standing  in  the  relation  to  the  plaintiff  and 
Dygert  which  the  defendant  did,  is  not,  strictly  speaking, 
either  an  agent  or  stakeholder,  and  yet  his  relatten  par- 
takes of  both,  but  mostly  that  of  an  agent  He  is  at  all 
events  a  trustee  for  both  parties  until  the  happening  of 
the  contingency  when  the  plaintiff  becomes  entitled  to  the 
money,  at  which  time  he  becomes  the  agent  of  the  plain- 
tiff. The  defendant,  when  the  day  arrived  on  which  the 
plaintiff  became  entitled  to  the  money,  held  it  exclusively 
for  her  benefit,  unless  Dygert  might  even  then,  upoo 
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notice,  have  recalled  it,  and  if  not  paid  over  have  main- 
tained  an  action  for  it  Whether  such  an  action  would 
lie  it  is  not  material  to  inquire:  It  is  enough  to  know  that 
Dygert  never  has  demanded  it  or  forbidden  the  defend- 
ant to  pay  it  over.  Were  it  not  for  the  consequences 
which  are  likely  to  follow  the  establishment  of  the  right 
to  compound  a  felony,  we  could  not  hesitate  to  declare 
the  law  to  be  that  an  agent  or  trustee  to  whom  money  is 
paid  for  the  use  of  his  principal  cannot,  in  an  action 
brought  by  the  principal,  defend  himself  by  showing  that 
the  consideration  of  the  agreement  under  which  it  was 
paid  to  him,  was  illegal.  In  Tenant  v.  HUiott^  (1  Bos,  db 
Fid,  3,)  the  defendant,  a  broker,  effected  an  insurance  for 
the  plaintiff,  a  British  subject,  on  goods  from  Ostend  to 
the  East  Indies  on  an  imperial  ship.  The  ship  was  lost, 
and  the  underwriters  paid  the  amount  of  the  insurance  to 
the  defendant)  who  refused  to  pay  it  to  the  plaintiff',  al- 
though the  underwriters  had  not  interfered.  By  a  statute 
of  the  parliament  such  an  insurance  was  utterly  void. 
The  action  was  for  this  money,  and  the  plaintiff*  had  a 
verdict.  The  defendant  applied  for  an  order  to  show 
cause  why  the  verdict  should  not  be  set  aside.  A  rule 
was  refused.  Buller,  J.,  said  :  '^  Is  the  man  who  has  paid 
over  money  to  another's  use  to  dispute  the  legality  of  the 
original  consideration  ?  Having  once  waived  the  legality, 
the  money  shall  never  come  back  into  his  hands  again. 
Can  the  defendant  then  in  conscience  keep  the  money  so 
paid  ?  For  what  purpose  shall  he  retain  it  ?  To  whom  is 
he  to  pay  it?  Who  is  entitled  to  it  but  the  plaintiff'?" 
Eyre,  Gh.  J.,  said :  *'  The  defendant  is  not  like  a  stake- 
holder. The  question  is,  whether  he  who  has  thus  received 
money  to  another's  use  on  an  illegal  contract  can  be 
allowed  to  retain  it,  and  that  not  even  at  the  desire  of 
those  who  paid  it  to  him.  I  think  he  cannot.''  In  Farmer 
V.  BtMseUy  (1  Bos.  dc  Fid.  296,)  the  action  was  against  the 
defendants  as  carriers.     The  plaintiff  delivered  to  the  de-* 
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fendants  a  quantity  of  counterfeit  half  pence  to  be  carried 
to  Portsmoath  and  delivered  to  a  person  there,  under  the 
name  of  medals,  for  a  commission  to  be  paid.  The  de- 
fendants were  not  to  deliver  the  medals  until  they  were 
paid  for  them.  The  medals  were  carried  and  delivere'cl 
and  payment  received,  and  the  money  accounted  for,  ex- 
cept £13,  for  which  the  action  was  brought.  There  was 
some  doubt  whether  the  defendants  knew  the  propert}^  to 
be  counterfeit  coin.  There  was  a  verdict  for  the  defend- 
ants, with  leave  to  move  to  set  it  aside.  The  doctrine  of 
Tenant  v.  EUiott  was  held  to  apply,  and  a  new  trial  was 
ordered.  It  seemed  to  be  the  opinion  of  some  of  the 
judges  that  if  the  defendants  had  been  cognizant  of  the 
character  of  the  coin,  a  different  conclusion  might  have 
been  arrived  at.  Kook,  J.,  was  of  opinion  that  if  the 
plaintiff,  in  order  to  recover,  proved  the  illegality  of  the 
consideration,  he  could  not  maintain  the  action.  But 
none  of  the  judges  concurred  with  him  in  this  view. 
Eyre,  Ch.  J.,  said  ^^that  if  it  was  possible  to  mix  up  the 
original  transaction  (that  is,  the  one  between  the  defend- 
ants and  the  person  at. Portsmouth)  with  the  contract  on 
which  the  action  was  brought,"  then  he  concurred  iu  the 
conclusions  of  Rook,  J.  The  other  judges  held  there  was 
no  connection  between  the  two  transactions,  so  as  to  ren- 
der invalid  the  contract  on  which  the  action  was  brought, 
and  hence  the  case  of  Tenant  v.  Elliott  applied.  (Bastelow  v. 
Jackson,  8B,dk  (7.,  221.)  In  Griffith  v.  Youngy  (12  East,  513,) 
the  action  was  brought  to  recover  £40,  which  the  defend- 
ant agreed  to  pay  the  plaintiff,  his  landlady,  being  part  of 
a  bonus  of  £100  which  one  Pugh  agreed  to  pay  the  de- 
fendant for  the  good  will  of  the  leased  premises,  which 
could  not  be  transferred  to  Pugh  without  the  plaintiff's 
consent,  and  it  was  in  consideration  of  her  consent  that 
the  £40  was  to  be  paid.  Pugh,  cognizant  of  this  agree- 
ment, paid  the  £100  to  the  defendant,  who  afterwards 
promised  to   pay  it,  and   told  her  to  send  for  it.     The 
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plaintifi*  was  nonsuited,  on  the  ground  that  the  agreement 
was  void,  not  being  in  writing.  On  motion^  the  court  set 
aside  the  nonsuit.  Lord  Ellenborough,  Gh«  J.,  delivering 
the  opinion  of  the  court,  sajs:  "If  one  agree  to  receive 
money  for  the  use  of  another  upon  a  consideration  executed, 
however  frivolous  or  void  the  consideration  might  have 
been  in  respect  to  the  person  paying  the  money,  if  indeed 
it  were  no£  absolutely  immoral  or  illegal,  the  person  so 
receiving  it  cannot  be  permitted  to  gainsay  his  having  re- 
ceived it  for  the  use  of  that  other."  This  case  was  decided 
in  1810.  That  of  Tenant  v.  Mlioit,  in  1797.  But  while 
Lord  Ellenborough's  qualification  of  the  general  rule  as  to 
the  liability  of  one  receiving  money  for  the  use  of  another, 
that  such  money  cannot  be  had  when  the  consideration 
on  which  it  was  paid  was  immoral  or  illegal,  is  wholly  at 
variance  with  the  doctrine  of  Tenant  v.  JSUiott.  Yet  I  do 
not  find  that  the  latter  case  has  ever  been  deemed  to  be 
overturned  or  even  shaken  by  the  suggestion  in  Griffith  v* 
Young.  In  Paley  on  Agency  (p.  62)  the  principle  under 
consideration  is  thus  clearly  and  fairly  stated :  "It  is  then 
said  that  if  money  have  been  actually  paid  to  an  agent  for 
the  use  of  his  principal,  the  legality  of  the  transaction  of 
which  it  is  the  fruit  does  not  afiect  the  right  of  the  prin- 
cipal to  recover  it  out  of  the  agent's  hands."  (Ohitty  on 
Cont  620.) 

If  the  agreement  of  the  agent  is  supported  by  the  same 
consideration  as  that  upon  which  the  payment  to  the  agent 
was  made,  the  contract  of  the  agent  would  be  void,  as  is 
that  between  the  principal  and  the  person  paying.  {Army 
etrong  v.  Toler^  11  Wheat  258.)  In  the  case  cited,  the 
goods  having  been  unlawfully  imported  into  the  United 
States  by  Armstrong  and  others,  were  seized,  and  after 
seizure  Toler  agreed. to  pay  the  duties  demanded  by  the 
government,  and  Armstrong  agreed  to  pay  Toler  his  pro- 
portion of  the  money  thus  paid.  Upon  payment  by  Toler, 
the  goods  were  released  and  delivered  to  Armstrong  and 
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others,  and  thereupon  Toler  sued  the  defendant  Armstrong 
for  his  proportion  of  the  money  thus  paid,  pursuant  to  the 
agreement.  The  plaintiff  recovered,  and  the  defendant 
brought  a  writ  of  error.  On  the  trial,  the  court  charged 
the  jury  that  when  the  contract  grows  immediately  out  of 
an  illegal  act,  a  court  of  justice  will  not  enforce  it.  But 
if  the  promise  be  unconnected  with  the  illegal  act,  it  is 
founded  on  a  new  consideration ;  it  is  not  tainted  by  the 
act,  although  it  is  known  to  the  party  to  whom  the  prcnna- 
ise  was  made,  and  although  he  was  the  author  and  con- 
ductor of  the  illegal  act  The  proposition  was  thus 
illustrated :  A.,  during  a  war,  contrives  a  plan  for  import- 
ing goods  on  his  own  account  from  the  country  of  the 
enemy,  and  goods  are  sent  to  B.  by  the  same  vessel.  A.,  at 
the  request  of  B.,  becomes  surety  for  the  payment  of  the 
duties,  and  is  compelled  to  pay  them,  and  the  question  is 
can  he  maintain  an  action  on  the  promise  of  B.  to  return 
this  money.  Marshall,  Ch.  J.,  in  examining,  in  a  very 
able  and  elaborate  opinion,  the  question  thus  presented, 
says:  ^'The  case  does  not  suppose  A.  to  be  concerned,  or 
in  any  manner  instrumental,  in  promoting  the  illegal  im- 
portation of  B.,  but  to  have  been  merely  engaged  himself 
in  a  similar  illegal  transaction,  and  to  have  devised  the 
plan  for  himself  which  B.  afterwards  adopted.  »  *  * 
The  contract  made  with  the  government  for  the  payment, 
of  duties  is  a  substantive  independent  contract,  entirely 
distinct  from  the  unlawful  importation.  The  consideration 
is  not  affected  with  the  vice  of  the  importation.  *  *  If 
A.  should  become  answerable  for  expenses  on  account  of 
a  prosecution  for  the  illegal  importation,  or  should  advance 
money  to  B.  to  enable  him  to  pay  those  expenses,"  the 
court  thought  this  "  would  constitute  a  new  contract,  the 
consideration  of  which  should  be  sufficient  to  maintain  an 
action."  After  remarking  that  the  defense  of  a  suit 
brought  in  consequence  of  an  illegal  consideration  was 
lawful,  the  learned  judge  proceeds  to  say :  *'  Money  ad- 
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vanced  by  a  friend  in  such  a  case  is  advanced  for  a  lawful 
purpose,  and  a  promise  to  repay  it  is  made  on  a  lawful 
consideration.  The  criminal  importation  constitutes  no 
part  of  this  consideration.  *  *  A  subsequent  independ- 
ent contract,  founded  on  a  new  consideration,  is  not  con- 
taminated by  the  illegal  importation,  although  such  illegal 
importation  was  known  to  Toler  when  the  contract  was 
made,  provided  he  was  not  interested  in  the  goods,  and 
had  no  previous  concern  in  the  importation." 

I  have  cited  somewhat  extensively  from  this  case,  as  it 
illustrates  how  the  parties  to  the  new  or  collateral  contract 
must  have  been  connected  with  the  original  unlawful  one, 
in  order  to  render  such  collateral  contract  void.  The 
same  learned  judge  proceeds  to  review  the  English  cases 
which  I  have  cited,  and  others  bearing  on  the  question, 
and  adopts  the  conclusions  arrived  at  in  those  cases;  so 
that  we  have  the  concurrence  of  this  eminent  jurist  in  the 
proposition  which  those  cases  assert,  that  when  money 
comes  into  the  hands  of  a  person  through  or  by  means  of 
an  illegal  contract  or  transaction  for  the  benefit  of  one  of 
the  parties  to  such  illegal  proceeding,  he  cannot  defend  an 
action  by  alleging  the  illegality  of 'the  consideration  by 
means  of  which  it^carae  into  his  hands. 

In  the  case  before  us  the  defendant  was  not  in  any  man- 
.ner  connected  with  the  illegality  of  the  consideration  upon 
which  he  received  the  money.  But  it  is  obvious  that  he 
was  the  instrument  selected  to  carry  into  effect  the  unlaw- 
ful arrangement.  I  was  at  first  disposed  to  think  that  this 
took  the  case  out  of  the  principle  of  the  cases  cited,  and 
made  it  one  in  which  the  defendant  was  really  engaged 
in  the  unlawful  arrangement,  and  was  therefore  like 
the  case  put  by  the  judge  at  the  trial  of  Armstrong  v. 
Tolerj  of  the  party  sued  being  consignee  of  goods  con- 
signed with  his  privity  that  he  might  protect  and  defend 
them  for  the  owners.  In  which  case  the  judge  held  that 
a  bond  or  promise  given  to  pay  advances  made  in  pursu- 
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ance  of  such  understanding  or  agreement  woald  be  utter- 
ly void. 

In  Farrier  v.  Btissell  (supra)  the  defendants  were  the 
carriers  of  the  counterfeit  coin,  and  the  money  was  paid 
to  them  for  such  coin.  They  were  the  very  instruments 
by  which  the  crime  was  committed,  and  yet  they  were 
held  liable  for  the  money  so  received.  Rook  and  Eyre, 
JJ.,  were  of  opinion  that  if  it  appeared  that  the  defendant 
knew  of  the  character  of  the  property  he  carried,  he  would 
be  thereby  a  party  to  the  illegal  transaction.  But  Buller 
and  Heath,  JJ.,  were  of  the  opinion  that  knowledge  of  the 
nature  of  the  property  was  not  material.  Tenant  v.  J^- 
liott  is  a  case  in  which  the  defendant  (being  the  broker  who 
effected  the  illegal  insurance)  knew  all  about  it,  and  yet 
that  knowledge  did  not  relieve  him.  Camden  v.  Anderean 
{\  B.  dc  P.  277)  was  in  its  facts  precisely  like  Tenant  v. 
EUioU. 

In  AUinhrooh  v.  Hall  (2  Wih.  309)  the  action  was  for 
money  lent  to  pay  a  bet  at  a  horse  race.  The  plaintiff 
knew  the  purpose,  as  Arnold  swore,  for  which  it  was  bor- 
rowed. Faikney  v.  Reyrums  {Burr.  2069)  was  for  money 
loaned,  to  be  used,  wJth  the  knowledge  of  the  plaintiff,  in 
an  illegal  transaction. 

Upon  a  careful  review  of  all  the  authorities,  I  am  con- 
strained to  hold  that  the  plaintiff  is  entitled  to  recover, 
and  that  the  defendant  cannot  avail  himself  of  the  illegal- 
ity of  the  dealings  between  the  parties  to  the  arrangement 
by  means  of  which  the  money  came  into  his  hands,  as  a 
defense. 

I  am  therefore  in  favor  of  setting  aside  the  nonsuit,  and 
granting  a  new  trial,  with  costs  to  abide  the  event. 

New  trial  denied. 

[OvoNDAGA  GsNBBAL  TsBM,  October  8, 1865.    iiuUm,  Unrgtm  and  Batm, 
JosticeB.] 
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Although  another  State  cannot  create  a  corporation  within  this  State,  yet  it  is 
no  objection  to  the  corporate  acta  of  a  foreign  corporation  done  in  this 
State  that  they  are  authorized  by  a  meeting  of  the  directors,  held  in  this 
State,  when  the  acts  so  authorized  are  not  repugnant  to  the  policy  of  our 
own  laws. 

Where  the  defense  of  usury  is  unavailable  to  a  corporation,  it  is  also  unavail- 
able to  one  who  has  guarantied  the  payment  of  its  bonds.  MuLLiir,  J., 
dissented. 

Corporations  being  prohibited,  by  statute,  fh>m  interposing  the  defense  of  • 
usury,  in  any  acUon,  one  who  has  guarantied  the  payment  of  bonds  issued, 
in  this  State,  by  a  foreign  corporation,  for  the  payment  of  loans,  in  pursu- 
ance of  a  resolution  of  the  director)s,>at  a  meeting  held  in  this  State,  which 
bonds  bear  an  interest  of  ten  per  cent,  and  are  valid  by  the  laws  of  the 
State  where  the  corporation  is  located,  cannot  set  up  the  defense  of  usury, 
when  sued  upon  a  bond,  as  guarantor. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee.  The  report  was  in  favor 
of  the  plaintiff  for  $168.78.  Judgment  January  31,  1865, 
for  $240.57,  damages  and  costs. 

The  complaint  alleges,  in  substance,  that  by  the  laws 
of  the  State  of  Illinois  the  Rock  Island  Coal  and  Coke 
Company  was  authorized  to  borrow  money  upon  the  bonds 
of  the  company,  to  an  amount  not  exceeding  $100,000, 
and  to  pay  interest  thereon  at  the  rate  of  ten  per  cent. 
That  on  the  15th  day  of  March,  1859,  the  company  issued 
six  of  its  bonds,  for  $200  each,  payable  to  Edward  B.  Jud- 
8on,  or  bearer,  at  the  Merchants'  Bank  in  Syracuse,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  payable  at 
said  bank  semi-annually,  on  the  first  days  of  April  and 
October,  on  presentation  of  the  interest  warrants  and 
coupons  attached  to  said  bonds.  That  said  bonds  were 
delivered  to  one  Coddington  B.  Williams,  for  value  re- 
ceived, and  that  Thomas  Gt,  Alvord,  the  defendant,  at  the 
time  of  the  issuing  and  delivery  of  the  bonds  in  question, 
for  value  received,  guarantied  the  payment  of  the  same^ 
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with  the  interest  thereon,  according  to  their  tenor  and 
effect. 

The  plaintiff  having  purchased  these  bonds,  and  the  in- 
terest not  being  paid  on  presentation  of  the  coupons  at 
the  Merchants'  Bank  in  S^acuse,  brought  this  action  to 
recover  the  back  interest,  amounting  to  $150. 

The  answer  of  the  defendant,  after  denying  the  allega- 
tions of  the  complaint  generally,  states  that  the  Rock 
Island  Goal  and  Coke  Company  was  located  at  Syracuse, 
where  its  officers  resided  and  did  their  business,  where  it 
issued  its  bonds,  although  incorporated  by  the  legislature 
of  the  State  of  Illinois ;  and  that  said  bonds  are  void  for 
usury. 

The  referee  found,  as  matter  of  fact,  that  the  Rock 
Island  Coal  and  Coke  Company  was  incorporated  by  the 
Illinois  legislature,  in  1857,  for  the  purpose  of  mining, 
loading,  transporting  and  selling  mineral  coal  and  other 
products  taken  from  lands  in  Illinois,  and  was  empowered 
to  take  and  hold  certain  lands  for  that  purpose,  and  to 
hold  meetings  within  or  without  the  State  of  Illinois. 
That  on  the  11th  day  of  March,  1859,  the  board  of  direct- 
ors held  a  meeting  at  Syracuse,  N.  Y.,  and  passed  a  reso- 
lution authorizing  the  issuing  of  the  bonds  in  question. 
That  the  board  of  directors  consisted  of  five  persons,  three 
of  whom  resided  in  Syracuse,  and  that  Edward  B.  Judson, 
the  trustee  to  whom  said  bonds  were  made  payable,  re- 
sided there  also.  That  said  bonds  were  secured  by^ 
mortgage  on  the  real  estate  of  the  company  in  Illinois, 
payable  to  said  Judson  as  trustee.  That  Coddington  B. 
Williams,  above  named,  was  one  of  the  directors,  and  that 
said  bonds  were  negotiated  and  delivered  to  him.  That 
at  a  prior  meeting  of  the  stockholders,  in  Syra<iuse,  the 
defendant  was  present  and  assented  to  the  issuing  of 
bonds,  and  stated  that  he  would  guaranty  $3000  of  said 
bonds,  the  same  being  his  pro  rata  share ;  and  that  C.  B. 
Williams  agreed  to  take  the  bonds,  and  afterwards  applied 
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to  the  defendant  for  his  guaranty ;  and  that  the  defendant 
gave  it,  as  he  had  agreed  to  do. 

It  was  farther  found  by  the  referee,  that  the  corporation 
borrowed  of  C.  B.  Williams  $3000,  when  the  bonds  in 
question  were  issued,  and  that  said  bonds,  to  that  amount, 
were  delivered  to  him  to  secure  the  payment  of  said  sum, 
at  ten  per  cent ;  and  that  the  defendant  agreed,  at  the 
time,  to  guaranty  the  payment  of  said  loan,  with  interest 
at  that  rate.  And  that  all  these  things  were  done  under 
and  with  reference  to  the  laws  of  the  State  of  Illinois.  To 
which  finding  the  defendant  excepted. 

The  referee  found,  as  a  conclusion  of  law,  that  inasmuch 
as  the  corporation  could  not  set  up  the  plea  of  usury  by 
the  laws  of  this  State,  the  defendant,  as  guarantor,  could 
not  set  it  up. 

He  also  found  that  the  contract  was  to  be  governed  by 
the  laws  of  the  State  of  Illinois,  having  taken  place  with 
reference  to  those  laws.  There  were  exceptions  to  these 
conclusions  of  law,  and  the  question  was  upon  these  ex- 
ceptions. 

Charles  AndrewSj  for  the  appellant. 

I.  The  guarantor  of  a  usurious  contract  can  interpose 
the  defense  of  usury.  (2  ParsauB  an  Cant.  368.  Hunger^ 
ford's  Bank  v.  Dodgsj  30  Barb.  626.  ParshaU  v.  Lamoreauxy 
37  id.  189.) 

IL  The  defendant  is  not  prevented  from  interposing 
the  defense  in  this  action,  although  the  corporation  which 
issued  the  bonds  could  not  interpose  it.  The  act  of  April 
6,  1850,  declaring  that  ''  no  corporation  shall  thereafter 
interpose  the  defense  of  usury  in  an  action,"  deprives  the 
corporation  of  this  defense,  but  leaves  the  other  parties  to 
a  contract  of  a  corporation  free  to  interpose  it  {Hunger- 
ford's  Bank  v.  Bodge,  30  Barb.  626.  Curtis  v.  LeaviU,  15 
N.  T.  10.) 

III.  The  bonds  in  question  were  executed  and  nego- 
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tiated  within  this  State,  and  were,  by  their  terms,  payable 
here.  They  were  New  York  contracts,  and  their  validity 
is  to  be  determined  by  the  laws  of  this  State.  Ist.  The 
validity  of  a  personal  contract  is  to  be  determined  by  the 
law  of  the  place  where  it  was  made,  unless  it  is,  by  its 
terms,  to  be«performed  at  a  different  place,  in  which  case 
the  law  of  the  place  of  performance  determines  it.  {Thomp- 
fton  V.  Ketchamy  8  John.  190.  Jewell  v.  Wright j  27  How, 
481.  Story  on  Conflict  of  LatoSy  §  291.)  The  rule  in  some 
of  the  States  allows  interest  to  be  stipulated  according  to 
the  law  of  either  State,  when  the  contract  is  made  in  one 
State  but  is  to  be  performed  in  another.  {Depeau  v. 
JSumphreySy  20  Mart.  1.  Pars,  on  Cont,  96.)  If,  however, 
a  contract  is  expressly  payable,  or  to  be  otherwise  per- 
formed there  where  it  is  made,  then  it  is  the  only  place 
by  which  its  validity  is  to  be  determined.  (Pars,  on 
Cont.  95.)  2d.  In  determining  the  validity  of  a  contract 
in  respect  to  usury,  it  is  not  a  material  circumst)%nce  that 
its  performance  is  secured  by  a  mortgage  or  other  security, 
upon  property  situated  in  another  country,  where  a  differ- 
ent rate  of  interest  prevails.  (Story  on  Conflict  of  Laws^ 
I.  293.  De  Wolf  v.  Johnson,  10  Wheat.  367.)  The  case 
of  Chapman  v.  Rohertson^  (6  Paige,  627,)  does  not  conflict 
with  this  doctrine,  and  that  case  has  been  questioned  and 
substantially  overruled.  (Curtis  v.  Leavitt,  15  N.  T.  88. 
Story  on  Conflict  of  Laws,  I.  293,  note.) 

IV.  The  bonds  (as  to  this  defendant)  were  usurious, 
and  the  guaranty  was  void.  1st.  They  were  issued  upon 
a  loan  of  money  by  Williams  to  the  corporation.  2d.  They 
were  executed  in  this  State,  and  were  negotiated  there  to 
u  citizen  of  this  State.  3d.  By  their  terms,  the  bonds  and 
coupons  were  payable  here.  4th.  The  defendant  was  an 
accommodation  guarantor  for  the  corporation.  5th.  The 
plaintiff  took  the  bonds  with  notice  (upon  their  face)  of 
their.invalidity. 

y.  The  point  upon  which  the  referee  decided  the  case, 
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to  wit,  that  the  bonds  were  made  with  reference  to  the  law 
of  Illinois,  and  were  not,  therefore,  usurious,  is  unfounded 
in  fact  and  in  law.  1st  Tbe  terms  of  the  contract  are  de- 
cisive, that  the  contract  was  made  with  reference  to  the 
law  of  New  York.  Kent,  J.,  in  Thomp$on  v.  Ketcham^ 
(8  John,  192,)  says :  '^  The  force  and  effect  of  a  contract 
must  be  determined  from  the  contract  itself,  and  not  by 
proof,  aliunde.  The  lex  loci  is  to  govern,  unless  the  parties 
had  in  view  a  different  place,  by  the  terms  of  the  contract." 
2d.  The  parties  may  have  supposed  that  the  bond  would 
be  valid  by  force  of  the  statute  of  Illinois ;  but  this  mistake 
of  law  did  not  make  them  Illinois  contracts. 

Jame$  Noxon^  for  the  respondent 

I.  The  law  of  usury  is  not  applicable  to  contracts  made 
by  corporations ;  as  to  corporations  there  is  no  usury  law, 
and  their  contracts  are  valid.  (Lawi  of  1850,  p.  334.) 
2.  The  effect  of  the  statute  is  wholly  to  repeal  the  usury 
laws  as  to  corporations,  and  to  render  their  contracts  legal 
and  valid,  irrespective  of  the  interest  they  agree  to  pay. 
(Curtis  v.  Leavitt,  15  N.  T.  85, 151,  174,  229,  255.  BuUer- 
icorth  V.  O'Brien,  23  id.  275.  8.  G,  28  Barb.  187.)  3.  The 
statute  applies  to  foreign  corporations.  (Southern  Life 
Ins.  Co.  .V.  Packer,  17  N.  T.  51.)  4.  The  principal  con- 
tract being  free  from  usury,  and  in  all  respects  lawful,  the 
undertaking  of  the  guarantor  is  necessarily  valid  also. 

5.  In  this  case  the  guarantor  was  a  stockholder,  and  a 
party  to  the  issuing  of  the  bonds,  and  comes  clearly  within 
the  prohibition  of  the  statute  against  setting  up  usury. 

6.  The  case  of  Hungerford  Bank  v.  Dodge,  (30  Barb.  626,) 
overruling  the  decision  of  Justice  Mason  at  special  term, 
(19  IIow.  40,)  it  will  be  claimed,  disposes  of  this  question, 
in  this  district  We  insist  that  the  reasoning  of  the  court 
in  the  cases  cited,  reported  in  15  New  York  and  23  id.,  is 
at  variance  with  the  decision  in  30  Barbour,  and  that  the 
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opinion  of  Justice  Mason  is  sustained  by  the  authorities 
cited,  and  should  be  regarded  as  the  law  of  the  land. 

II.  The  bonds  in  question  are  to  be  regarded  as  made 
in  Illinois,  under  a  law  of  that  State,  and  with  reference 
to  the  law,  and  issued  under  and  in  pursuance  of  its  pro- 
visions. Whenever  or  wherever  the  company  acts,  it  does 
so  under  its  charter.  It  can  make  .no  difference  where 
the  directors  meet  and  transact  the  business  of  the  com- 
pany ;  it  is  the  act  of  the  corporation,  whether  it  speaks 
through  its  directors  in  or  out  of  the  State.  The  charter 
so  expressly  allowed  it  to  speak,  and  the  law  of  Illinois 
governs,  in  the  same  manner  as  if  the  meeting  had  taken 
place  in  that  State.  The  business  of  the  corporation  was 
there ;  its  coal  lands  and  property,  its  objects  and  opera- 
tions were  carried  on  in  that  State,  and  its  acts  are  to  be 
governed  by  the  laws  of  that  State.  In  Fanning  v.  Oonse- 
quay  (17  John,  511,)  the  rule  is  laid  down,  that  interest  is 
payable  according  to  the  laws  of  the  country  where  the 
contract  is  made ;  but  if,  by  the  terms  of  the  contract,  it 
appears  it  is  to  be  executed  in  another  country,  or  that  the 
parties  had  reference  to  the  laws  of  another  country,  then 
the  pl^ce  in  which  it  is  made  is,  in  this  respect,  imma- 
terial, and  it  is  to  be  governed  by  the  laws  of  the  country 
in  which  it  is  to  be  performed.  In  Thompson  v.  Ketcham^ 
(8  John.  193,)  Kent,  CK.  J.,  says:  "The  lex  loci  is  to  gov- 
ern when*  the  parties  had  in  view  a  dij9*erent  place,  by  the 
terms  of  the  contract.  Lord  Mansfield,  in  Bobinson  v. 
Blandy  (2  Burrow,  1078,)  says  the  law  of  the  place  can 
never  be  the  rule  where  the  transaction  is  entered*  into 
with  an  express  view  to  the  law  of  another  country."  In 
Le  Breton  v.  Milei,  (8  Paige^  261,)  two  natives  of  France 
entered  into  an  ante-nuptial  contract  in  New  York,  rela- 
tive to  their  future  interests  in  the  property  which  they 
had  at  the  time  of  marriage,  and  in  reference  to  the  laws 
of  France.  It  was  held  that  the  rights  of  the  parties  under 
the  contract,  must  be  governed  by  the  law  of  France.^   In 
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St  John  V.  The  Am.  Mu.  Life  Ins.  Oo,,  (2  Duer,  419,)  it 
was  beld  that  the  constraction  and  efi'ect  of  an  insurance 
policy  made  by  a  corporation  of  another  State,  although 
the  contract  was  made  in  this  State,  was  to  be  governed 
by  the  law  of  the  foreign  State.  See  also  same  case  on 
appeal  to  the  Court  of  Appeals,  3  Kern.  31.  In  Pomeroy 
iR.  Ainsworthy  (22  Barh.  128,)  the  rule  is  laid  down,  that  the 
law  of  the  place  where  the  contract  is  made  governs,  un- 
less  it  is  made  with  reference  to  the  laws  of  another  State. 
To  the  same  effect,  see  Sherrill  v.  HopkinSy  (1  Cotoen,  108 ;) 
Chapman  v.  Bobertson,  (6  Paige^  630.)  In  Cutler  v.  Wright^ 
(22  N,  T.  474,)  it  was  held  that  a  note  made  and  exe- 
cuted in  this  State,  but  dated  and  made  paj'able  in  Florida, 
was  to  be  regarded  as  a  Florida  contract,  and  the.  court 
say,  "  In  Curtis  v.  Leavttt,  (15  N.  T.  85,)  it  is  said  the  au- 
thorities do  liot  leave  this  question  in  doubt."  Regarding 
the  bonds  as  issued  under  and  in  reference  to  the  laws  of 
Illinois,  they  are  legal  and  valid,  and  the  guaranty  of  such 
bonds  will  not  be  tainted  with  usury. 

ILL  If  the  bonds  are  regarded  as  made  in  Illinois,  the 
question  arises,  what  law  governs,  as  to  interest.  The 
bonds  are  payable  in  anothjar  State.  Hence  the  place  of 
making  and  the  place  of  performance  are  in  different 
States.  The  general  rule,  in  the  construction  of  contracts, 
is  that  the  place  of  performance  governs.  To  this  rule 
there  are  exceptions,  and  the  law  is  now  settled  in  this 
State  as  to  interest,  that  the  parties  may,  by  their  con- 
tract, stipulate  or  agree  upon  the  rate  of  interest  as  it  ex- 
ists in  the  place  where  the  contract  is  made,  or  where  it 
is  to  be  performed,  and  the  law  will  enforce  the  interest 
agreed  upon.  As  to  interest,  we  claim  the  rule  to  be  that, 
if  a  contract  is  made  in  one  State  to  be  performed  in  an- 
other, and  the  interest  is  not  specified,  the  law  of  the 
place  of  performance  or  payment  governs.  This  is  the 
doctrine  of  the  case  of  Jewell  v.  Wright.  It  decides  just 
so  much,  and  no  more.     The  counsel  for  the  appellant  in 
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that  case,  reviewed  all  the  authorities,  and  at  the  close  of 
his  points  says:  "  The  law  is  so  well  settled  that  it  is  un- 
necessary to  cite  authorities,  that  when  a  contract  is  made 
in  one  State  to  be  performed  in  another,  the  parties  may 
stipulate  the  highest  rate  of  interest  in  either."  The  pre* 
cise  question  was  decided  in  the  case  of  Depeau  v.  Humph- 
reys^ (20  Martiuy  1,)  and  Justice  Storr/y  in  his  Conflict  of 
Lawij  discusses  the  s^me  question,  and  disapproves  of  the 
decision.  Parttons^  in  his  Latv  o/Gontracts^  (2  vol  p.  96,) 
reviews  the  opinion  of  Judge  Story,  arid  reaches  a  differ- 
ent conclusion,  from  the  same  authorities.  The  authority 
in  1  Martin  was  approved  in  Chapman  v.  RoberUon,  (6  Paige^ 
627 ;)  Peek  v.  Mayo,  (14  Verm,  33 ;)  Hosford  v.  Nichols, 
(1  Paiffe,  220 ;)  Pratt  v.  Adams,  (7  id.  616 ;)  OuHis  v.  Lea- 
vitt,  (15  N,  T.  227;)  Balme  v.  Wombough,  (38  Barb,  363.) 
In  2  Parsons,  95,  the  rule  is  laid  down,  that  if  a  note  is 
made  in  one  place  expressly  bearing  an  interest  legal  there, 
and  payable  in  another  place  in  which  so  high  a  rate  of  in- 
terest is  not  allowed,  it  may  be  sued  where  payable,  and  the 
interest  expressed,  recovered.  At  page  391,  Parsons  says, 
if  a  foreign  contract  provides  for  interest  which  is  lawful 
where  the  contract  is  made,  it  will  not  be  declared  void 
for  usury  in  a  State  in  which  only  a  lower  interest  is 
-  allowed  by  law.  In  2  Kent,  460,  (10  ed.  622,)  the  same 
rule  is  laid  down,  and  at  the  close  of  the  note,  on  page 
623,  it  is  said,  the  principle  now  established  in  Louisiana 
and  New  York  is,  that  the  place  where  the  contract 
is  made  determines  its  validity  as  to  interest,  though 
made  payable  in  another  State,  where  the  rate  of  interest 
is  lower. 

lY.  The  defendant  is  sued  as  a  guarantor  of  the  bonds 
of  the  coal  company,  and  cannot  interpose  the  defense  of 
usury.  (Mann  v.  Echford,  15  Wend.  502.  Draper  v.  Tres^ 
cott,  29  Barb.  408.     Vilas  dkc.  v.  Jones,  1  N.  T.  274.) 

y.  The  defendant,  in  this  case,  stands  in  the  same  situa- 
tion as  though  he  had  taken  the  bonds,  and  under  the 
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evidence  he  should  be  regarded  as  a  lender.  The  act  of 
becoming  guarantor  was  only  another  method  adopted  by 
him  to  place  so  much  money  in  the  hands  of  the  company, 
because  he  then  had  not  the  means  to  advance  upon  the 
bonds  allotted  to  him 

M6RQAN,  J.  I  had  doubts,  at  first,  whether  the  corpora- 
tion could  exercise  its  functions  within  the  limits  of  this 
State.  In  Merrick  v.  Brainard  and  othersy  decided  by  this 
court  in  January,  .1860,  (38  Barb.  574,)  it  was  held  that  a 
corporation  created  by  the  laws  of  Connecticut  could  not 
make  a  valid  contract  in  this  State,  when  it  appeared,  from 
the  evidence,  that,  except  in  the  formal  election  of  its 
ofiScers,  its  principal  onsiness  was  transacted  in  this  State. 
{Reversed  on  appeal^  34  N.  Y.  208.)  I  did  not  concur  in 
that  decision ;  nor  do  I  think  it  necessarily  controls  the 
case  at  bar;  for  the  evidence  here  shows  that  the  business 
of  the  Rock  Island  Coal  and  Coke  Company  is  transacted 
in  Illinois,  except  that  the  meetings  of  its  directors  are 
sometimes  held  in  this  State.  It  is  undoubtedly  true  that 
the  State  of  Illinois  cannot  create  a  corporation  within 
this  State,  but  it  is  no  objection  to  the  corporate  acts  of  a 
foreign  corporation  in  this  State,  that  they  are  authorized 
by  a  meeting  of  directors  held  in  this  State,  when  the  acts 
authorized  by  the  directors  ar^  not  repugnant  to  the  policy 
of  our  own  laws.  {Angell  dk  Ame$  on  Corp,  250,  et  seq. 
McCaU  V.  Byram  Manuf,  Co.,  6  Conn.  428.) 

Assuming  that  the  Rock  Island  Coal  and  Coke  Com- 
pany diily  authorized  the  issuing  of  the  bonds  in  question, 
by  a  resolution  of  the  directors  at  a  meeting  held  at  the 
city  of  Syracuse  in  this  State,  and  that  they  are  valid  by 
the  laws  of  Illinois,  where  the  company  is  located,  the  first 
question  is,  whether  the  defendant,  who  guarantied  their 
payment,  is  in  a  position  to  defend  upon  the  ground  of 
usury. 

It  is  claimed  that  this  question  has  already  been  dis- 
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posed  of,  80  far  as  this  court  is  concerned,  against  the 
views  of  the  plaintiff. 

By  the  laws  of  this  State,  (8e$8.  Laws  of  1850,  p.  334,) 
a  corporation  cannot  plead  usury  to  avoid  its  contracts; 
and  this  applies  to  fo^*eign  as  well  as  domestic  corporations. 
(Southern  Life  Ins.  Go.  v.  Packer ,  17  N.  T.  51.)  It  was 
decided  in  this  court,  in  the  case  of  The  Eungerford  Bank 
V.  Dodge^  (30  Barh.  626,)  that  indorsers  of  a  promissory 
note  made  by  a  corporation  were  not  within  the  act,  and 
might  interpose  the  defense  of  usury,  though  the  principal 
could  not  That  decision  was  made  by  a  divided  court, 
but  the  case  was  well  considered  by  the  learned  justice 
who  delivered  the  prevailing  opinion,  and  is  entitled  to 
our  respect  as  authority,  until  it  is  overruled  by  a  higher 
tribunal.  The  reasoning  in  the  cases  of  Curtia  v.  Leavitt, 
(16  N.  r.  9,)  and  Butterworth  v.  0*£mn,  (23  id.  275,)  seems 
to  conflict  somewhat  with  the  authority  of  Eungerford 
Bank  v.  Dodge;  but  the  case  itself  has  twice  been  decided 
in  this  court,  and  I  am  inclined  to  follow  it,  unless  the 
judge  who  concurred  in  the  decision  is  of  opinion  that  the 
principles  upon  which  it  was  decided  are  overruled  by  the 
Court  of  Appeals.  It  may  be  difficult  to  reconcile  it  with 
the  reasoning  of  the  judges  in  the  cases  above  referred  to 
in  the  Court  of  Appeals;  but  it  is  apparent,  I  think,  that 
a  statute  which  estops  a  corporation  from  pleading  usury, 
is  not  necessarily  to  be  construed  so  as  to  include  those 
who  indorse  its  paper  or  guaranty  the  payment  of  its  loans* 
It  is  a  question  of  construction,  and  this  court  having 
adbpted  a  certain  rule  in  reference  to  the  statute  of  1850, 
I  am  not  inclined  to  depart  from  it,  until  a  higher  court 
shall  have  decided  the  other  way,  or  the  judge  who  con^ 
curred  in  it,  shall  express  a  desire  to  reconsider  the  question. 

The  next  and  principal  question  is  whether  the  contract 
is  usurious.  Let  us  state  the  case  briefly  before  citing 
the  authorities.  The  Rock  Island  Coal  and  Coke  Com- 
pany is  an  artificial  being,  having  its  residence  in  the  Stato 
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of  Illinois.  It  is  authorized  by  the  legislature  of  that 
State  to  borrow  money  at  ten  per  cent.  It  came  to  Syra- 
cnse,  N.  Y.,  and  made  its  obligations,  agreeing  to  pay  ten 
per  cent  for  money.  The  contract  or  loan  was  made  in 
Syracuse.  The  money  was  borrowed,  and  the  repayment 
of  the  loan  and  interest  was  to  be  made  in  Syracuse.  This 
does  not  differ  from  the  case  of  an  individual  authorized 
by  the  laws  of  the  State  of  Illinois  to  borrow  money  at  ten 
per  cent,  to  be  used  in' some  enterprise  in  the  latter  State. 
He  may  borrow  the  money  in  this  State,  or  he  may  nego- 
tiate his  obligations  in  England  or  Holland.  K  the  pay- 
ment is  tosbe  enforced  in  the  State  where  the  person 
resides,  and  when  the  loan  is  authorized,  there  can  be  no 
difficulty  in  the  case.  The  difficulty  grows  out  of  the  fact 
that  the  contract  is  made  in  a  State  where  the  loan  of 
money  at  a  greater  rate  of  interest  than  seven  per  cent  is 
prohibited,  and  where  the  contract  of  the  guarantor  is  to 
be  enforced.  The  laws  of  Illinois  have  no  binding  force 
in  this  State^  and  this  court  does  not  sit  to  administer 
these  laws,  but  our  own. 

It  is  said  that  the  contract  was  made  in  Illinois.  This 
position  is  not  sound.  The  corporation,  so  to  speak, 
came  into  this  State  and  made  the  contract  here,  and 
agreed  to  repay  the  borrowed  money  here. 

It  is  therefore  as  much  a  New  York  contract  as  though 
an  individual  of  another  State  came  here  and  borrowed 
money  of  one  of  our  citizens,  agreeing  to  repay  the  same 
at  some  of  our  banking  institutions  in  this  State.  It  is 
said  that  all  contracts  which  are  to  be  construed  within 
the  State  in  which  they  are  made^  must  be  construed 
according  to  the  laws  of  that  State.  (2  Pars.  82.)  And 
the  same  thing  is  true  in  general,  when  contracts  are  con* 
strued  in  a  place  other  than  that  in  which  they  are  made. 
{Id,)  This  is  the  general  rule ;  but  there  are  exceptions. 
It  is  also  said  that  foreign  laws  may  have  a  qualified  force 
within  a  State^  by  the  comity  of  nations,  or  by  cpnstitu* 
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tional  provisions.  In  the  absence  of  legislative  inter- 
ference, it  may,  perhaps,  be  said  with  truth  that  laws  of 
another  State  may  have  some  operation  in  this  State, 
when  they  do  not  conflict  with  the  operation  of  our  own 
laws. 

As  to  the  validity  of  contracts,  the  general  rule  is  that 
a  contract  which  is  valid  where  it  is  made,  is  to  be  held 
valid  anywhere.  And  on  the  other  hand,  if  void  or  ille- 
gal by  the  laws  of  the  place  where  made,  it  is  void  every- 
where. (2  Pars,  82,  and  notey  and  authorities  there  cited.) 
It  is,  however,  claimed  that  although  contracts  are  gene- 
rally to  be  construed  according  to  the  laws  of  the  place 
where  they  are  made,  still  there  is  an  exception  to  this 
rule  when  the  contract  is  made  in  reference  to  a  foreign 
law.  There  is  no  principle  upon  which  such  an  exception 
can  be  supported.  It  would,  in  eftect,  give  to  a  foreign 
law  a  power  to  control  and  supercede  our  own  laws,  upon 
the  same  subject  matter.  This  principle  cannot  be  ad- 
mitted. 

If  the  bonds  in  question  had  been  made  payable  in  Ill- 
inois, there  are  authorities  which  hold  that  the  laws  of 
Illinois  might  be  applied  to  them.  But  these  bonds,  be- 
ing made  expressly  payable  in  this  State,  where  they  were 
executed,  the  laws  of  this  State  must,  upon  all  the  author- 
ities, be  applied  to  them.     (2  Pars.  96.) 

The  appellant's  counsel  cites  the  case  of  Le  Breton  v. 
MUes  (8  Paigej  261)  as  an  authority  for  a  difterent  rule. 
That  was  the  case  of  an  ante-nuptial  contract  entered  into 
in  this  State  by  two  natives  of  Prance,  relative  to  their 
future  interests  in  property  which  they  had  at  the  time  of 
the  marriage,  or  which  they  should  acquire  during  cover- 
ture. It  was  made  in  reference  to  the  laws  of  France, 
where  the  parties  expected  to  reside.  The  chancellor  held, 
that  as  France  was  their  intended  domicil,  the  laws  of  France 
must  be  resorted  to,  to  determine  their  rights  to  personal 
property,  as  affected  by  the  ante-nuptial  contract.     No 
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authorities  are  cited  to  sustain  the  decision ;  although  the 
chancellor  says  it  is  a  well  settled  principle  of  law  in  rela- 
tion to  contracts  regulating  the  rights  of  property  conse- 
quent upon  a  marriage,  so  far,  at  least,  as  personal  property 
is  concerned,  that  if  the  parties  marry  with  reference  to 
the  laws  of  a  particular  place  or  country  as  their  future 
domicil,  the  law  of  that  place  or  country  is  to  govern  as  the 
place  where  the  contract  is  to  be  carried  into  eflfect.  This 
is  but  another  illustration  of  the  rule  that  in  certain  cases, 
the  law  of  the  place  where  the  contract  is  to  be  performed, 
may  be  resorted  to,  to  determine  the  rights  of  the  parties, 
when  the  parties  contract  with  reference  to  such  a  law. 

The  cases  of  Pomeroy  v,  A%n9worthy  (22  Barb.  119,)  and 
Cutler  V.  Wright^  (22  N.  T,  472,)  belong  to  the  same  class, 
and  do  not  invalidate  the  general  rule  above  referred  to. 

If  I  am  right  in  these  views,  the  result  is,  that  the  bonds 
are  void  for  usury  as  to  the  defendant,  who  guarantied 
their  payment. 

It  is  proper  to  add,  as  I  have  already  intimated,  that  I 
do  not  concur  in  the  former  decision  of  this  court,  which 
permits  the  guarantor  to  set  up  a  defense  which  the  corpo- 
ration is  prohibited  from  interposing  to  the  same  bonds. 
If  my  brethren  are  of  opinion  that  the  case  of  Hungerford 
Bank  v.  Dodge  is  open  to  review,  in  consequence  of  the 
later  decisions  in  the  Court  of  Appeals,  which  have  been 
supposed  to  hold  a  contrary  doctrine,  I  shall  be  willing  to 
unite  in  a£Srming  the  judgment  on  this  appeal,  upon  the 
ground  that  there  is  no  usury  in  the  bonds  of  the  corpora- 
tion, the  statutes  of  this  State  having  repealed  the  usury 
laws,  as  to  corporations. 

And  I  am  unable  to  discover  the  principle  upon  which 
the  contract  of  the  guarantor  is  to  be  held  void  for  usury, 
when  there  is  no  usury  in  the  obligation  which  is  guar- 
antied. 

Since  writing  the  foregoing  opinion,  it  is  announced  that 
in  the  case  of  Boea  v.  Butterfield,  in  the  Court  of  Appeals, 
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(33  N.  F.  665,)  it  was  decided  that  the  guarantor  could 
not  avail  himself  of  the  statute.  The  judgment  must 
therefore  be  affirmed. 

Baoon,  J.,  concurred. 

MuLLiN,  J.,  (dissenting.)  I  cannot  agree  with  the  re- 
spondent's counsel  that  because  corporations  are  forbidden 
to  set  up  usury  as  a  defense,  therefore  the  usury  laws  are, 
as  to  them,  repealed,  and  that,  not  only  is  the  benefit  of 
the  defense  taken  from  the  corporation,  but  also  from  all 
persons  who  are  parties  to  their  contracts.  My  reasons 
for  this  opinion  are, 

1st.  That  the  statute  does  not,  in  terms  or  by  fair  im- 
plication, extend  the  prohibition  beyond  corporations. 

2d.  The  reasons  which  induced  the  enactment  of  the 
law  do  not  require  the  prohibition  to  be  extended  to 
individuals. 

3d.  Every  argument  in  favor  of  the  adoption  of  laws 
against  usury,  requires  the  enforcement  of  those  laws  in 
cases  where  individuals  are  sued,  who  are  parties  to  cor- 
porate contracts. 

Experience  has  shown  that  corporations  cannot  borrow 
money  on  as  favorable  terms  as  individuals.  This  results, 
in  part  at  least,  from  the  neglect  of  the  officers  and  agents, 
in  the  care  and  management  of  their  afiairs,  and  a  want 
of  attention  to  the  prompt  collection  of  debts  due  to,  and 
the  prompt  payment  of  debts  from,  corporations,  so  that 
a  greater  risk  is  assumed  in  loaning  to  them  than  to  indi- 
viduals, and  this  risk  must  be  compensated  by  a  higher 
rate  of  interest.  Again ;  while  corporations  may,  and 
doubtless  do,  suffer  from  the  effects  of  usuiy,  yet  it  is  not 
attended  by  the  same  results  as  in  the  case  of  individuals. 
The  one  suffers  in  purse,  the  other  in  both  mind  and  purse. 
While  both  may  become  poor,  the  corporation  is  not  made 
a  slave ;  it  has  no  children  to  clamor  for  bread ;  no  visions 
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of  alms  houses  invade  its  sleep,  or  haant  the  imagination 
when  awake.  There  is  a  difference,  a  vast  difference,  in 
the  mischief  resulting  from  grinding  the  face  of  a  poor 
corporation  and  of  a  poor  man.  The  former  has  neither 
heart  nor  soul ;  the  latter  has  both,  and  other  hearts  be- 
sides his  own,  for  which  he  is  bound  to  care  and  feel.  If 
it  be  true  that  the  credit  of  a  corporation  is  not  equal  to 
that  of  individuals  with  an  equal  amount  of  capital,  it 
must  pay  higher  interest  or  go  without  money.  The  in- 
terests of  society  are  so  interwoven  with  corporations,  they 
have  become  so  essential  to  the  business  of  every  com- 
munity, that  they  cannot  be  dispensed  with.  To  make  it 
necessary  that  private  credit  should  be  added  to  that  of 
the  corporation,  in  order  to  secure  the  lender  and  induce 
him  to  loan,  necessarily  involves  all  persons  who  may 
thus  lend  their  credit  in  the  affairs  of  the  corporation, 
thereby  increasing  the  extent  of  the  misfortunes  resulting 
from  failure  of  the  corporation,  or  subjects  its  stockholders 
to  the  payment  of  exorbitant  demands  for  commissions 
paid  to  such  sureties.  These  consequences  are,  to  a  con- 
siderable extent,  avoided  by  enabling  corporations  to  go 
into  the  market,  and  sell  their  paper  at  what  it  may  be 
worth,  without  exposing  the  purchaser  to  the  penalties  of 
usury. 

If,  notwithstanding  this  law,  corporations  are  unable  to 
borrow  money  without  calling  in  sureties,  the  very  end 
and  aim  of  the  statute  is  defeated.  The  usurer,  in  his  de- 
maud  of  security  for  a  loan,  is  as  ravenous  as  the  hungry 
wolf.  Like  the  daughter  of  the  horse  leech,  his  cry  is 
give,  give.  If  it  be  true  that  the  statute  has  not  only 
taken  from  the  corporation  the  right  to  plead  usury,  but 
from  all  who  may  have  become  parties  to  its  contracts,  the 
usurer  has  achieved  a  triumph  that,  I  trust,  the  legislature 
did  not  anticipate,  or  intend,  to  secure  to  him.  For  my- 
self, I  never  can  be  induced  to  believe  that  the  legislature 
contemplated  any  such  shameful  results.    But  whatever 
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our  opinion  may  be  on  this  subject,  this  court,  in  at  least 
two  cases,  has  held  that  the  prohibition  does  not  extend 
beyond  the  corporations,  (ffungerford  Bank  v.  Dodge, 
30  Barb.  626.     Bosa  v.  Butterfield  et  al.^  not  reported.) 

2d.  I  agree  with  the  respondents's  counsel,  that  the 
contract  should  be  regarded  as  made  in  Illinois,  and  in 
reference  to  its  laws,  so  far  as  the  laws  of  that  State  regulate 
the  power  of  the  corporation  to  contract^  or  the  manner  of  ex- 
ecuting  contracts.  {Bard  v.  Poofe,  2  Kern.  495.)  A  corpo- 
ration created  in  Illinois  and  authorized  by  its  charter  to 
loan  or  borrow  money,  may  make  the  contract  in  any 
other  State  which  permits  foreign  corporations  to  enter 
into  such  contracts  within  its  jurisdiction,  and  the  contracts 
made  in  the  foreign  State,  if  they  are  to  be  performed 
there,  will  be  governed  by  its  laws,  and  not  by  the  laws 
of  Illinois.  But  if  the  contract  is  one  which,  by  its  char- 
ter, the  corporation  cannot  make,  it  is  utterly  void,  not- 
withstanding it  may  be  lawful  in  the  State  in  which  it  is 
made.  {Bard  v.  Poole^  supra.)  In  a  certain  sense,  therefore, 
every  contract  made  by  a  foreign  corporation  in  this  State, 
which  is  to  be  performed  here,  is  made  in  reference  to  the 
laws  of  the  State  creating  the  corporation.  In  other 
words,  the  law  creating  the  corporation  must  be  resorted 
to,  everywhere,  to  ascertain  the  powers  conferred  upon  it. 
But  though  the  act  of  incorporation  may  prescribe  the 
rate  of  interest  which  the  corporation  may  charge,  yet  in 
a  contract  made  in  another  State,  and  to  be  performed 
there,  a  difl'erent  rate  of  interest  may  lawfully  be  con- 
tracted for. 

3d.  There  is  no  doubt  but  that  the  contract  in  this  case 
was  actually  made  in  this  State,  and  was  to  be  performed 
here.  lu  Owrtis  v.  Leavitt^  (15  N.  Y.  9,)  part  of  the  bonds, 
which  were  the  subject  of  the  contract  in  that  suit,  were 
delivered  in  England,  payable  in  English  currency;  the 
interest  was  to  be  paid  there,  and  certain  persons  residing 
there  were  appointed  to  act  in  reference  to  them,  and  the 
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agreement  to  take  the  bonds  in  advance  of  their  delivery 
was  made  in  England.  These  circumstances  were  relied 
upon  by  the  Court  of  Appeals,  as  establishing  the  fact  that 
the  contracts  were  English,  and  not  New  York  contracts, 
where  the  corporation  was  created  and  transacted  its 
business.  Within  the  principle  of  the  case' of  Curtii  v. 
Leavitt,  this  was  a  New  York  contract^  and  governed  by 
its  laws,  and  not  those  of  Illinois. 

4th/  It  is  settled,  beyond  all  room  for  argument,  that 
contracts  are  governed  by  the  laws  of  the  country  where 
they  are  made,  unless  they  are,  by  their  terms,  to  be  per- 
formed in  some  other  country,  in  which  event  the  laws  of 
the  latter  country  apply.  {Pomeroy  v.  Ainstoorth,  22  Barb. 
118.  Jacks  V.  Nickohy  1  Seld.  178.  Bard  v.  Poole,  2  Kern. 
495.  Davis  v.  Garr,  2  Seld.  124  )  This  rule  is  clear,  com- 
prehensive, and  easily  applied,  and  governs  this  case,  un- 
less there  is  some  modification  of,  or  exception  to  it,  which 
is  so  authoritatively  established  that  we  are  not  at  liberty 
to  disregard  it. 

The  modification  or  exception  insisted  upon  is,  that 
where  a  contract  is  made  in  one  State  or  country,  to  be 
performed  in  another,  in  which  the  rate  of  interest  is  not 
the  same,  the  parties  may  agree  for  the  payment  of  either, 
and  the  contract  is  not  usurious  in  the  State  whose  laws 
forbid  the  taking  of  the  rate  of  interest  provided  for  in^he 
contract,  and  declare  the  agreement  for  such  interest  to 
be  usurious  and  void.  This  doctrine  rests,  so  far  as  I  can 
find,  upon  two  decisions  of  the  chancellor  of  this  State, 
one  case  in  Louisiana,  and  an  elementary  work  of  Parsons^ 
being  his  treatise  on  Contracts.  K  there  is  any  other  case 
or  dicta  supporting  the  exception,  I  have  not  been  able  to 
find  it. 

In  Chapman  v.  Robertson^  (6  Paige,  627,)  the  question 
was,  whether  a  mortgage  was  usurious  under  the  law  of 
England,  given  on  property  in  this  State,  to  secure  a  loan 
made  in  England,  and  which  was  to  be  repaid  in  England, 
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the  rate  of  interest  being  eeven  per  cent,  while  the  rate  in 
England  was  five.  The  chancellor  held  that  the  mortgage 
being  given  on  property  in  this  State,  was  governed  by  the 
laws  of  this  State,  and  hence,  seven  per  cent  being  the  law- 
ful rate  of  interest  here,  the  mortgage  was  valid. 

While  the  principle  thus  asserted  may  be  assented  to,* 
without  overruling  or  qualifying  the  general  rule  that  the 
law  of  the  place  designated  by  a  dontract  for  its  perform- 
ance governs  its  construction,  yet  I  cannot  yield  my  assent 
to  the  doctrine.  The  general  rule  of  law  is  so  simple, 
comprehensive,  and  easy  of  application,  that  it  should  not 
be  abandoned  nor  modified,  nor  should  exceptions  to  it  be 
admitted,  unless  the  ends  of  justice  imperatively  require  it. 
The  interests  of  business  men  are  much  better  secured  by 
courts  establishing  and  enforcing  rules  that  are  easily  un- 
derstood and  applied  to  the  daily  affairs  of  life,  than  by 
attempting  to  attain  perfect  justice  by  the  multiplicatioa 
of  exceptions  to,  and  qualifications  of,  them.  The  mo- 
ment it  is  left  in  doubt  whether  a  contract  is  to  be  gov- 
erned by  the  laws  of  the  State  where  it  is  made,  or  where 
it  is  to  be  performed,  no  man  knows  what  law  will  be  ap- 
plied in  any  given  case,  and  litigation  and  contention  are 
introduced  without  the  slightest  benefit  to  any  person. 
In  the  case  cited,  the  loan  was  made  in  England,  and,  as 
the  chancellor  concedes,  it  was  to  be  performed  there.  It 
was  undoubtedly  an  English  contract,  and  as  it  provided 
for  s^ven  instead  of  five  per  cent,  it  was,  by  the  laws  of 
England^  usurious  and  void.  Now  the  principal  contract 
drew  after  it  the  collaterals ;  they  were  part  and  parcel  of 
the  contract  for  the  loan,  and  stood  or  fell  with  it.  It  is 
not  denied  but  that  the  mortgage,  as  to  its  form,  manner 
of  execution,  and  the  nature  and  extent  of  the  lien,  and  as 
to  the  remedies  by  which  it  might  be  enforced,  was  gov- 
erned by  the  laws  of  New  York,  where  the  land  lay. 
But  this  was  the  whole  extent  of  the  operation  of  these 
laws.     So  far  as  the  validity  of  the  mortgage  depended  on 
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the  validity  of  the  contract  of  loan,  it  was  governed  by  the 
laws  of  England,  and  if  the  original  contract  was  usurious 
and  void,  the  collaterals  were  also  void.  The  chancellor 
did  not  intend  to  overturn  this  principle,  which  has  been 
so  long  and  so  well  established. 

In  Dewar  v.  Span  (3  T,  R.  425,)  it  was  held  that  a  bond 
given  in  England,  payable  in  England,  reserving  a  greater 
interest  than  was  allowed  in  England,  was  usurious.  The 
bond  was  given  to  secure  the  purchase  money  of  land  in 
the  West  Indies.  Counsel  insisted  that  it  was  valid  under 
the  statute  14  George  3,  chap.  79,  which  provided  that  mort- 
gages and  other  securities  respecting  lands  in  Ireland  and 
the  West  Indies,  reserving  interest  allowed  in  those  coun- 
tries, should  be  valid  though  executed  in  England.  The 
court  held  that  the  statute  did  not  apply  to  personal  con- 
tracts. While  the  case  itself  is  an  application  of  the  gen* 
eral  rule  for  which  I  contend,  the  act  to  which  the  counsel 
and  court  refer,  is  a  parliamentary  adjudication  that  with- 
out  the  statute  mortgages  and  other  securities  on  land  in 
Ireland  and  the  West  Indies  would  have  been  void  for 
usury,  where  more  than  the  English  rate  of  interest  was 
reserved.  If  such  was  the  law,  the  remark  of  Lord  Ken- 
yon,  in  the  case  cited,  that  if  the  present  attempt  were  to 
succeed  it  would  sap  the  foundation  of  the  statutes  of 
usury,  was  strikingly  forcible  and  just  Statutes  like  the 
one  referred  to  are  never  passed  by  the  British  Parliament 
until  there  is  a  necessity  for  them,  and  then  only  after  the 
terms  of  the  law  have  been  approved  by  eminent  lawyers, 
who  know  what  the  law  is,  and  who  fully  understand 
what  change  or  alteration  is  required.  It  was  for  these 
reasons  that  a  law  changing  the  common  law,  becomes 
high  evidence  of  what  the  common  law  was  before  the 
alteration  was  made. 

In  Stapleton  v.  Conway  (3  Atk.  727)  it  was  held  that  a 
mortgage  on  land  in  the  colonies,  if  executed  in  England 
and  connected  toith  a  bond  or  other  pereonal  covenant  for  the 
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payment  of  more  than  seven  per  cent  interest,  was  usurious. 
This  case  is  in  direct  conflict  with  Chapman  v.  Robertson. 
The  two  cases  cannot  be  reconciled. 

I  submit,  in  view  of  these  authorities,  it  is  incumbent 
on  those  who  seek  to  make  an  exception  to  the  general 
rule,  to  furnish  some  reason  why  it  is  attempted  to  be 
made.  They  should  show  that  the  exception  ought  not 
to  be,  and  in  justice  cannot  be,  reasonably  and  fairly  with- 
in the  general  rule.  But  not  a  reason  is  assigned,  nor 
argument  furnished,  why  an  exception  should  be  made. 

In  Pratt  y.  Adamr{J  Paige  615,  631)  the  facts  were, 
that  drafts  were  drawn  by  Rathbun  on  Jones,  payable  in 
the  city  of  New  York,  one  at  sixty,  and  the  other  at  nine- 
ty days,  and  accepted  by  Jones.  These  were  discounted 
in  Ohio  for  the  benefit  of  Rathbun.  One  objection  to 
their  payment  was  that  they  were  usurious.  The  usury 
consisted  in  the  bank,  by  which  the  drafts  were  discounted, 
reserving  six  per  cent  discount,  and  Rathbun  agreed  to 
keep  the  bills  in  circulation  until  the  maturity  of  the 
drafts,  but  if  not,  then  he  was  to  furnish  the  funds  to  pay 
them.  If  these  were  Ohio  contracts,  they  were  void  if  the 
rate  of  interest  was  only  six  per  cent,  as  by  the  contract 
the  bank  was  to  receive,  not  only  its  interest,  but  the  bene- 
fit of  the  circulation  of  the  bills  paid  out  on  discounting 
the  bills,  in  addition  thereto.  Such  a  benefit  in  addition 
to  lawful  interest,  was  usury.  Under  the  general  rules 
relating  to  the  construction  of  contracts,  the  bills  were  not 
governed  by  the  laws  of  Ohio,  but  by  those  of  New  York, 
where  they  were  payable.  This  disposed  of  the  question 
of  usury,  so  far  as  Rathbun  was  concerned.  It  was  wholly 
unnecessary  for  the  chancellor  to  go  further  and  express 
an  opinion  on  a  question  not  before  him.  Indeed  he 
clearly  shows  that  if  the  contract  was  to  be  deemed  to  be 
an  Ohio  contract,  there  was  not  sufiicient  proof  before  him 
to  enable  him  to  pronounce  it  usurious ;  so  that  in  no 
view  of  the  case  was  he  called  on  to  give  an  opinion  on 
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the  question  whether  the  rate  of  interest  of  either  Ohio  or 
New  York  might  have  been  agreed  upon  without  render- 
ing the  contract  usurious.  But  if  the  question  was  before 
him,  he  does  not  discuss  it,  but  refers  to  the  decision  in 
Louisiana,  and  expresses  his  concurrence  itx  it,  without 
assigning  any  reason  why  he  concurred.  In  neither  of 
the  cases  cited  has  the  question  been  decided,  and  we  are 
at  liberty  to  dispose  of  the  question  unembarrassed  by  any 
authoritative  decision.  But  when  so  learned  and  able  a 
jurist  as  Chancellor  Walworth  has  examined  a  question 
of  law  and  declared  his  opinion  upon  it,  every  judge 
will  hesitate  long  before  he  will  differ  from  him ;  much 
longer  before  he  will  overrule  him.  But  believing  as 
I  do  that  he  was  in  error,  I  cannot  yield  to  a  mere  die- 
tuniy  while  I  would  concur  in  his  decision  of  a  question 
of  law,  though  I  might  not  be  convinced  of  its  correct- 
ness. The  learned  chancellor  rests  himself  upon  Depeau  v. 
Humphret/s  (20  Martin,  1.)  That  case  I  have  not  seen,  but 
taking  the  statement  of  it  given  by  the  chancellor  and  by 
Judge  Story  in  his  Conflict  of  Law9,  the  precise  question 
now  under  consideration,  was  there  examined  and  decided. 
Story  dissents  from  the  doctrine  of  that  case,  and  it  is  not 
supported  by  a  single  decision  in  any  common  law  court 
of  this  country  or  of  England.  The  reasons  why  it  should 
ilot  be  followed  are  elaborately  stated  in  the  Conflict  of 
Law9y  and  I  will  not  attempt  to  add  to  the  arguments 
there  presented. 

I  have  referred  to  2  Pars,  on  Oont.^  as  an  authority  in 
support  of  the  position  of  the  chancellor.  But  as  no  rea- 
son  is  furnished  in  support  of  the  author's  opinion,  we 
have  added  only  the  weight  of  the  dictum  of  a  very  dis- 
tinguished jurist,  whose  opinion  commands  the  highest 
respect  of  the  profession,  both  at  home  and  abroad.  The 
question  is  not  one  of  opinion  merely.  It  is  one  in  regard 
to  which  the  reason  must  be  convinced;  as,  if  established, 
the  usury  laws  will  be,  in  an  important  class  of  cases,  re- 
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pealed,  and  doubt  thrown  upon  the  construction  of  con- 
tracts which  the  safety  and  convenience  of  business  men 
require  should  be  left  undisturbed.  It  is  folly  to  suppose 
that  the  law  against  usury  will  be  preserved  by  enabling 
parties  alleging  usury  to  show,  as  is  suggested  by  Chancel* 
lor  Walworth,  that  the  contract  was  made  with  intent  to 
evade  the  usury  laws  of  the  State  whose  usury  laws  have 
been  violated.  The  difficulty  is,  the  burthen  of  proof  is 
thrown  upon  the  wrong  party.  The  agreement  should  be 
held  presumptively  usurious,  and  require  the  party  assert- 
ing its  validity  to  prove  the  facts  that  would  make  it  so. 
There  has  rarely  been  a  case  in  which  an  agreement  or 
course  of  dealing  has  been  held  presumptively  valid,  but 
the  right  was  given  to  show  that  it  was  intended  as  an 
evasion  of  the  statutes  against  usury,  but  in  a  short  time, 
it  ripened  into  an  established  right,  and  the  poor  privilege 
of  proving  that  the  agreement  was  entered  into  with  intent 
to  evade  the  laws  against  usury,  afforded  no  protection  to 
the  victim  of  the  usury. 

I  am  constrained  to  vote  for  reversing  the  judgment,  and 
granting  a  new  trial,  with  costs  to  abide  the  event 

Judgment  affirmed. 

[Ohoitdaoa  Qivbeal  Tbbx,  January  2, 1866.    JKkfftM,  Morgtm  and  Btiem, 
JoaUcas.] 
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In  the  matter  of  the  Bloomfibld  and  Rochester  Natu-  .eehjM 

RAL  Gas  Light  Company  vs.  David  H.  Richardson  and 
others. 

The  Rochester  and  Bloomfleld  Natural  Qas  Light  Company  was  incorporated 
under  the  general  gas  companies'  statute  of  1848,  for  the  purpose  of  utiliz- 
ing the  natural  gas  flowing  ft*om  a  gas  spring  or  well  in  the  town  of  Bloom- 
fleld, county  of  Ontario.  By  a  special  act  of  the  legislature,  passed  May  9, 
1870,  it  was  authorized  to  conduct  the  gas  from  said  well  to  any  city,  town 
or  Tillage  within  thirty  miles  of  that  point,  by  mains,  to  sell  and  supply  gas 
for  lighting  the  streets,  public  parks,  dwellings  and  other  buildings  therein. 
It  was  further  authorized  to  take  private  property  for  any  ,of  its  purposes, 
and  in  a  proceeding  to  acquire  such  private  property  it  was  directed  to  fol- 
low the  provisions  of  the  general  railroad  act.  The  statute  declares  that  any 
real  estate  so  acquired,  for  the  purposes  aforesaid,  shall  be  deeiped  to  be  ac- 
quired for  a  public  use.  Tlie  corporation  undertook  to  conduct  gas  to  the 
city  of  Rochester,  a  distance  of  about  thirty  miles  from  its  well.  In  a  pro- 
ceeding to  acquire  the  right  oi  way  for  its  mains  through  the  lands  of  private 
owners,  and  to  appoint  commissioners  of  appraisal,  it  was  held,  that  the 
purposes,  objects  and  business  of  this  corporation  were  a  ''public  use," 
within  the  meaning  of  the  constitution ;  and  that  the  statute  authorizing  it 
to  take  private  property  for  the  purposes  of  its  said  business  was  constitu- 
tional and  valid. 

The  power  to  exercise  the  right  of  eminent  domain,  where  such  right  exists, 
may  be  conferred  upon  a  corporation  acting  in  its  own  interests,  and  for  pur- 
poses of  private  gain. 

In  order  to  constitute  a  "  public  use,"  within  the  meaning  of  the  constitution, 
it  is  not  necessary  that  the  improvement  should  directly  benefit  the  people 
of  the  whole  State,  but  the  direct  public  benefit  contemplated  may  be  con- 
fined to  a  particular  community. 

When  the  use  to  which  private  property  is  to  be  appropriated  is  a  public  one, 
the  legislature  is  the  sole  judge  of  the  necessity  or  expediency  of  the  ap- 
propriation. 

In  general,  the  legislature  is  the  sole  judge  of  what  constitutes  a  public  use. 
But  to  a  very  limited  extent,  the  constitutionality  of  a  statute  purporting  to 
confer  the  right  to  take  private  property  for  public  use,  is  a  Judicial  ques- 
tion. If  the  effect  of  a  statute  is  to  divest  one  citizen  of  his  property  for  the 
benefit  of  another,  without  the  semblance  of  any  public  benefit,  or  when  the 
absence  of  all  pretense  of  public  benefit  is  clear  and  palpable,  it  will  be  the 
duty  of  the  courts  to  declare  the  act  unconstitutional  and  void,  not  as  aii 
unauthorized  taking  of  private  property  for  public  use,  but  as  an  attempt  to 
take  it  for  private  use.  But  in  oi-der  to  authorize  the  court  to  interfere,  it 
must  be  clear  and  manifest  that  no  public  use  was  contemplated. 

The  provision  of  the  constitution  in  question  does  not  purport,  and  was  not 
designed,  to  define  or  limit  the  nature  of  the  use  for  which  private  property 
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can  be  taken,  but  only  to  require,  absolutely,  that  in  all  cases  where  the 
property  is  taken  for  a  public  use,  just  compensation  shall  be  pro?ided  for 
and  made. 
It  9tem$  that  if  any  business  or  enterprise  can  fairly  be  supposed  to  be  a  matter 
by  which  the  public  of  a  particular  community,  or  various  communities,  maj 
be  benefited,  or  if  it  has  for  its  object,  or  one  of  its  objects,  a  matter  whicli 
may  be  for  the  public  benefit,  or  which  may  constitute  a  public  improTe- 
ment,  then  such  business  or  enterprise  is  a  "public  use,"  within  the  meaning 
of  the  constitution,  although  the  parties  engaged  in  it  may  be  actuated  solely 
by  the  inducement  of  private  gain. 

APPEAL,  by  the  defendants,  from  an  order  of  the  special 
term  of  Monroe  county,  appointing  commissioners  to 
appraise  the  compensation  to  be  paid  to  Bicbardson  and 
Calkins,  for  the  right  to  lay  a  gas  main  in  the  high- 
way in  front  of  their  premises,  leading  from  Henrietta  to 
Rochester. 

John  Norton  Pomeroy^  for  the  appellants. 

The  statute  authorizing  the  petitioner  to  take  private 
property,  even  upon  a  full  compensation,,  without  the  con- 
sent of  the  owners,  is  utterly  null  and  void.  The  busi- 
ness, the  purposes  and  the  objects  of  the  petitioner  are  not 
a  "public  use*' within  the  meaning  of  the  constitution, 
which  authorizes  private  property  to  be  taken  upon  mak- 
ing compensation. 

The  following  principles  have  been  so  firmly  settled 
that  no  extended  argument  upon  them  is  necessary. 

A.  When  the  purpose  for  which  private  property  is  to 
be  taken  is  confessedly  a  '^  public  use,"  the  legislature  is 
the  sole  judge  as  to  the  expediency,  the  propriety,  the 
necessity  of  the  taking;  the  courts  must  obey  the  legis- 
lative mandate.  But  when  the  question  is  whether  the  use 
is  a  public  one  or  not,  the  decision  of  the  legislature  is  not 
final.  Whether  the  use  to  which  private  property  has 
been  or  is  to  be  appropriated,  is  "  public"  or  not,  is  purely 
a  judicial  question,  and  must  be  determined,  in  each  case, 
by   the   courts,  if  a  proceeding  involving  the  question 
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arises.  Any  other  constri:^ction  would  render  the  consti- 
tutional restriction  a  nullity,  and  would  leave  the  legis- 
lature omnipotent  to  appropriate  private  property  for  any 
purpose  which  it  chose  to  call  '^public"  in  a  statute. 
Although  there  are  a  few  dicta  which  seem  to  hold  the 
■other  way,  and  especially  an  observation  of  Chancellor 
Walworth  in  an  early  case,  yet  this  doctrine  is  now  settled 
by  the  overwhelming  weight  of  authority,  as  well  as  on 
principle.  (Talbot  v.  HudsoUy  16  Oray^  417,  421.  Sadler 
V.  Langham,  34  Ala.  311,  326-328.  Bankhead  v.  Brown^ 
25  loway  640.  Concord  R.  B.  v.  Oreely^  17  iV:  E.  47,  57,  61. 
Co8ter  V.  Tide  Water  Co,,  3  C  E:  Green  [N.  J.]  54,  63-71. 
Harris  v.  Thompsonj  9  Barb.  350,  362.  Matter  of  Toumsend, 
39  N.  r.  171,  174,  181,  182.  Am.  Law  Beuiew,  No.  for 
January,  1872,  pp  197,  198,  et  $eq,) 

B.  The  taking  oi*  appropriation  of  private  property 
need  not  be  made  by  the  government — the  legislature — 
directly,  but  the  right  may  be  assigned  or  delegated  to 
corporations  or  to  private  persons.  This  doctrine  was 
established  after  much  struggle,  but  is  now  too  firmly  set- 
tled to  be  questioned.  It  should  be  remembered,  how- 
ever, that  the  delegation  may  be  to  private  persons  as  well 
as  to  corporations.  Corporations  possess  no  such  capa- 
cities as  make  a  use  in  their  hands  ^^  public/'  which  would 
not  be  equally  so  in  the  hands  of  any  individual  person. 
(Bloodgood  v.  M.  and  H.  Bailroad  Co.,  18  Wend.  9,)  and 
many  other  cases. 

C.  The  use,  in  order  to  be  "public,"  need  not  be  for 
the  benefit  of  the  State,  in  its  organic  capacity  ;  but  it  is 
sufficient  if  it  be  for  the  benefit  of  the  individual  persons 
who  form  the  political  society.  Senator  Tracy  strove 
manfully,  in  Bloodgood  v.  B.  B.  Co.,  (supra,)  to  establish 
the  contrary  doctrine,  but  failed.  This  one  doctrine  has 
made  private  property  more  precarious  in  the  United 
States  than  in  any  other  civilized  country.    It  is  the  plain 
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dutj  of  the  courts  to  see  that  it  be  not  so  extended  as  to 
destroy  the  constitntional  limitation. 

Assaraing  the  foregoing  principles,  I  proceed  to  inquire 
what  uses  are  public,  and  what  are  not. 

I.  The  following,  and  they  only,  have  been  held  to  be 
public,  within  the  meaning  of  the  constitutional  provision. 
I  separate  them  into  groups  or  classes,  so  that  the  general 
principles  upon  which  each  case  rests  may  be  clearly  seen 
and  distinguished. 

1.  All  purely  governmental  purposes,  whether  carried 
on  by  the  State  itself,  through  some  of  its  departments, 
or  by  local  governments^  such  as  those  of  counties  and 
towns.  Under  this  class  it  has  been  held  that  private 
property  may  be  taken  for  a  public  school-house,  (  William» 
V.  School  District,  33  Vt  271 ;)  for  a  fort,  {Gilmer  v.  Lime 
Pointy  18  CaL  229 ;)  and  this  class  would  undoubtedly 
include  buildings  for  state-houses,  capitols,  court-houses, 
public  prisons  and  the  like. 

2.  All  means  and  methods  for  transit  of  passengers  or 
goods,  whether  constructed  by  the  State,  like  the  Erie 
canal,  or  by  private  enterprise,  like  most  railroads.  This 
class  includes  public  highways,  turnpikes,  bridges,  rail- 
roads, canals,  docks  and  wharves. 

It  is  plain  that  in  every  possible  instance,  under  this 
class,  the  use  is  for  the  whole  public,  and  not  for  any  defi- 
nite or  indefinite  limited  portion  of  it;  because,  although 
as  a  matter  of  actual  experience,  persons  living  near  the 
structure  use  it  and  are  benefited  by  it  more  than  others, 
yet  none  are  or  can  be  shut  out  from  its  use.  Every  indi- 
vidual may  travel  over  these  means  of  transit,  or  use  the 
wharves,  and  has  a  common  law  right  to  do  so,  either 
without  toll  of  the  bridge  or  highway,  4c.,  free,  or  by  pay- 
ing the  customary  toll  or  fare  in  the  cases  where  that  is 
legally  required.  It  is  an  entire  perversion  of  terms,  and 
a  complete  confusion  of  legal  ideas,  to  say  of  any  highway 
or  bridge  however  local,  that  it  is  for  the  use  only  of  the 
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commQDity  which  surrounds  it.  The  shortest  and  most 
unfrequented  highway  is  for  the  use  and  benefit  of  the 
whole  State.  (Bloodgood  v.  £.  R.  Co.^  18  Wend,  9.  Swan 
V.  WilliamB,  2  Mich.  427.  Concord  R.  R.  v.  Oreely,  17 
N.  H.  47.  Arnold  v.  Bridge  Go.,  1  Duuall^  [JSy.,]  372,)  and 
many  other  cases. 

3.  Measures  of  police,  and  especially  those  which  are 
designed  to  promote  health.  In  this  class  there  are  sev- 
eral particular  instances,  not  resembling  each  other  in 
their  outward  and  physical  features;  but  it  will  be  seen 
that  in  all  of  them  the  element  which  makes  the  use 
"  public,"  belongs  to  that  branch  of  governmental  func- 
tions termed  police,  and  in  most  of  them  this  element  is 
purely  sanitary.     This  class  includes, 

(1.)  Water  works  to  supply  cities  with  water.  Health — ■ 
the  necessity  of  pure  and  wholesome  water  as  much  as  of 
pure  and  wholesome  air — and  not  mere  convenience,  and 
emphatically  not  gain,  is  the  public  use  which  renders  these 
works  and  enterprises  valid.  {ReddaU  v.  Bryan,  14  Md. 
444.  Burden  v.  Stern,  27  Ala,  104  Lumbard  v.  Stearnn, 
4  Cuih.  60.  Mayor  ^c,  v.  BaUey,  2  Benio,  452,  per  Gar^ 
diner.  President.) 

(2.)  Provisions  and  means  for  draining  swamps,  marshes 
and  low  lands.  (Hartwell  v.  Armstrong,  19  Barb.  166. 
People  V.  Hfearing,  27  N,  T.  306.  Anderson  v.  Kerns  Drain* 
ing  Co., 14  Ind.  199,  202.)  This  last  case  expressly  holds 
that  draining  for  sanitary  purposes  is  a  public  use,  but  for 
other  purposes  is  not 

(3.)  Provisions  and  means  for  removing  dams  and  per- 
mitting stagnant  and  offensive  waters  to  flow  off,  thus 
abating  a  great  public  nuisance,  and  rendering  a  whole 
district  salubrious  which  was  before  pestilential.  {Miller 
V.  Oraig,  3  Stocht  \N.  J.]  175.  Talbot  v.  Hudson,  16  Gray, 
417.     Dinghy  v.  Boston,  100  Mass,  544.) 

(4.)  Drains  and  sewers  in  cities.  (Hildreth  v.  Lowell, 
11  Gray,  345.) 
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(5.)  Public  burying  grounds.  {Edwards  v.  Stonington 
Cemetery  As$,^  20  Conn.  466.) 

The  cases  generally,  that  is,  throughout  the  United 
States,  go  no  further  than  the  foregoing  ;  but, 

4.  In  Massachusetts,  Connecticut,  and  perhaps  in  a  very 
few  other  States,  statutes  have  existed  from  an  early  day, 
known  as  the  "  flowage  acts,"  by  which  land  is  permitted 
to  be  taken  for  mill-dams,  &c.  These  statutes  form  part 
of  the  peculiar  local  systems  of  those  states,  and  have  been 
sustained  on  the  ground  that  the  means  of  promoting 
manuractures  was  a  public  use.  See  Eazen  v.  Essex  Co,y  (12 
Cush,  475 ;)  Boston  Milldam  Co.  v.  Newman^  (12  Pick.  467,) 
and  many  other  Massachusetts  cases ;  Olmstead  v.  Camp, 
(33  Conn.  632 ;)  Todd  v.  Austin,  (34  id.  78.)      • 

These  doctrines  have  not  been  followed  to  any  extent  in 
other  States.  In  Alabama  a  similar  statute  was  recently 
declared  void,  although  it  had  stood  for  a  long  time. 
{Sadler  v.  Langham,  34  Ala.  311,  323,  325,  326-328,  330.) 
In  Tennessee  a  very  early  case  had  held  that  a  grist-mill 
was  a  public  use,  but  that  a  saw-mill  or  a  paper-mill  was 
not  {Harding  v.  Goodlett,  3  Yerger,  41.)  And  even  the 
former  part  of  this  decision  was  recently  overruled  in 
{Memphis  Freight  Co.  v.  Memphis,  (6  Cold.  [Tenn.]  419.) 
Finally,  this  New  England  doctrine  has  been  expressly 
repudiated  in  New  York,  {Hag  v.  Oohoes  Co.,  3  Barb.  42, 
47;)  and  see  on  the  ppecial  subject,  Cooley*s  Constitutional 
Limitations,  p.  534. 

II.  The  business,  objects  and  design  of  this  gas  company 
do  not  make  it  a  "public  use,"  within  the  principles  of 
any  of  the  foregoing  classes,  nor  within  the  doctrines  of 
any  authoritative  decision. 

1.  "Public  use*'  means  something  more  than  public 
convenience,  public  benefit,  or  public  interest.  It  implies 
and  includes  a  notion  of  necessity,  of  exigency.  Much 
stress  is  laid,  by  the  respondent,  upon  the  fact  that  the 
"  use"  need  not  be  for  the  whole  people  of  the  State ;  that 
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it  may  be  for  a  limited  portion  of  that  people  and  still  be 
"  public."  This  is  true ;  but  from  the  foregoing  classifica- 
tion it  is  made  plain  in  just  what  cases  the  use  may  be  for 
a  limited  number  and  still  be  public.  The  criterion  is 
found  in  the  nature  of  the  use  itself.  It  is  utterly  untrue 
that  any  and  every  kind  of  use  may  be  necessarily  confined 
to  a  limited  portion  of  the  people  of  the  State,  and  yet  be 
''public."  The  classification  which  I  have  made  enables 
us  to  draw  the  dividing  line,  as  follows ;  and  I  submit 
this  as  an  accurate  generalization  of  the  doctrine.  The 
object,  to  be  a  public  use,  must  either  be,  (1,)  something 
which,  ip9o  factOy  by  its  mere  existence,  and  of  necessity, 
produces  some  great  common  good  to  all  the  inhabitants 
of  a  particular  district,  such  as  sanitary  measures  for  drain- 
ing, water  supply,  and  the  like  ;  or,  (2,)  it  must  be  some- 
thing in  which  the  public  at  large — that  is,  every  individual 
if  he  pleases — has  a  legal  interest  and  right,  such  as  a 
highway,  railroad,  and  the  like ;  or,  (3,)  it  must  be  some- 
thing directly  governmental,  such  as  a  fort,  a  state-house, 
and  the  like.  I  submit,  that  these  three  general  divisions 
include  and  exhaust  all  possible  cases.  In  the  first  of 
them  alone  can  the  use  be  limited  to  a  defined  portion  of 
the  State. 

K  we  go  beyond  these,  we  cannot  stop  short  of  every 
trade,  business,  manufacture,  profession  and  occupation, 
by  means  of  which  divers  individuals  and  communities 
are  accommodated.  The  moment  we  break  over  the  line 
which  I  have  indicated,  and  which  the  cases  recognize 
with  greater  or  less  distinctness,  we  cannot  logically  stop 
short  of  any  and  every  lawful  trade  or  calling.  In  addi- 
tion to  the  cases  cited  above,  see  in  particular  the  follow- 
ing, in  which  the  nature  of  a  public  use  is  discussed  at 
large,  and  which  fully  sustain  my  position.  (Gilmer  v. 
Lime  Point,  18  Cal  229,  per  Baldwin,  J.,  251,  252.  Cos- 
ter V.  Tide  Water  Co.,  3  C.  E.  Green^  54,  per  Zabriskiey 
Ch.  J.,  63-67.     Memphis  Freight  Co.  v.  Memphis,  4  Ooldwell, 


444        CASES  IN  THE  SUPREME  COURT. 

Bloomfleld  &>c.  Natural  Gas  Light  Co.  9.  Richardson. 

419,  423,  425.  Bankhead  v.  Brown,  25  Iowa,  540.  Sadler 
V.  Langham,  34  Ala.  311,  323,  325.) 

To  the  foregoing  positioDS,  so  fully  supported  by  reason 
and  by  authority,  there  are  opposed  two  recent  flowage 
cases  in  Connecticut.  (OlmBtead  v.  Camp,  33  Conn.  532, 
and  Todd  v.  Austin,  34  id.  78.)  In  the  latter  case  the 
necessities  of  the  position,  and  the  logic  of  the  judge  forces 
him  to  hold,  and  he  does  hold  without  wincing,  that 
^^  whenever  a  person  carries  on  any  business,  and  furnishes 
articles  which  members  of  the  community  find  it  conven- 
ient or  advantageous  to  buy,  then  his  business  is  a  public 
use.''  This  is  the  reduetio  adabsurdum.  It  is  saying  that 
the  legislature  may  empower  a  person  to  take  private 
property  to  carry  on  every  trade  or  occupation  con- 
ceivable. It  utterly  abolishes  the  word  **  public'*  from 
the  constitutional  provision.  Yet  to  this  conclusion  the 
court  must  come,  this  doctrine  it  must  adopt,  if  it  passes 
beyond  the  simple  rules  and  criteria  which  I  have  in- 
dicated, and  holds  the  petitioner  entitled  to  take  our 
property. 

2.  There  is  nothing  in  the  nature  of  the  petitioner's 
business  which  makes  it  a  public  use.  It  is  simply,  at 
most,  a  convenience  to  certain  persons  dwelling  in  Roch- 
ester, where  there  is  already  a  supply  of  gas.  It  is  per- 
haps more  convenient  to  use  gas  than  candles,  or  sperm 
oil,  or  even  kerosene  oil,  and  that  is  the  whole  of  it.  The 
same  doctrines  which  enable  the  petitioner  to  take  private 
property  in  order  to  facilitate  its  business,  would  have  en* 
abled  the  manufacturer  of  mould  candles  to  take  private 
property  because  his  commodity  was  an  improvement 
upon  the  old  fashioned  dip,  or  the  seller  of  sperm  oil  to 
take  private  property  because  his  commodity  was  more 
convenient  to  use  than  candles. 

There  is  no  resemblance  between  this  case  and  that  of 
a  water  supply.  Water  is  an  absolute  necessity,  not  a  con- 
venience ;  it  is  a  sanitary  necessity. 
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Nothing  can  be  said  in  favor  of  the  petitioner's  right 
which  would  not  apply  with  equal  force  to  every  kind 
of  manufacture,  to  every  kind  of  lawful  business,  to 
hanks,  to  mercantile  stores,  to  taverns,  and  to  a  thousand 
other  pursuits. 

If  the  petitioner  can  take  its  right  of  way  through  our 
lands,  then  every  gas  company  could  have  power  to  con- 
demn private  property  for  its  works,  offices,  &c.,  which 
has  never  as  yet  been  attempted,  nor  claimed ;  nay,  the 
petitioner  could  have  power  to  take  the  gas  well  at  Bloom- 
field  from  its  owner,  or  even  to  take  the  whole  property 
of  the  Rochester  gas  company  to  its  own  use ;  because  if 
the  use  be  public,  there  is  no  limit  to  the  amount  or  nature 
of  the  property  which  may  be  taken.  In  this  manner  the 
pretended  right  is  tested,  and  the  statute  conferring  it  is 
shown  to  be  void,  because  it  necessarily  leads  to  such 
consequences. 

I  submit,  that  the  order  appealed  from  should  be  re- 
versed, and  the  petition  for  the  appointment  of  commis- 
sioners of  appraisal  should  be  denied. 

Theodore  Bacon^  for  the  respondent,  cited  Seekman  v. 
Saratoga  and  Schenectady  R,  R.  Go.y  (3  Paige^  45,  73-75 ;) 
Bloodgood  v..  Mohawk  and  Hudson  R,  R.  Co,^  (18  Wend.  9, 
13-16;)  Buffalo  and  N.  T.  R.  R.  v.  Brainard,  (5  Seld,  100, 
109;)  The  People  v.  Smith,  (21  N.  Y.  595;)  Lumbard  v. 
Steams,  (4  Cush.  60 ;)  Gilmer  v.  Lime  Point,  (18  Cal  229.) 
It  was  also  maintained  by  counsel,  that  the  corporation 
petitioner,  being  given,  by  special  act  of  the  legislature, 
{Laws  0/1870,  ck  757,  p.  1878,)  and  by  the  general  law, 
(3  JEdm,  Stat,  852,  §  18,)  the  right  to  lay  its  pipes  in  high- 
ways, both  in  the  city  and  thiB  country,  might  lawfully  do 
80  without  acquiring  further  rights  from  adjoining  pro- 
prietors ;  but  it  was  conceded  that  the  claim  could  not  bo 
asserted  in  these  proceedings  instituted  by  itself. 
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By  the  Court,  Talcott,  J.  The  reRpondent  is  a  corpora- 
tion, created  under  the  act  of  1848,  to  authorize  the  forma- 
tion of  gas  companies.  The  object  of  the  formation  of  the 
company  was  to  utilize  the  illuminating  and  combustible 
gas,^  naturallj  flowing  from  what  is  termed  a  gas  well, 
situate  in  Bloomfield,  in  the  county  of  Ontario,  and  about 
thirty  miles  from  the  city  of  Rochester.  By  an  act  passed 
May  9,  1870,  to  grant  additional  powers  to  the  Bloomfield 
and  Rochester  Natural  Qas  Light  Company,  it  is  provided 
that  the  company,  in  addition  to  the  powers  and  franchises 
conferred  upon  it  by  the  general  statute,  and  the  acts 
amendatory  thereof,  should  have  the  right  and  power  to 
conduct  the  gas  from  said  gas  well  to  any  city,  town  or 
village  within  thirty  miles  therefrom,  and  situated  within 
the  counties  of  Ontario,  Livingston  or  Monroe,  by  mains, 
conduits  or  pipes  in  any  such  city,  town  or  village,  to  sell 
and  supply  gas  for  lighting  the  streets,  public  parks, 
dwellings  and  other  buildings  therein ;  and  that  in  any 
such  city,  town  or  village,  to  or  through  which  the  corpo- 
ration should  conduct  its  gas,  it  should  have  the  rights 
and  powers  conferred  by  section  18  of  the  said  general 
statute,  and  the  acts  amendatory  thereof,  the  same,  to  all 
intents  and  purposes,  as  if  said  gas  were  manufactured, 
and  said  corporation  thus  located,  and  its  business  opera- 
tions conducted,  in  said  respective  cities,  towns  or  villages. 
The  act  further  provides  that,  in  case  it  shall  be  necessary 
for  the  corporation  to  take  private  property  for  said  pur- 
poses, and  it  cannot  agree  with  the  owners  and  occupants, 
then  such  proceedings  may  be  had,  for  the  purpose  of 
acquiring"  the  right  to  take  such  property  for  any  purpose 
authorized  by  this  act,  or  the  said  general  law,  as  is  pro- 
vided for  acquiring  the  title  to  real  estate  by  railroad  cor- 
porations, under  the  provisions  of  the  general  railroad  act; 
and  that  any  real  estate  so  acquired  for  the  purposes  afore- 
said, shall  be  deemed  to  be  acquired  for  public  use. 

The  corporation  is  engaged  in  the  enterprise  of  convey- 
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ing  the  gas  from  the  well  to  the  city  of  Rochester,  and  for 
such  purpose  desires  to  lay  its  mains  under  the  surface  of 
a  highway  leading  from  Henrietta  to  the  city  of  Rochester. 
The  appellants  are  the  owners  of  certain  lands  along  which 
the  highway  passes,  and  own  the  fee  of  the  land  in  front 
of  their  premises,  to  the  center  of  the  highway. 

The  corporation  desires  to  lay  its  mains  under  the  sur- 
face of  that  portion  of  the  highway  the  fee  of  which  is  in 
the  appellants,  and  has  been  unable  to  agree  with  the  ap-  * 
pellants  as  to  the  amount  of  compensation  to  be  paid  to  them 
for  the  right  and  privilege.  The  corporation,  therefore,  ap- 
plied to  the  special  term  for  the  appointment  of  commis- 
sioners of  appraisement,  in  the  manner  prescribed  in  the 
general  railroad  act.  An  order  appointing  such  commis- 
sioners was  made  by  the  special  term,  from  which  order 
the  appellants  appeal. 

On  this  appeal,  the  question  presented  is,  whether  the 
right  thus  sought  to  be  acquired  by  the  corporation  is  a 
public  use,  so  that  the  legislature  is  authorized  in  further- 
ance of  it,  to  exercise  the  right  of  eminent  domain,  and 
to  confer  the  power  to  exercise  that  right  upon  the 
respondent.  Most  of  the  principles  involved  in  the  dis- 
cussion of  this  appeal  have  been  authoritatively  settled. 

In  Bloodgood  v.  The  Mohawk  and  Hudson  River  R.  R,  Co,y 
(18  Wend.  9,)  it  was  settled  by  the  court  of  last  resort  that 
the  power  to  exercise  the  right  of  eminent* domain,  where 
such  right  exists,  may  be  conferred  upon  a  corporation, 
acting  in  its  own  interests,  and  for  purposes  of  private 
profit.  In  that  case  the  principle  was  declared  in  a  resolu- 
tion adopted  by  the  court,  and  afterwards  made  a  part  of 
its  judgment,  in  the  following  words  :  "  It  is  declared  and 
adjudged  that  the  legislature  of  this  State  has  the  consti- 
tutional power  and  right  to  authorize  the  taking  of  pri- 
vate property  for  the  purpose  of  making  railroads  and 
other  public  improvements,  paying  the  owners  of  said 
property  full  compensation  therefor,  whether  such  public 
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improvements  are  made  by  the  State  itself,  or  through  the 
medium  of  a  corporation  or  joint  stock  company."  The 
same  doctrine  had  been  previously  declared  in  Beekman  v. 
The  Saratoga  and  Schenectady  R.  R.  Co,j  (3  Paige^  45.) 

This  power  had  been  assumed  by  the  legislature  from 
time  to  time,  from  the  early  history  of  the  State.  For  in- 
stance, in  1792  the  legislature  conferred  the  right  of 
eminent  domain  on  certain  lock  navigation  companies. 
(2  Greenl.  Lam  of  N.  T.  427.)  In  1825  the  Granville 
Canal  Company  was  incorporated  with  the  right  of  em- 
inent domain.  {Laws  of  1825,  p.  306.)  Since  this  power 
began  to  be  exercised  by  the  legislature,  two  new  consti- 
tutions have  been  created,  without  any  change  in  the  pro- 
vision by  which  the  right  to  take  private  property  for 
public  use  is  limited.  And  the  constitution  of  1846  was 
framed  and  adopted  subsequent  to  the  formal  adjudication 
of  the  court  of  errors  which  has  been  referred  to,  and 
which  attracted  much  professional  and  general  attention 
at  the  time.  So  that  it  may  be  considered  as  settled,  in 
this  State,  that  the  right  to  take  private  property  for*what 
is  a  public  improvement,  may  be  conferred  upon  any  par- 
ties who  are,  or  propose  to  be,  engaged  in  the  making  of 
such  improvement 

It  is  equally  well  settled  that  in  order  to  constitute  a 
public  use,  within  the  meaning  of  the  constitution,  it  is 
not  necessary  that  the  improvement  should  directly  bene- 
fit the  people  of  the  whole  State;  but  the  direct  public 
benefit  contemplated  may  be  confined  to  a  particular 
community.  Such  is  the  case  in  regard  to  many  high- 
ways, and  especially  in  cases  where  the  right  to  exercise 
the  power  of  eminent  domain  in  the  particular  case  has 
been  conferred  upon  persons  authorized  to  conduct  water 
from  a  distance  to  supply  particular  localities,  and  the  case 
of  grounds  taken  for  burial  places.  {See  act  of  Mat/  9, 
1870.)    Nor  is  it  essential  to  the  exercise  of  this  right  thai 


ROCHESTER-SEPTEMBER,  1872.  449 

Bloomfleld  &c.  Natural  Oas  Light  Go.  v.  Richardson. 

the  taking  of  the  property  in  question  should  be  absolutely 
necessary  to  accomplish  the  object 

It  is  said  by  the  chancellor,  in  the  case  of  Beekmany  be- 
fore referred  to:  ^'It  belongs  to  the  legislature  to  de- 
termine whether  the  benefit  to  the  public  is  of  sufficient 
importance  to  justify  their  exercise  of  the  right  of  eminent 
domain  in  thus  interfering  in  the  private  rights  of  indi- 
viduals. *  *  *  But  if  the  public  interest  can  in  any 
way  be  promoted  by  the  taking  of  private  property,  it 
must  rest  in  the  wisdom  of  the  legislature  to  determine 
whether  the  benefit  to  the  public  will  be  of  sufficient  im- 
portance to  render  it  expedient  for .  them  to  exercise  the 
right  of  eminent  domain.  It  is  upon  this  principle  that 
the  legislatures  of  several  of  the  States  have  authorized 
the  condemnation  of  the  lands  of  individuals  for  mill  sites. 

Upon  the  same  principle  of  public  benefit,  not  only  the 
agents  of  the  government,  but  also  individuals  and  corpo- 
rated  bodies,  have  been  authorized  to  take  private  property 
for  the  purpose  of  making  public  highways,  turnpikes, 
roads  and  canals,  of  erecting  and  constructing  wharves 
and  basins,  of  establishing  ferries,  of  draining  swamps  and 
marshes,  of  bringing  water  to  cities  and  villages.  In  all 
such  cases,  the  object  of  the  legislative  grant  of  power  is, 
the  public  benefit  derived  from  the  contemplated  iipprove- 
ment,  whether  such  improvement  is  to  be  effected  directly 
by  the  agents  of  the  government,  through  the  medium  of 
corporate  bodies,  or  of  individual  enterprise."  The  .prin- 
ciples stated  by  the  chancellor,  as  quoted,  were  afterwards 
substantially  reiterated  by  the  court  of  errors  in  the  case 
of  Bloodgood^  (j^wpra^)  and  again  by  the  Court  of  Appeals 
in  the  Buffalo  and  N.  7.  R.  R.  Co.  v.  Brainardy  (5  Seld. 
109,)  where  it  is  said :  ^^  It  belongs  to  the  legislative  power 
of  the  government  to  determine  for  what  public  purposes 
private  property  shall  be  taken,  and  the  necessity  or  expe- 
diency of  such  appropriation." 

These  principles  undoubtedly  constitute  the  law  of  this 

Vol.  LXni.  29 
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State,  and  furnish  the  rale  by  which  the  provision  of  the 
constitution  limiting  the  right  to  take  private  property  for 
public  use  is  to  be  interpreted.  Unquestionably,  to  a  cer- 
tain limited  extent,  the  constitutionality  of  an  act  of  the 
legislature  assuming  to  confer  this  right,  is  a  judicial  ques- 
tion. That  is  to  say,  a  case  may  be  supposed,  in  fact  such 
cases  have  arisen,  where  the  legislature  has  assumed  to  pass 
enactments,  the  effect  of  which,  if  valid,  was  merely  to  di- 
vest one  citizen  of  his  property  for  the  benefit  of  another, 
without  the  semblance  of  any  public  benefit.  When  such 
a  case  arises,  where  the  absence  of  all  pretense  of  public 
benefit  is  clear  and  palpable,  it  will  be  of  course  the  duty 
of  courts  to  declare  the  act  unconstitutional  and  void,  not 
as  an  authorized  taking  of  private  property  for  public  use, 
but  as  an  attempt  to  take  it  for  private  use.  But  in  order 
to  authorize  a  court  thus  to  interpose  its  veto  upon  a  legis- 
lative act,  it  must  be  clear  and  manifest  that  no  public  use 
was  contemplated,  or  public  benefit  is  to  result. 

The  provision  of  the  constitution  referred  to,  does  not 
purport,  and  was  not  designed,  to  define  or  limit  the  na- 
ture of  the  use  for  which  private  property  can  be  taken, 
but  only  to  require  absolutely  that  in  all  cases  where  the 
property  was  taken  for  a  public  use,  just  compensation 
should  be  provided  for  and  made. 

If  these  suggestions  are  correct,  it  will  be  seen  that  the 
power  of  the  court,  on  questions  of  this  character,  is  circum- 
scribed within  very  narrow  limits.  If  the  act  which  con- 
fers the  right  to  take  private  property  has  for  its  objects, 
or  one  of  its  objects,  the  promotion  of  an  enterprise  which 
we  can  see  may  be  for  the  public  benefit,  or  in  the  lan- 
guage of  the  judgment  of  the  court  of  errors,  may  consti- 
tute *'a  public  improvement,"  and  it  at  the  same  time 
provides  for  the  payment  of  a  full  compensation  to  be 
ascertained  in  the  manner  pointed  out  by  the  constitution, 
the  power  of  the  legislature  to  make  the  law  must  be 
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affirmed,  whatever  may  be  thought  of  the  propriety  of  its 
exercise. 

We  have,  then,  only  to  inquire,  in  this  case,  whether 
the  object  for  which  the  power  to  exercise  the  right  of 
eminent  domain  has  been  attempted  to  be  conferred  upon 
the  '*  Bloomfield  and  Rochester  Natural  Gas  Light  Com- 
pany," is  one  which,  although  the  parties  engaged  in  the 
enterprise  may  be  actuated  solely  by  the  inducement  of 
private  gain,  can  yet  fairly  be  supposed  to  be  a  matter  in 
which  the  public  of  a  particular  community,  or  various 
communities,  may  be  benefited. 

As  we  have  seen,  the  object  of  the  act  conferring  the 
special  powers  upon  this  company,  is  to  authorize  the  con- 
ducting of  the  gas  from  the  natural  gas  well  to  any  city, 
town  or  village  within  a  certain  distance  and  there  to  sell 
and  supply  the  gas  for  lighting  the  streets  and  public 
parks,  as  well  as  dwellings  and  other  buildings. 

It  is  unnecessary,  in  this  case,  to  enter  into  any  discus- 
sion as  to  whether  the  lighting  of  the  dwelling  of  an 
individual,  or  any  number  of  such  dwellings,  for  the  con- 
venience of  the  occupants,  can  be  considered  a  public  use, 
since  one  of  the  objects  of  the  act  in  question  is  to  facil- 
itate the  lighting  of  the  streets  and  public  places.  Is  the 
lighting  of  the  streets  and  public  places  a  public  benefit? 
The  modern  practice  of  the  civilized  world  answers  the 
question.  But  it  is  said  that  a  gas  company  already  ex- 
ists in  Rochester,  which  is  ready  to  supply  all  gas  which 
may  be  needed.  The  same  answer,  in  principle,  might  be 
made  to  almost  any  attempt  to  take  any  particular  prop- 
erty for  any  particular  public  use.  In  almost  all  cases,  it 
could  be  demonstrated  that  the  particular  method  by 
which  the  legislature  has  attempted  to  authorize  the  pub- 
lic benefit  to  be  conferred,  or  the  particular  property  pro- 
posed to  be  taken,  is  not  absolutely  necessary  to  the 
accomplishment  of  the  object.  If  the  court  can  see  that  a 
public  benefit  is  contemplated,  the  mode  and  method  and 
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means  of  producing  this  result  must  belong  to  the  legis- 
lature to  be  authorized  in  its  discretion.  It  may  be  that 
the  quality  or  price  may  influence  the  legislature  to  select 
one  method  over  another.  It  must  be  a  matter  wholly 
resting  in  legislative  discretion,  or  else  the  power  is 
nugatory. 

Side  by  side  with  the  gas  mains  of  this  company,  lead- 
.  ing  to  the  city  of  Rochester,  and,  as  was  stated  on  the 
argument,  at  the  very  locality  where  the  question  in  this 
case  arises,  are  also  placed  the  main  conduits  of  the 
"Rochester  Water  Works  Company,"  upon  which  the 
legislature  conferred  the  right  to  conduct  water  from  a 
distance  for  the  purpose  of  supplying  the  city  with  water, 
together  with  the  power  to  take  such  private  property  as 
should  be  necessary  in  accomplishing  the  object 

This  court  has  had  occasion  to  coniirm  an  appraisal  of 
damages  under  the  provisions  of  the  water  works  char- 
ter conferring  the  right  to  take  private  property. 

But  it  might  well  be  alleged  that  Rochester  might  be 
supplied  with  water  from  other  sources,  and  even  within 
the  city  itself.  The  use  of  gas  for  illuminating  purposes 
has  become  almost  a  necessity  of  modern  civilization. 
The  right  to  take  the  private  property  of  those  who  own 
the  fee  of  streets  and  highways  may  be  absolutely  neces- 
sary to  the  public  enjoyment  of  the  benefits  of  this  inven- 
tion, and  we  think  there  can  be  no  doubt,  upon  principle 
and  upon  the  adjudicated  cases,  that  the  conduction  of  illu- 
minating gas,  with  such  public  objects  as  are  specified  in 
the  act  conferring  the  special  powers  upon  this  company,  is 
within  the  category  of  those  public  improvements  to  en- 
able which  to  be  carried  out,  the  legislature  may  confer 
upon  the  parties  engaged  in  the  enterprise,  the  right  to 
take  the  private  property  necessary  to  efiTect  the  object, 
upon  making  compensation  according  to  the  constitution. 

It  is  a  somewhat  remarkable  circumstance  that  the  legis- 
lature has  never  yet,  so  far  as  we  can  discover,  found  it 
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necessary  to  confer  this  power  upon  gas  companies  using 
manufactured  gas.  The  general  act  for  the  formation  of  gas 
light  companies,  passed  in  1848,  contains  no  such  power; 
nor,  so  far  as  we  have  discovered,  has  it  been  conferred 
in  any  special  charter  or  statute,  except  in  the  case  of  this 
company,  the  Westfield  Gas  Company,  (Laws  of  1860, 
p.  203,)  and  the  Qetzville  Mining  Company,  (Laws  of  1866, 
p.  63,)  all  three  of  which  are  companies  formed  for  con- 
ducting nat.ural  gas  to  certain  localities.  We  are  not  aware 
that  any  objection  has  hitherto  been  interposed  by  any  owner 
of  the  fee  of  a  street  or  highway  to  the  use  of  so  much 
thereof  as  is  necessary  or  proper  for  the  conduction  and 
distribution  of  gas,  until  this  case;  yet  it  is  manifest  that 
if  the  parties  objecting,  in  this  case,  can  succeed  in  prevent- 
ing the  use  of  a  part  of  the  land  in  the  highway  for  the 
purpose  here  proposed,  so  may  any  owner  of  the  fee  of 
any  street  in  a  city  or  town,  prevent  the  use  thereof  for  a 
like  purpose,  though  the  gas  be  manufactured  within  the 
limits  of  the  city  or  town.  * 

The  fact  that  no  such  opposition  has  been  heretofore 
attempted  may  b^  taken  as  evidence,  at  all  events,  of  very 
general  acquiescence  in  the  proposition  that  the  conduc- 
tion and  distribution  of  illuminating  gas  is  a  public  ob- 
ject and  for  the  public  benefit.  The  mere  nominal 
damages  likely  to  be  awarded  to  the  owner  of  the  fee  for 
laying  a  gas  pipe  under  ground  through  a  highway,  have 
not  been  a  sufficient  inducement  to  the  parties  technically 
interested  to  insist  on  the  formality  of  an  appraisal. 

As  the  supposed  constitutional  objection  which  has  been 
considered  is  the  only  one  of  importance  which  is  made, 
to  the  appointment  of  commissioners  in  this  case,  the 
order  appointing  them  must  be  affirmed. 

Order  appealed  from  affirmed. 

[FouBTH  Dbpastmbkt,  Qbvbral  Tbbm,  at  Rochester,  September  10, 1872. 
MuBtHf  JoKmoH  and  Tahott,  Justices.] 
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Garrett  S.  Atres  and  others  t;«.  Mkltiah  H.  Lawrence 
and  others,  Commissioners  of  the  Town  of  Milo,  and  the 
Sodas  Bay,  Corning  and  New  York  Railroad  Company. 

Judgments  of  courts  of  law  are  to  be  reriewed  according  to  the  course  of  the 
common  law,  unless  a  statute  otherwise  provides.  A  suit  cannot  be  insti- 
tuted in  equity  to  set  aside  a  Judgment  at  law,  for  want  of  Jurisdiction  in 
the  court  or  Judge  before  whom  the  proceeding  was  had  and  the  Judgment 
reoovered. 

Where  the  statutes  under  which  a  county  Judge  assumed  to  act,  in  appointing 
commissioners  to  bond  a  town  in  aid  of  a  railroad,  constituted  him  a  judicial 
tribunal  to  hear  and  determine  the  questions  presented  by  the  petition,  and 
provided  that  his  determination  should  have  the  same  effect  as  any  Judg- 
ment of  a  court  of  record  in  the  State ;  Beld  that  errors  in  the  determination 
of  the  county  Judge  in  regard  to  matters  which  he  had  the  right  to  determ- 
ing  and  adjudicate  upon,  could  not  be  corrected  by  the  Supreme  Court,  in  an 
action  brought  by  tax-payers  against  the  commissioners  so  appointed  and 
the  railroad  company,  to  resti-ain  and  prevent  the  issue  of  the  bonds  of 
the  town. 

Tax-payers  of  a  town,  as  such,  have  no  right  to  an  iig unction  to  restrain  the 
issue  of  town  bonds  by  commissioners  appointed  for  that  purpose  by  a 
county  judge,  on  the  ground  that  such  issue,  if  allowed  to  be  made,  will 
probably  result  in  increasing  the  taxation  of  the  town,  at  some  ftiture  time ) 
when  it  is  not  claimed  that  the  plaintiffs  have  any  interest^  except  such  as  is 
common  to  all  the  tax-payers  of  the  town. 

It  does  not  alter  the  principle  that  the  action  purpoits  to  be  commenced  in  be- 
half of  the  plaintiff  and  all  other  persons,  standing  in  a  like  situation,  who 
may  desire  to  avail  themselves  of  it^ 

The  general  rule  is,  that  for  wrongs  against  the  public,  whether  actually  com- 
mitted, or  only  threatened,  no  private  action  can  be  maintained. 

As  an  injury  affecting  a  whole  community,  when  committed  affoixls  no  ground 
of  action  to  an  individual,  so  neither  can  an  individual  maintain  an  action  to 
restrain  its  commission  when  only  threatened. 

The  interests  of  one  or  more  individuals,  as  residents  and  tax-payers,  in  and 
of  a  municipal  community,  whether  city,  county  or  town,  do  not  authorizo 
the  maintenance  of  an  action  to  set  aside,  or  prevent,  illegal  acts  which  may 
result  in  increased  taxation  or  other  burdens  and  inconveniences,  to  whi<^ 
all  the  members  of  the  community  are  alike  subject. 

An  act  likely  to  produce  taxation  is  not  a  matter  of  private  or  individual 
concern. 

Proceedings  under  the  "  bonding  acts"  have  always  been  reviewed  on  tfrtia- 
rati ;  and  all  objections  affecting  the  legality  of  the  proceedings,  or  the 
Jurisdiction  of  the  county  Judge,  are  available  on  such  review.  Express  au- 
thority for  thus  reviewing  them  is  given  by  the  act  of  1871.  {Law  of  1871, 
cK,  926,  ^  4.)    Fer  Taloott,  J. 
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APPEAL,  by  the  defendants,  from  an  order  continuing 
the  injunction  in  this  action. 

D.  B.  Pro88er,  for  the  appellants. 

ff.  L.  Comstockf  for.  the  respondents. 

By  the  Courtj  Talcott,  J.  The  order  to  continue  the 
injunction  in  this  case  was  made  by  the  county  judge  of 
Ontario,  upon  an  order  to  show  cause  made  by  him  as  a 
part  of  the  original  injunction  order  made  under  the  94th 
rule.  Various  objections  are  urged  by  the  counsel  for  the 
appellants  against  the  power  of  the  county  judge  to  make 
this  order  continuing  the  injunction.  (See  Middletown  v. 
Rondout  dte,  B,  R.  Co.,  43  How.  144.)  But  as  a  much  more 
important  question,  and  one  which  ought  to  be  definitely 
settled,  is  presented,  upon  the  merits  of  the  injunction 
itself,  we  deem  it  best  to  waive  the  discussion  of  the 
question  of  practice 'in  this  case,  being  of  the  opinion 
that  the  injunction  ought  not  to  be  sustained  upon  the 
merits,  according  to  the  law  as  laid  down  by  the  court  of 
last  resort. 

This  suit  is  commenced  by  three  individuals,  who  allege 
that  they  are  residents  and  tax-payers  of  the  town  of  Milo, 
in  the  county  of  Yates,  and  own  taxable  property,  both 
real  and  personal,  therein.  The  cause  of  action  alleged 
in  the  complaint  is,  that  the  three  persons  made  defend- 
ants, as  commissioners  of  the  town  of  Milo,  in  Yates 
county,  have  been  appointed  such  commissioners  by  the 
county  judge  of  that  county,  under  what  is  known  as  the 
town  bonding  act  of  1869,  and  the  acts  amendatory  thereof, 
upon  the  petition  of  certain  tax-payers  of  that  town  praying 
that  the  town  shall  issue  its  bonds  to  the  amount  of  $100,000, 
and  invest  the  proceeds  in  the  stock  of  the  defendant,  The 
Sodus  Bay,  Corning  and  New  York  Railroad  Company. 
They  then  set  forth  the  proceedings  of  the  county  judge 
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under  the  acts  aforesaid,  and  his  jndgraent  and  determina- 
tion, whereby  he  adjudged  and  determined  that  the  peti- 
tioners constituted  a  minority  in  number,  and  owned  and 
represented  a  majority  of  the  property  of  the  town,  and 
appointing  the  defendants  Lawrence,  Schultz  and  Jones 
commissioners,  to  execute  the  bonds  .in  behalf  of  the  town, 
and  to  invest  the  proceeds  in  the  stock  of  the  company. 
The  validity  of  these  proceedings,  by  and  before  the  county 
judge,  is  attacked  upon  various  grounds,  some  of  which 
are  claimed  .to  go  to  the  jurisdiction  of  the  county  judge 
to  act  at  all  in  the  premises.  This  suit  is  commenced  to 
restrain  and  prevent  the  issue  of  the  bonds  of  the  town, 
and  the  subscription  to  the  stock  of  the  railroad  company, 
and  to  have  the  said  adjudication  of  the  county  judge  de- 
clared null  and  void.  The  plaintiffs  allege  that  the  com- 
missioners have  not  as  yet  issued  any  of  the  bonds,  or 
subscribed  for  any  of  the  stock,  but  the  plaintiffs  are  ap- 
prehensive they  will  do  so,  and  that  such  bonds  will  ulti- 
mately fall  into  the  hands  of  bona  fide  holders,  who  will 
commence  actions  against  the  town,  and  that  a  large 
amount  of  costs  and  expenses  will  be  incurred  by  the  town 
in  the  defense  of  the  actions. 

It  is  not  alleged  that  the  investment  in  the  stock  of  the 
company  would  probably  be  a  losing  one  to  the  town.  It 
is  not  alleged  that  the  commissioners,  the  validity  of  whose 
appointment  is  denied  by  the  complaint,  are  irresponsible, 
so  that  they  would  ba  unable  to  respond  for  any  damages 
which  the  town  may  sustain  in  consequence  of  their  ap- 
prehended unlawful  assumption  to  act  as  the  agents  of  the 
town,  and  to  issue  bonds  in  its  name.  The  statutes  under 
whieh  the  county  judge  assumed  to  act,  constitute  him  a 
judicial  tribunal  to  hear  and  determine  the  questions 
presented  by  the  petition  of  the  tax-payers,  and  provide 
that  his  determination  shall  have  the  same  effect  as  any 
judgment  of  a  court  of  record  in  the  State.  So  far  as  the 
complaint  alleges  errors  in  the  determination  of  the  county 
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judge,  in  regard  to  matters  which  he  has,  and  of  right 
might  determine  and  adjudicate  upon,  it  is  quite  clear  that 
this  suit  cannot  be  maintained,  and  the  errors,  if  any,  cor- 
rected in  this  collateral  action ;  and  we  have  been  referred 
to  no  authority  maintaining  that  a  sui^t  can  be  instituted 
in  equity  to  set  aside  a  judgment  at  law,  for  want  of  juris- 
diction in  the  court  or  judge  before  whom  the  proceeding 
was  bad,  and  the  judgment  recovered.  The  court  of  chan- 
cery has  never  assumed  the  power  to  review  the  judgments 
of  courts  of  law,  and  to  correct  the  alleged  erroneous  de- 
cisions of  such  courts  by  setting  aside  the  judgment 
Kor  is  it  probable  that  any  such  assumption  would  have 
been  tolerated.  Judgments  of  courts  of  law  are  to  be  re- 
viewed according  to  the  course  of  the  common  law,  unless 
a  statute  otherwise  provides.  Even  in  matters  where  the 
jurisdiction  is  concurrent,  the  judgment  of  a  court  of  law 
is  conclusive  upon  courts  of  equity.  Courts  of  equity  only 
interfere  with  the  operation  of  judgments  of  courts  of  law, 
upon  the  allegation  that  the  judgment  was  obtained  by 
fraud,  or  upon  the  ground  that  some  fact  has  arisen,  or 
been  discovered,  gince  the  trial  at  law^  which  renders  it  in- 
equitable to  enforce  the  judgment  at  law;  or  upon  the 
ground  of  equitable  rights  which  were  not  cognizable  in  a 
court  of  law.  And  in  those  cases  the  court  of  equity  does 
not  attempt  to  declare  the  judgment  of  a  court  of  law  to 
be  void,  or  to  set  it  aside,  but  acts  upon  the  party  through 
the  process  of  injunction.  (Story's  JEq,  Jur.  §§  1670  to  1575, 
inplunve.) 

But  there  is  another,  and  a  broader  view  of  the  case, 
which  we  think  fatal  to  the  action  attempted  to  be  insti- 
tuted by  the  plaintiffs.  Their  argument,  to  show  that  they 
have  any  cause  of  action  is,  of  course,  the  possible  contin- 
gency that  they  may  be,  at  some  future  time,  subjected  to 
loss  and  damage,  by  reason  of  the  apprehended  illegal 
proceedings  of  the  commissioners,  which,  it  is  argued,  will 
perhaps,  at  some  future  day,  increase  the  taxation  of  the 
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town  iu  order  to  pay  the  expense  of  defending  actions  to 
be  brought  on  the  illegal  bonds.  It  is  not  claimed  that 
the  plaintiffs  have  any  interest  except  such  as  is  common 
to  all  the  tax-payers  of  the  town  of  Milo.  The  alleged 
grievance  is  that  certain  apprehended  illegal  acts  will 
probably  result  in  increasing  the  taxation  of  the  town  at 
some  time  hereafter. 

Now  the  general  rule  is,  that  for  wrongs  against  the 
public,  whether  actually  committed  or  only  apprehended, 
no  private  action  can  he  maintained.  This  principle  is 
illustrated  by  the  case  of  common  or  public  nuisances, 
which  are  not  actionable  by  a  private  person  unless  some 
particular  damage  has  resulted  to  him,  which  is  special  to 
himself,  beyond  that  which  is  sustained  by  the  commu- 
nity at  large.  For,  as  Blackstone  says,  "  it  would  be  un- 
reasonable to  multiply  suits  by  giving  every  man  a  separate 
right  of  action  for  what  damnifies  him  in  common  only 
with  the  rest  of  his  fellow' citizens."  And  as  this  sort  of 
injury,  when  actually  committed,  affords  no  ground  of 
action  to  an  individual,  so  neither  can  he  maintain  an 
action  to  restrain  its  commission  when  only  threatened. 
This  principle,  as  applied  to  tax-payers  and  residents  of 
municipal  communities,  seeking  to  set  aside,  or  prevent 
acts  which  have  resulted,  or  may  result,  in  the  waste  of 
the  property  of,  or  the  increase  of  taxation  upon,  the 
community,  has  been  declared  and  adopted  by  the  court 
of  last  resort  in  this  State.  In  Ketchum  v.  The  City  of 
Buffaloj  (14  N,  Y.  356,)  Justice  Wright  delivering  one 
of  the  opinions,  to  some  extent  developed  these  vieVs, 
and  said  that  the  idea  that  a  private  action  might  be  main- 
tained for  a  public  wrong  was  "  certainly  novel."  But  as 
the  judgment  in  that  case  was  affirmed  on  the  merits,  and 
the  other  members  of  the  court  expressed  no  opinion 
on  the  question  of  the  right  of  the  plaintiffs,  as  tax- 
payers, to  maintain  the  action,  the  case  is  not  relied  on  as 
authority.     Afterwards,  in   the   cases   of  Doolittle  v.  The 
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Supervisors  of  Broome  Oountyj  (18  N.  T,  l55,)  and  Roosevelt 
V.  Draper^  (23  id,  318,)  the  question  was  very  elaborately 
considered  in.  the  opinions  of  Judge  Denio,  which  were 
adopted  by  the  courts  and  in  which  the  several  cases  in 
this  State  which  had  given  countenance  to  the  doctrine 
that  such  actions  noiight  be  maintained  were,  so  far  forth, 
disapproved  and  overruled.  In  the  first  of  these  cases, 
Judge  Denio  states  that  the  question  is  one  of  considerable 
practical  importance,  which,  if  it  was  then  doubtful, 
''  ought  to  be  difinitely  settled ;"  and  from  an  examina- 
tion of  those  cases  it  will  appear,  as  we  think,  that  they 
were  intended  by  the  court  of  last  resort,  deliberately, 
fully  and  definitively  to  declare  that  the  interests  of  one  or 
more  individuals  as  residents  and  tax-payers,  in  and  of  a 
municipal  community,  whether  city,  county  or  town  do 
not  authorize  the  maintainance  of  an  action  to  set  aside 
or  prevent  illegal  acts,  which  may  result  in  increased  tax- 
ation, or  other  burdens  and  inconveniences,  to  which  all 
members  of  the  community  are  alike  subject,  and  that  an 
act  likely  to  produce  taxation  is  not  a  matter  of  private  or 
individual  concern. 

The  principles  enunciated  in  the  cases  cited^  appear  to  us 
to  govern  this  case,  and  to  show  clearly  that  the  complaint 
before  us  contains  no  cause  of  actic^,  and  therefore  that 
the  injunction  ought  not  to  have  been  continued. 

A  portion  of  the  opinion  in  DoolittU  v.  The  Supervisors 
of  Broome  County  is  as  follows:  "Where  a  person  wrong- 
fully assumes,  under  color  of  an  election  or  appointment, 
to  hold  a  public  office,  which,  if  the  pretensions  are  well 
founded,  would  enable  him  to  do  acts  affecting  the  persons 
or  property  of  his  fellow  citizens,  every  one,  and  especially 
those  who  would  be  the  subjects  of  his  jurisdiction,  has  an 
interest  of  a  certain  kind,  in  divesting  him  of  his  assumed 
authority,  and  yet  nothing  is  more  clear  than  that  a  pri- 
vate action  for  that  purpose  would  not  lie."  (18  N.  Y. 
159.)  ^  The  passage   quoted,  in   principle,  describes  this 
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case.  We  are  asked,  at  the  suit  of  the  plaintiffs,  to  de- 
clare the  appointment  of  these  commissioners  void ;  that 
their  assumption  of  the  office  is  wrongful,  and,  as  a  meas- 
ure of  relief,  to  enjoin  and  restrain  them  from  performing 
the  duties  of  the  office,  to  which,  as  is  claimed,  they  have 
been  illegally  appointed.  This  cannot,  as  we  understand 
the^  law,  be  done  at  the  suit  of  private  persons.  It  does 
not  alter  the  question  that  the  suit  purports  to  be  com- 
menced in  behalf  of  the  plaintiffs,  and  all  other  persons 
standing  in  a  like  situation  who  may  desire  to  avail  them- 
selves of  it.  The  complaints  in  Ketchum  v.  The  City  of 
Buffalo,  and  in  Doolittle  v.  The  Supervisors  of  Broome  County , 
were  of  the  same  character. 

No  matter  how  many  persons  may  join,  they  still  act  in 
their  capacity  as  private  persons  and  individual  members 
of  the  community.  There  is  much  less  of  apparent  hard- 
ship in  the  application  of  these  principles  to  cases  like  the 
present,  than  in  those  in  which  they  were  applied  by  the 
Court  of  Appeals  in  the  cases  cited,  and  in  others  which 
may  readily  be  imagined.  The  proceedings  under  the 
bonding  act,  have  always  been  reviewed  on  certiorari,  and 
all  objections  affecting  the  legality  of  the  proceedings,  or 
the  jurisdiction  of  the  county  judge,  are  available  on  such 
review.  Express  authority  for  such  review  is  given  by  the 
act  of  1871.  It  is  declared  by  section  4  of  the  act,  (ch.  925, 
Laws  of  1871,)  as  follows:  '*  Review  of  proceedings  under 
the  acts  hereby  amended  shall  be  by  certiorari.''  This  of 
itself,  perhaps,  excludes  a  review  in  any  other  manner ;  but 
upon  that  point  we  express  no  definite  opinion. 

We  are  not  unaware  that  the  courts  of  some  of  the  other 
States,  and  perhaps  of  the  United  States,  have  expressed 
opinions  at  variance  with  those  which  have  been  adopted 
by  the  Court  of  Appeals,  in  the  cases  referred  to.  We 
consider  the  rule  laid  down  in  the  latter  cases  to  be  the 
most^sound  and  wholesome,  and  most  in  accordance  with 
public  convenience  and  the  principles  of  enlightened  juris- 
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prudence;  but  Whether  we  acquiesce  iu  the  propriety  of 
the  rule  or  not,  our  duty  is  to  follow  the  decision  of  the 
court  of  last  resort  in  the  State,  deliberately  made  and  not 
hitherto  overruled  in  that  court 

What  effect  the  objections  to  the  validity  of  the  ap- 
pointment of  the  commissioners  might  have  upon  a  qito 
warranto^  or  how  far  we  might  review  the  proceedings 
before  the  county  judge,  if  an  application  were  made  to  us 
to  compel  the  issue  of  the  bonds,  under  the  5th  section  of 
the  act  of  1871,  we  have  not  considered,  and  must  be  re- 
garded as  expressing  no  opinion  upon  the  question  of 
whether  the  commissioners  were  rightfully  appointed ; 
since  the  question  does  not  arise;  as  we  hold  that  the 
complaint  contains  no  cause  of  action,  assumipg  all  the 
plaintifl*  claims  on  the  subject  to  be  correct. 

The  order  continuing  the  injunction  is  reversed,  with 
$10  costs  of  the  appeal. 

[FoiTBTH  Dbfabtkbnt,  Gbvbbal  Tbbv,  at  Rochester,  September  10, 1872. 
JohmoH,  TaleoU  and  JBarkeff  Justices.] 
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Fanny  Mi^^fiUfijpiELD  vs.  Walter  Fairbanks. 

In  a  suit  in  equity,  brought  by  one  of  the  heirs  of  a  grantor,  against  another, 
'  to  set  aside  &  deed  executed  to  the  defendant,  and  to  have  the  plaintiff 
declared  entitled  to  the  undivided  half  of  the  premises  conveyed,  as  one  of 
the  heirs  of  the  grantor,  on  the  ground  that  the  grantor  was  induced  to  exe- 
cute  such  deed  by  false  and  fraudulent  representations,  and  by  undue  and 
improper  influence,  and  that  the  grantor  was  of  unsound  mind,  evidence  is 
admissible,  on  the  part  of  the  defendant,  tending  to  show  that  from  the  time 
he  became  of  age  he  had,  at  the  request  of  his  father,  (the  grantor)  re- 
mained upon  the  farm  embraced  in  the  deed,  and  devoted  his  time  and  labor 
to  the  same,  for  sixteen  years,  without  compensation,  upon  the  promise  and 
agreement  of  the  grantor  that  he  should,  in  consideration  thereof,  have 
the  fai-m,  in  the  end,  and  that  he  (the  grantor)  would  either  deed  or  will  it 
to  him. 
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Snch  evidence  is  admissible  on  several  grounds  :  1.  As  tending  to  show  a  de- 
fense to  the  action.  2.  Upon  the  question  of  the  validity  of  the  deed,  as 
against  the  allegation  of  undue  infl pence.  8.  As  a  circumstance  touching 
the  question  of  the  grantor's  sanity  or  insanity ;  and  to  show  the  reasonable- 
ness and  propriety  of  the  deed,  and  that  its  execution  was  a  sane  and  just 
act,  and  evinced  the  exercise  of  reason  and  judgment. 

Where  the  defendant,  in  such  an  action  has  no  remedy  at  law,  to  get  compen- 
sation for  the  labor  of  years,  except  through  the  contract  he  offers  to 
prove ;  and  where,  if  such  a  contract  existed,  he  was  induced  thereby  to 
remain  with  his  father,  and  labor  for  his  benefit,  for  several  years,  relying 
upon  his  promise  that  he  should  ultimately,  either  by  deed  or  will,  have  the 
farm  upon  which  his  labor  was  thus  bestowed,  then  the  case  presents  the 
precise  circumstances  under  which  the  court  will  refuse  to  interfere  to  set 
aside  the  conveyance;  because  it  cannot  exercise  its  jurisdiction  by  so 
doing,  and  at  the  same  time  do  justice  to  the  defendant. 

A  court'  of  equity,  when  its  jurisdiction  is  invoked  to  set  aside  deeds  and 
contracts  of  a  person  upon  the  ground  of  insanity,  acts  upon  equitable 
principles.  It  is  by  no  means  a  matter  of  course  for  a  court  of  equity  to 
set  aside  and  declare  void  the  act  of  a  lunatic  executed  during  his  lunacy. 
It  does  so  in  no  case,  except  upon  equitable  terms — ^upon  the  univeraal 
maxim  of  that  court,  that  he  who  seeks  equity  must  do  equity. 

APPEAL  from  a  judgment  in  favor  of  the  plaintiffy  en- 
tered on  the  report  of  a  referee. 

(7.  C7.  Torranee^  for  the  appellant. 

S,  8.  Spring^  for  the  respondent 

By  the  Courts  Talcott,  J.  The  plaintiff  and  the  defend- 
ant are  the  only  children  and  heirs  at  law  of  Samuel  Fair- 
banks, who  died  intestate,  in  July,  1871.  The  intestate 
was,  for  many  years,  the  owner  of,  and  resided  upon,  a 
farm  of  76  acres  in  the  town  of  Ashford,  in  Cattaraugus 
county,  alleged  in  the  complaint  to  have  been  worth 
nearly  $4000,  at  the  time  of  the  conveyance  hereinafter 
mentioned,  and  which  was  the  only  real  property  he 
owned.  On  the  12th  day  of  June,  1871,  the  intestate  con- 
veyed these  premises  to  the  defendant,  his  son,  who,  at  the 
same  time,  executed  back  to  the  intestate  a  lease  of  the 
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same  premises  for  the  uatural  life  of  the  intestate,  reserv- 
ing no  rent.  The  intestate  died  on  the  15th  day  of  July, 
in  the  same  year. 

This  action  is  brought  to  set  aside  the  conveyance,  and 
to  have  the  plaintift*  declared  entitled  to  the  undivided 
half  of  the  premises,  as  one  of  the  heirs  at  law.  The 
grounds  set  up  in  the  complaint,  on  which  it  is  sought  to 
set  aside  the  conveyance,  are,  ''that  the  intestate  was  ia- 
duced  to  execute  the  same  by  reason  of  false  and  fraudulent 
representations" — no  representation,  however,  being  speci- 
fied— and  "by  undue  and  improper  influences,"  which  are 
also  neither  described  or  indicated ;  and  that  the  grantor 
was  not  of  sound  mind  and  memory  at  the  time  of  the 
execution  of  the  conveyance,  but  was  *^  wholly  devoid  of 
all  mental  capacity  whatever." 

^o  evidence  was  given  of  any  representations,  and  no 
affirmative  evidence  of  any  undue  influence,  beyond  prov- 
ing the  relations  of  the  parties,  and  the  fact  that  they 
went  together  to  a  lawyer,  when  the  two  instruments  were 
drawn,  and  that  the  son  explained  to  the  attorney  what 
they  wanted  to  accomplish,  and  took  the  principal  part  in 
the  conversation,  as  to  the  mode  in  which  it  should  be 
done.  The  referee  has  found,  that  at  the  time  of  the  exe- 
cution and  delivery  of  the  deed,  the  deceased  was  not  of 
sound  mind,  and  was  incompetent  to  transact  the  business 
in  question,  by  reason  of  the  unsound  and  disordered  con- 
dition of  his  mind;  and  has  declared  the  deed  to  be  void, 
and  ordered  a  judgment  that  it  be  cancelled  of  record,  and 
that  the  plaintiff  recover  possession  of  the  undivided  half 
of  the  premises. 

The  evidence  touching  the  alleged  insanity  of  the  de- 
ceased, tended  to  show  that  being  a  man  of  about  sixty 
years  of  age,  and  in  a  bad  state  of  health,  he  had  fallen 
"into  a  melancholy  frame  of  mind  during  the  last  two  or 
three  years  of  his  life,  expressed  apprehensions  of  coming 
to  want,  and  becaine  less  social  and  more  taciturn  than 
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had  been  his  former  habit"  Taking  the  whole  testimony 
together^  as  stated  in  the  case,  it  is  far  from  being  entirely 
satisfactory  to  establish  that  degree  of  insanity  or  mental 
incapacity  the  existence  of  which  is  necessary  to  avoid  a 
deed  or  will.  {See  Jackean  v.  King,  4  Cowen^  207 ;  Odell 
V.  Buck,  21  Wend.  142 ;  Petrie  v.  Shoemaker,  24  id.  85 ; 
Stewart  v.  Liepenard,  26  Wend.  255.) 

There  was,  however,  evidence  on  the  subject,  and  as 
the  judgment  must  be  set  aside  upon  other  grounds,  we 
will  not  discuss  the  question  whether  the  report  is  so  far 
against  the  weight  of  the  evidence  that  it  should  be  set 
aside.  Various  objections  appear  to  have  been  taken  by 
the  defendant  to  the  admission  of  questions  on  the  part 
of  the  plaintiff,  and  the  exclusion  of  questions  on  the  part 
of  the  defendant,  designed  to  elicit  the  opinions  of  wit- 
nesses as  to  the  sanity  of  the  deceased,  and  the  impressions 
on  their  minds  which  his  conduct  had  produced.  These 
it  is  not  necessary  to  discuss  here,  as  by  the  argument  the 
attention  of  the  counsel  has  been  called  to  the  rules  which 
have  been  established  by  the  courts  on  this  subject,  and 
on  another  trial  they  will  probably  seek  to  keep  within  the 
rules,  as  thus  laid  down. 

It  appeared  that  the  plaintiff  was  married  about  eighteen 
years  before  the  death  of  the  father,  and  went  at  that  time 
away,  and  continued  to  reside  with  her  husband,  after- 
wards, and  that  the  defendant,  from  about  the  time  he  be- 
came of  age,  had  labored  for  his  father,  the  deceased, 
upon  the  farm  in  question,  without  wages  or  other  com- 
pensation, except,  perhaps,  his  support,  devoting  his  entire 
labor  to  the  carrying  on  and  cultivation  of  the  farm ;  and 
he  offered  to  prove  that  his  father  had  induced  him  to 
remain,  and  deyote  his  time  and  labor  to  the  farm  for  six- 
teen years,  by  promising  him,  at  different  times,  that  he 
should  have  the  farm  in  the  end,  and  that  he  (the  £Etther) 
would  either  deed  or  will  it  to  him,  in  the  end. 
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This  evidence  was  objected  to,  1.  As  not  admissible 
under  the  pleadings.  2.  That  the  agreement  was  void. 
8.  That  the  proof  was  immaterial.  We  think  this  evi- 
dence was  admissible,  on  several  grounds.  It  was  admis- 
sible as  tending  to  show  a  defense  to  the  action.  This  is 
an  action  in  equity,  in  which  the  extraordinary,  and,  to  a 
certain  extent,  discretionary  jurisdiction  of  the  court  is 
invoked  to  set  aside  a  deed.  A  court  of  equity,  when 
its  jurisdiction  is  invoked  to  set  aside  deeds  and  contracts 
of  a  person,  upon  the  ground  of  insanity,  acts  upon  equi<> 
table  principles.  It  is  by  no  means  a  matter  of  course  for 
a  court  of  equity  to  set  aside  and  declare  void  the  act  of 
a  lunatic  executed  during  his  lunacy.  It  does  so  in  no 
case,  except  upon  equitable  terms — upon  the  universal 
maxim  of  that  court  that  he  who  seeks  equity  must  do 
equity.  As,  for  instance,  where  conveyances  have  been 
obtained  from  the  lunatic  at  a  great  under  value,  with  rea- 
son to  believe  actual  fraud  on  the  part  of  the  grantee ;  yet 
the  amount  actually  paid  must  be  refunded  as  a  condition 
of  relief.  {Addison  v.  Dawson^  2  Vemonj  678.  Peruan  v. 
Warrenj  14  Barb.  488.     Price  v.  Berrington,  9  Hare^  404.) 

"  The  court  of  chancery,"  says  Mr.  Shelford,  "  will  not, 
as  a  matter  of  course,  interfere  to  set  aside  contracts  en- 
tered into  and  completed  by  a  lunatic,  even  though  they 
be  void  at  law,  but  the  interference  of  the  court  will  de- 
pend very  much  upon  the  circumstances  of  each  partic- 
ular case;  and  where  it  is  impossible  to  exercise  the 
jurisdiction  in  favor  of  the  lunatic,  so  as  to  do  justice  to 
the  other  party,  the  court  will  leave  the  lunatic  to  his 
remedy,  if  any,  at  law."  {Shelford  on  Inmacy^  419.  See 
also  Story's  JEq,  Jur.  228 ;  NieU  v.  Morlet/y  9  Ves.  Jr.  478 ; 
Loomis  V.  Spencer^  2  Paige^  153 ;  Spragne  v.  Duely  11 
id.  480.) 

In  this  case  the  defendant  has  no  remedy  at  law  to  get 
compensation  for  the  labor  of  the  best  part  of  his  lifetime, 
except  through  the  contract  he  offered  to  prove,  and  if  such 
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a  contract  exiBted,  and  it  is  true  that  he  was  induced  thereby 
to  remain  with  his  father  and  labor  for  those  many  years 
for  the  benefit  of  the  father,  relying  upon  his  promise 
that  he  should  ultimately,  either  by  deed  or  will,  have  the 
farm  upon  which  his  labor  was  thus  bestowed,  then  the 
case  presents  the  precise  circumstances  under  which,  as 
Mr.  Shelford  states  the  rule,  the  court  will  refuse  to  inter- 
fere, because  it  cannot  exercise  its  jurisdiction  to  set  aside 
the  deed  and  at  the  same  time  do  justice  to  the  defend- 
ant. The  fact  that  the  contract  was  by  parol,  and  void  at 
law,  as  was  objected  by  the  plaintiff,  furnishes  one  of  the 
chief  grounds  why  a  court  of  equity  will  not  interfere  to 
set  aside  the  act  by  which  the  alleged  lunatic  performed 
it.  Indeed  a  court  of  equity  will  decree  specific  perform- 
ance against  a  lunatic  of  a  contract  made  by  him  when 
sane,  when  the  legal  estate  can  be  reached.  (Hall  v. 
Warren^  9  Ves.  605.  Begge  v.  Skymer^  1  Cox^  23.  Owen 
V.  Davien,  1  Ven.  Sr.  82.)  The  right  of  the  plaintiff  to 
set  aside  the  deed  is  no  greater  than  would  be  that  of  the 
alleged  lunatic  himself,  or  his  committee,  and  an  exam- 
ination of  the  principles  upon  which  courts  of  equity  act 
in  such  cases,  makes  it  quite  clear  that,  if  a  person  when 
sane  should  enter  into  a  contract  for  the  conveyance  of  land, 
which  contract  was  void  at  law,  and  the  vendee  should, 
under  the  contract,  render  all  the  consideration  ;  and  the 
vendor  should  convey  the  land  in  pursuance  of  the  terms 
of  the  contract;  a  court  of  equity  would  not  set  aside  the 
conveyance  on  the  ground  that  at  the  time  it  was  made, 
the  grantor  had  become  a  lunatic,  where  the  vendee  could 
not  be  placed  in  Hatu  quo.  The  defense  was,  in  substance, 
stated  in  the  answer.  It  was  there  alleged,  in  substance, 
that  the  defendant  had  worked  for  the  father  upon  the 
farm,  as  stated,  and  that  the  deed  was  executed  in  consid- 
eration of  a  contract  in  substance  like  that  offered  to  be 
proved. 

But  the  evidence  was  furthermore  admissible  on  the 
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question  of  the  validity  of  the  deed,  as  against  the  alle- 
gation of  undue  influence.  Where  such  relations  exist 
between  the  parties  as  in  this  case,  and  where  the  bene- 
ficiary has  occupied  such  a  position  that  the  grantor  has 
been  to  some  extent  under  his  influence,  and  perhaps  to  a 
certain  extent  under  his  control,  the  law  raises  a  kind  of 
presumption  of  undue  influence,  so  that  when  the  deed  is 
sought  to  be  set  aside  upon  the  ground  of  undue  influence, 
the  grantee  always  may,  and  often  is,  imperatively  called 
upon  to  produce  evidence  tending,  affirmatively,  to  show 
the  consideration  upon  which  the  deed  was  executed,  and 
fully  explain  the  reasons  and  circumstances  under  the 
influence  of  which  the  deed  was  made.  (Story's  Eq.  Jur. 
311.  Sears  v.  Shafer^  2  Seld.  268.  Janes  v.  JoneSy  MSS. 
4th  department  November  term^  1871.) 

We  think  the  evidence  was  also  admissible,  as  a  circum- 
stance touching  the  question  of  insanity,  which  was  one 
of  the  grounds  upon  which  it  was  expressly  ofiered.  In 
the  language  of  the  oflTer,  "  to  show  the  reasonableness 
and  propriety  of  the  deed,  and  that  its  execution  was  a 
sane  and  just  act  and  evinced  the  exercise  of  reason  and 
judgment."  Although  the  reasonableness  or  unreasonable- 
ness of  the  act  challenged,  is  not  at  all  conclusive  on  the 
question  of  the  sanity  or  insanity  of  the  action  at  the  time 
it  was  done,  yet  the  circumstances  under  which  the  act  was 
done,  and  the  reasons  which  might  have  operated  to  pro- 
duce it,  are  not  to  be  wholly  excluded  from  consideration 
as  having  no  bearing  upon  the  question.  {Patterson  v. 
Patterson^  6  Serg.  dt  Rawle^  55,  Olark  v.  Fisher ^  1  Paige, 
171.  Allen  v.  The  Public  Adm'r,  I  Bradf.  378.  GombauU 
V.  The  Same,  4  id.  226.) 

The  judgment  is  reversed,  a  new  trial  ordered,  costs  to 
abide  the  event,  and  the  order  of  reference  vacated. 

[Fourth  Dbfartmbnt,  Gbneral  Tbrm,  at  Rochester,  September  10, 1872. 
JahuoHf  Barker  and  TaUUi^   Jastices.] 
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Walter  Graham,  plaintiff  in  error,  vs.  The  People, 

defendants  in  error. 

Upon  a  writ  of  error  to  review  a  oonTiction  for  marder,  had  in  a  court  of  oyer 
and  terminer,  it  is  not  sufficient  that  the  records  of  the  court  below  show  a 
conTicUon  and  sentence.  It  must  be  made  expressly  to  appear,  by  a  dis- 
tinct statement  in  the  record  sent  up  as  a  part  of  the  return,  that  the  pris- 
oner was  asked,  after  his  conviction,  what  he  had  to  say  why  judgment 
should  not  be  pronounced  against  him.  The  omission  of  such  a  statement 
is  fatal  to  the  judgment 

Where  a  court  of  oyer  and  terminer,  in  its  return  to  a  writ  of  eeriierari,  ad- 
hered to  the  return  made  by  it  to  a  writ  of  error,  as  containing  the  only 
authentic  record  of  its  judgment,  in  the  premises,  and  declined  in  any  way 
to  alter  and  amend  its  minutes  without  tiie  direction,  order  or  permission 
of  this  court,  (although  they  were  erroneous,)  for  the  reason  that  '-  the 
record  of  judgment "  was  before  this  court  by  the  return  to  the  writ  of 
error ;  Hdd  that  in  taking  this  position  the  court  of  oyer  and  terminer  had 
mistaken  the  law  and  practice ;  inasmuch  as,  in  modem  times,  the  tfery 
nwrd  itself  is  not  sent  up,  on  a  writ  of  error,  but  only  a  transcript,  and  for 
the  purposes  of  an  ammdmnKty  the  record  remains  in  the  court  below. 

The  motion  to  amend  a  record  of  a  court  of  oyer  and  terminer,  after  a  return 
has  been  made  to  a  writ  of  error,  should  not  be  made  in  the  Supremo 
Court.  If  improper  matter  has  been  interpolated  in  the  minutes  constitut- 
ing a  part  of  the  return,  without  the  authority  of  the  court  of  oyer  and 
terminer,  and  which  is  no  part  of  its  record,  that  court  should  direct  such 
matter  to  be  expunged  from  its  minutes. 

Where  the  returns  made  to  a  writ  of  error,  and  to  a  etriiorari^  differed  in  an 
essential  particular,  viz.,  as  to  the  fact  whether  the  prisoner  was  asked  if 
^  he  had  anything  to  say  why  sentence  should  not  be  pronounced ;  the  former 
omitting  to  show  that  tlie  prisoner  was  given  an  opiiortuuity  to  show  any 
cause,  and  the  latter  stating  that  he  was  asked  that  question,  and  in  response 
thereto  made  some  remarks ;  it  was  hdi  that  the  return  to  the  writ  of  error, 
being  signed  by  the  presiding  judge  of  the  oyer  and  terminer,  and  by  the 
district  attorney,  and  bearing  upon  its  face  the  evidence  that  it  had  been 
inspected  by  the  court,  while  the  return  to  the  certiorari  was  not  so  signed, 
the  return  to  the  writ  of  error  was  to  be  regarded  as  containing  the  au- 
thentic judgment  of  the  court  below,  and  upon  which  this  court  was  to  pro- 
ceed and  render  judgment. 

Where  the  return  shows  that  a  part  of  the  minutesi  embraced  therein,  is  not 
the  record  of  the  court  below,  but  is  in  legal  effect  a  forgery,  and  should 
have  been  expunged,by  the  court  below  from  its  minutes,  the  efffect  of  the 
return,  taken  altogether,  must  be  to  produce  the  same  result.  In  this  court, 
as  though  the  interpolated  matter  had  been  expunged. 

Upon  the  reversal  of  a  judgment  of  a  court  of  oyer  and  terminer,  on  the 
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grouod  that  it  does  not  appear,  from  the  return  to  the  writ  of  error,  that 
the  prisoner  was  asked  if  he  had  anything  to  say  why  sentence  should  not 
be  pronounced,  the  case  is  not  to  be  remitted  to  the  court  below  for  sen- 
tence, nor  is  the  prisoder  to  be  absolutely  discharged ;  but  this  court  will 
proceed  to  examine  the  errors  alleged  to  have  been  committed  on  the  trial, 
and  if  it  is  of  opinion  that  the  court  of  oyer  and  terminer  erred  in  Emitting 
improper  testimony  against  the  prisoner,  will  grant  a  new  trial. 
On  a  trial  for  murder,  an  attorney  employed  by  the  prisoner  on  the  day  of  the 
alleged  murder,  to  draw  for  him  certain  papers,  riz.,  a  lease  and  receipt, 
cannot^be  compelled  to  testify  to  the  drawing  of  such  papers  by  him,  or  to 
the  contents  thereof;  nor  as  to  the  state  of  either  of  the  papers,  when  de- 
livered to  the  prisoner ;  where  such  papers  are  not  in  any  manner  necessa- 
rily connected  with  the  perpetration  of  any  crime,  and  they  cannot,  of  them- 
selves, in  any  way  aid  in  the  commission  of  any  fraud  or  crime. 


W 


BIT  of  error  to  the  court  of  oyer  and  terminer  of 
Wayne  coanty. 


D.  L.  Stow  and  J.  2>.  Hvshand$^  for  the  plaintiff  in  error. 

C7.  H.  Roy$y  (district  attorney,)  and  Oeo.  F.  Danforth^ 
for  the  defendants  in  error. 

By  the  Courts  Talcott,  J.  The  plaintiff  in  error  was,  in 
October,  1870,  in  the  oyer  and  terminer  of  Wayne  county, 
convicted  of  the  willful  murder  of  one  Samuel  Olts,  alleged 
to  have  been  committed  in  January,  1870,  and  sentenced 
by  the  court  to  be  hanged,  on  the  14th  day  of  January, 
1871.  He  sued  out  a  writ  of  error,  commanding  the  court 
of  oyer  and  terminer  to  return  the  record  and  proceed- 
ings into  this  court.  And  thereupon  an  order  staying 
proceedings  on  the  judgment  was  made  by  the  justice  of 
the  Supreme  Court,  who  presided  on  the  trial.  The 
clerk  of  Wayne  county  returned  to  the  said  writ  of  error, 
the  indictment,  the  bill  of  exceptions  taken  by  the  pris- 
oner on  the  trial,  and  what  purports  to  be  a  copy  of  the 
minutes  of  the* court  of  oyer  and  terminer,  purporting  to 
have  been  made  and  taken  in  that  court  on  the  24th  day 
of  Octobvr,  1870.     This  paper  recites  that  the  prisoner 
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having  been  duly  indicted,  &c.,  and  having  been  arraigned 
and  tried  by  a  jury,  and  convicted  upon  the  indictment 
for  the  said  offence  of  murder  in  the  first  degree,  then 
proceeds  to  state  as  follows :  '^  Ue  is  sentenced  by  the  said 
court  now  here  to  be  returned  to  the  common  jail  of 
Wayne  county,  there  to  be  kept  till  the  2l8t  day  of  Decem- 
ber, 1870,  on  which  daj',  between  the  hours  often  o'clock 
in  the  forenoon  and  four  o'clock  in  the  afternoon  of  that 
day,  he  shall  be  carried  by  the  sheriff  of  Wayne  county  to 
the  place  of  execution,"  &;c. 

This  paper  purports  to  have  been  signed  by  the  then 
district  attorney  of  the  county  of  Wayne,  and  by  the  jus- 
tice of  the  Supreme  Court  who  presided  on  the  trial, 
and  is  indorsed  us  a  ^'  record  of  conviction,"  and  from  a 
further  indorsement  thereon  appears  to  have  been  filed 
on  the  5th  day  of  November,  1870.  And  this  paper  is 
returned  to  the  writ  of  error,  on  the  27th  day  of  January, 
1871,  by  the  clerk  of  Wayne  county,  under  his  seal  of 
office,  as  the  record  of  judgment  in  the  case.  The  indict- 
ment, the  bill  of  exceptions,  the  paper,  the  contents  of 
which  are  above  stated,  and  the  writ  of  error,  are  the  only 
papers  copies  of  which  are  returned  to  the  writ  of  error. 
It  will  be  perceived  that  the  paper  returned  as  the  judg- 
nrent,  does  not  state  that  the  defendant  ever  pleaded  to 
the  indictment,  or  that,  before  sentence,  he  was  asked  if 
he  had  anything  to  say  why  the  judgment  of  the  court 
should  not  be  pronounced  upon  the  conviction. 

At  the  September  term,  1871,  the  defendants  in  error 
made  a  motion  to  dismiss  the  writ  of  error,  upon  the 
ground  that  no  formal  record  of  conviction  appeared  ;  or, 
in  the  alternative,  that  the  motion  to  dismiss  should  be 
denied ;  that  a  certiorari  alleging  diminution  should  be 
issued.  At  the  following  term  the  motion  to  dismiss  the 
writ  of  error  was  denied,  and  a  writ  of  certiorari  ordered 
to  be  issued.  On  this  motion  it  appeared  that  no  formal 
record  of  conviction,  according  to  the  common  law,  had 
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ever  been  filed  in  the  case.  It  was  also  farther  alleged, 
by  the  defendants  in  error,  that  the  paper,  so  returned  as 
the  judgment  record,  was  incorrect,  and  that  in  fact  the 
minutes  of  the  court,  as  existing  at  the  time  of  the  mo- 
tion, showed  that  the  prisoner,  previous  to  his  sentence, 
was  asked  the  usual  question,  as  to  what  he  had  to  say 
why  sentence  should  not  be  pronounced  upon  him.  On 
the  part  of  the  plaintiff  in  error,  affidavits  were  produced, 
on  that  motion,  tending  to  show  that  the  statement  as  to 
the  prisoner  having  been  asked  what  he  had  to  say,  &c., 
was  an  interpolation  and  alteration  of  the  records  of  the 
court  of  oyer  and  terminer,  made  without  the  order  or  au- 
thority of  the  court,  and  long  after  its  adjournment,  and 
after,  not  only  the  issuing,  but  the  return  to  the  writ  of 
error.  On  the  argument  of  the  motion,  it  was  suggested 
to  the  counsel  for  the  plaintiff  in  error,  that  if  such  was 
the  fact,  the  remedy  was  by  an  application  to  the  court  of 
oyer  and  terminer,  and  in  the  order  made  by  this  court 
directing  the  certiorari,  leave  was  given  to  the  parties  to 
move  in  the  oyer  and  terminer  for  such  relief  as  either 
might  be  deemed  entitled  to.  The  writ  of  certiorari  is 
now  returned  to  this  court.  The  return  consists  of  a  state- 
ment, on  the  part  of  the  court  of  oyer  and  terminer,  setting 
forth  that,  '^  on  searching  the  records  of  said  court,  it  finds 
that  at  a  court  of  oyer  and  terminer,  held  at  the  village 
•  of  Lyons,  in  and  for  the  count}'  of  Wayne,  on  the  24th 
day  of  October,  1870 :  present,  Hon.  C.  C.  Dwight,  jus- 
tice, L.  M.  Norton,  county  judge,  C.  C.  Teall,  justice  of 
sessions,  J.  L.  Hedden,  justice  of  sessions. 

The  People  vs.  Walter  Graham.  Indictment  for  murder, 
1st  degree. 

The  said  Walter  Graham  having  been  heretofore  duly 
indicted  for  having,  on  the  14th  day  of  January,  1870,  com- 
mitted the  crime  of  murder  in  the  first  degree,  and  having 
been  duly  brought  into  court  and  tried  by  a  jury  at  the 
present  term  of  this  court,  he  was  found  guilty  by  said 
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jury  on  the  27th  day  of  October,  1870,  of  the  crime  charged 
against  him  in  said  indictment.  On  motion  of  J.  H.  Camp, 
district  attornej',  prisoner  Walter  Graham  bronght  into 
court  and  sentence  moved.  Whereupon  the  prisoner, 
Walter  Graham,  was  ordered  to  stand  up,  and  the  court 
asked  the  said  Walter  Graham  if  he  had  anything  to  say 
why  the  sentence  of  the  law  should  not  be  pronounced 
against  him,  and  thereupon  the  prisoner  made  some  re- 
marks. Whereupon*the  court  now  here  sentence  the  said 
Walter  Graham  to  be  returned  to  the  county  jail,  of  thfe 
county  of  Wayne,  until  the  21st  day  of  December,  1870, 
at  which  time  he  shall  be  taken  from  said  jail  to  the  place 
of  execution,  and  between  the  hours  of  ten  in  the  fore- 
noon and  four  o'clock  in  the  afternoon,  be  hanged  by  the 
neck  until  he  is  dead.  And  this  we  do  certify  to  the  jus- 
tices'of  the  Supreme  Court,  as  we  are  within  commanded." 
The  return  then  proceeds  to  set  forth  an  order  made  by 
the  court  of  oyer  and  terminer,  held  in  and  for  the  county  of 
Wayne,  on  the  22d  day  of  April,  1872.  The  order  recites 
that  a  motion  having  been  made  at  the  (then)  present 
term  of  said  court  bj^  the  above  named  Walter  Graham,  to 
strike  out  and  expunge  that  portion  of  the  records  and 
minutes  of  the  clerk  of  Wayne  county,  which  states  that 
Graham  was  asked  why  sentence  should  not  be  pro- 
nounced, &c.,  orders  *'  that  said  motion  be  denied,  upon 
the  ground  that  the  record  of  judgment  in  this  case  now 
being  in  the  Supreme  Court,  before  the  general  term  therc^ 
of,  by  the  return  of  the  clerk  of  this  court  to  the  writ  of 
error  herein,  and  no  order  having  been  made  by  said  gen- 
eral term,  remitting  the  said  judgment  record  to  this  court 
for  amendment,  and  a  writ  of  certiorari  having  been  issued 
to  this  court,  by  an  order  of  the  last  general  term  of  the 
Supreme  Court,  to  certify  to  the  Supreme  Court,  at  the 
next  general  term  thereof,  the  records  and  proceedings  of 
this  court  when  pronouncing  sentence  upon  said  Graham, 
this  court  deems  it  improper  to  alter,  modify  or  amend,  the 
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records  and  proceedings,  entries  and  orders,  before  return 
made  to  said  writ  of  certiorari,  without  the  direction,  order 
or  permission  of  the  said  general  term;  but  this  court 
nevertheless  finds  and  certifies  to  the  said  general  term, 
that  that  portion  of  the  records  and  clerk's  minutes  asked 
to  be  stricken  out,  is  true,  and  recites  correctly  the  pro- 
ceedings it  describes  ;  that  the  prisoner,  said  Walter  Gra- 
ham, was  asked,  after  his  conviction  at  a  term  of  this 
court  in  October,  1870,  and  before  sentence  was  passed 
upon  him,  what  he  had  to  saj  why  sentence  should  not  be 
pronounced  upon  him;  and  that  the  portion  of  the  min- 
utes of  the  said  clerk  which  states  that  the  prisoner  was 
asked  such  question,  was  added  to  and  written  in  the  said 
minutes  and  records,  after  the  term  at  which  said  Graham 
was  convicted  had  adjourned,  and  within  two  weeks  prior 
to  the  5th  day  of  May,  1871.  And  it  is  further  ordered 
that  tlie  return  of  this  court  to  the  said  writ  of  certiorari, 
contain  and  include  the  notice  of  motion  made  at  the  pre- 
sent term  of  this  court,  and  the  affidavit  in  support  there- 
of, together  with  the  affidavits  and  papers  read  in  oppo- 
sition thereto,  and  this  order  made  thereon." 

This  is  certainly  an  extraordinary  return  to  a  writ  of 
certiorari,  which  only  required  the  court  of  oyer  and  term- 
iner to  return  the  record  and  proceedings  of  the  said  court 
of  oyer  and  terminer  when  pronouncing  sentence  upon  the 
said  Walter  Graham,  at  the  October  term  of  the  said  court, 
in  the  year  1870.  It  purports,  in  the  first  instance,  to 
return  the  minutes  of  the  court  made  and  entered  on  the 
24th  day  of  October  1870. 

These  minutes  state  that  the  prisoner  was  found  guilty 
on  the  27th  day  of  October,  1870,  and  proceed  to  state 
that  the  court  "  now  here"  (viz.,  on  the  24th  day  of  Octo^ 
ber,  1870)  sentence  the  prisoner  to  be  hanged.  It  appears 
also  from  the  bill  of  exceptions  signed  and  sealed  by  the 
judges  of  the  oyer  and  terminer  that  the  prisoner  was  con- 
victed on  the  27th  day  of  October,  1870.    So  that,  so  &r 
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as  these  minutes  are  to  be  relied  on,  they  show  that  the 
prisoner  was  sentenced  before  conviction.  There  is  prob- 
ably some  error  in  this  matter,  which  should  have  been 
corrected  in  the  court  of  oyer  and  terminer.  It  is  a  sin- 
gular fact,  that  what  was  returned  to  the  writ  of  error  as 
the  record  of  judgment,  purports  to  be  the  minutes  of  the 
proceedings  of  the  oyer  and  terminer  on  the  14th  day  of 
October.  It  is  not  however  necessary  to  consider,  in  this 
case,  what  effect  these  statements  of  dates  in  the  various 
papers  before  us  might  have  in  a  case  where  the  question 
turned  upon  this  point.  lu  the  case  of  Weed  v.  The  People^ 
(31  N.  Y,  465,)  the  judgment  was  reversed  for  what  was 
undoubtedly  a  mere  clerical  error  in  the  record  of  the 
court  below,  the  singular  instead  of  the  plural  num- 
ber being  used,  whereby  it  was  made  to  appear  that 
the  trial,  conviction  and  sentence,  took  place  before  one 
only  of  the  judges  of  the  oyer  and  terminer.  It  will  be 
perceived  that  the  court  of  oyer  and  terminer,  by  its 
return  to  the  writ  of  certiorari,  seems  to  abide  by  the  re- 
turn made  to  the  writ  of  error,  as  containing  the  only  au- 
thentic record  of  its  judgment  in  the  premises,  and  declines 
in  any  way  to  alter  and  amend  its  minutes,  without  the 
direction,  order  or  permission  of  this  court,  because  *'the 
record  of  judgment*'  is  before  this  court  by  the  return  to 
the  writ  of  error.  We  apprehend  that  in  this  position  the 
court  of  oyer  and  terminer  has  mistaken  the  law  and  the 
practice.  In  modern  times  the  very  record  itself  is  not  sent 
up  on  a  writ  of  error,  but  only  a  transcript,  and  for  the 
purposes  of  an  amendment,  the  record  remains  in  the  court 
below.  {Rew  v.  Barker^  2  Cawen^  408.  Lut/sten  v.  Sniffen, 
1  Barb,  428.)  Though  there  are  authorities  which  hold 
that  in  civil  actions  the  record  of  the  court  below  may  be 
amended  in  the  court  of  review.  {Pease  v.  Morgariy  7  John. 
467.)  When  the  court  below  amends  its  record,  the  trau- 
script  thereof  may  be  amended  on  motion,  in  this  court. 
{Bew  V.  Barkery  2  Cowen^  408.) 
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The  court  of  oyer  and  terminer,  in  this  case,  seems  to 
have  been  under  the  impression  that  the  motion  to  amend 
its  record,  after  a  return  to  a  writ  of  error,  should  be  made 
in  this  court  This  we  conceive  to  be  an  erroneous  view 
of  the  law.  Independent  of  the  inherent  impropriety  of 
an  attempt  by  one  court  to  amend  the  record  of  another, 
the  Revised  Statutes  require  the  court  of  review,  in  crim- 
inal cases,  to  proceed  and  render  judgment  on  the  record 
before  them.     (2  R.  8.  741,  §§  20,  23.) 

It  was  held  in  the  third  district,  that  this  provision  had 
even  the  effect  to  abrogate  the  certiorari,  alleging  diminu^ 
tion  in  criminal  cases.  {People  v.  McCann^  3  Parker^  272.) 
But  this  decision  was  afterwards  overruled  in  the  same 
district,  {O'Leary  v.  The  People^  17  Sow.  316,)  and  it  is 
now  settled  by  the  court  of  last  resort,  that  such  a  writ 
may  still  issue.  {Gancemi  v.  The  People^  18  N,  T.  128. 
S.  01,  16  id.  501.) 

In  this  case  the  motion  was  not  to  amend  the  records  of 
the  court,  but  to  expunge  therefrom  matter  which  had 
been  inserted  without  its  authority,  and  which  was  no 
part  of  its  record.  "What  are  the  common  law  powers  of 
the  court,  as  to  amendments  in  criminal  cases,  and  whether 
the  statute  of  jeofails  applies  to  such  eases,  it  is  unneces- 
sary to  consider.  There  can,  we  think,  be  no  doubt  but 
what  the  court  of  oyer  and  terminer  should  have  expunged 
from  its  minutes  the  matter  which  had  been  interpolated 
without  its  authority,  and  thus  have  prevented  the  possi* 
bility  of  the  interpolated  matter  being  returned  to  this 
court  as  a  part  of  its  record. 

Proceeding,  however,  to  consider  the  case  on  the  record 
before  us,  we  find  that  by  the  return  to  the  writ  of  error 
and  the  certiorari,  we  have  presented  to  us  two  documents 
purporting  to  be  the  minutes  of  the  proceedings  of  the 
court  of  oyer  and  terminer  of  Wayne  county,  on  the  24th 
day  of  October,  1870.  They  differ  in  regard  to  the  essen- 
tial matter  whether  the  prisoner  was  asked  if  he  had  any- 
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thing  to  say  why  Bentence  Bhould  not  be  pronounced. 
That  which  was  retorned  to  the  writ  of  error,  and  which 
the  court  below  insists  upon  as  the  record  of  its  judgment, 
wholly  omits  to  show  that  the  prisoner  was  given  an  op* 
portunity  to  show  any  cause ;  in  which  case  the  Court  of 
Appeals  has  held  that  the  judgment  is  void ;  whereas  the 
minutes  returned  to  the  certiorari,  state  that  the  prisoner 
was  asked  that  question,  and  in  response  thereto  made 
some  remarks.  No  motion  appears  to  have  been  made  in 
the  court  below  to  correct  those  minutes,  which  were  re- 
turned upon  the  writ  of  error.  Upon  which  of  these  two 
documents  are  we  to  proceed  and  render  judgment? 
Which  is  to  be  regarded  as  the  authentic  judgment  of  the 
court  below?  The  record  returned  to  the  writ  of  error,  is 
signed  by  the  presiding  judge  of  the  court,  and  by  the 
district  attorney. 

The  revised  statutes  (2  R  S.  738,  §  5)  provide,  that 
"whenever  any  judgment  upon  any  conviction  shall  be 
rendered  in  any  court,  it  shall  be  the  duty  of  the  clerk 
thereof  to  enter  such  judgment  fully  in  his  minutes,  stat- 
ing briefly  the  offence  for  which  such  conviction  shall 
have  been  had,  and  the  court  shall  inspect  such  minutes, 
and  conform  them  to  the  facts." 

The  statutes  further  provide,  in  the  next  section,  (§  6 :) 
"It  shall  be  the  duty  of  the  district  attorney,  upon  being 
required  by  the  clerk,  to  prepare  for  him  a  statement  of 
the  offence  of  which  any  person  shall  be  convicted,  as  the 
same  is  charged  in  the  indictment  to  be  entered  in  the 
minutes  of  such  clerk;  but  the  court  shall  inspect  the 
same,  and  conform  it  to  the  indictment'*  A  following 
section  (§  10)  enacts  as  follows:  "A  copy  of  the  minutes 
of  any  conviction,  with  the  sentence  of  the  court  thereon, 
entered  by  the  clerk  of  any  court,  duly  certified  by  the 
clerk  in  whose  custody  such  minutes  shall  be,  under  his 
official  seal,  together  with 'a  copy  of  the  indictment  on 
which  such  conviction  shall  have  been  had,  certified  in  the 
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Bame  manner,  shall  be  evidence  in  all  courts  and  places  of 
such  conviction,  in  all  cases  in  which  it  shall  appear,  by 
the  certificate  of  the  clerk  or  otherwise,  that  no  record  of 
judgment  on  such  conviction  has  been  signed  and  filed.'* 
The  entry  returned  to  the  writ  of  error  is  signed  by  the 
presiding  judge;  and  by  the  district  attorney.  It  is  plain 
that  the  entries  which  are  declared  to  be  evidence  in  all 
courts  and  places,  are  those  entries' inspected  by  the  court 
under  sections  5  and  6,  above  referred  to;  and  while 
there  is  no  provision  requiring  the  entry  prepared  by  the 
district  attorney  or  by  the  clerk,  and  inspected  by  the 
court,  to  be  signed  by  either  the  district  attorney  or  a  judge 
of  the  court,  yet  the  entry  returned  to  the  writ  of  error  is 
so  signed,  while  that  returned  to  the  certiorari  is  not.  On 
the  motion  to  dismiss  the  writ  of  error  in  this  case,  because 
no  judgment  record  was  made  up,  we  held  that  the  statute 
before  referred  to,  making  the  certified  copy  of  the  min- 
utes of  conviction,  the  sentence  of  the  court  and  a  certified 
copy  of  the  indictment,  evidence  of  the  conviction  in  all 
courts  and  places,  in  conjunction  with  another  section  of 
the  Revised  Statutes,  which  provides  that,  upon  a  writ  of 
error  being  filed,  which  shall  operate  as  a  stay  of  proceed- 
ings, it  shall  be  the  duty  of  the  clerk  of  the  court  to  make 
a  return  thereto,  containing  a  transcript  of  the  indictment, 
bill  of  exceptions  and  judgment  of  the  court,  (3  B.  8. 
1034,  §  22,  5th  ed.j)  authorized  the  court  of  review  to  pro- 
ceed to  review  and  l*everse  or  affirm  the  judgment  of  the 
court  below,  when  no  formal,  common  law  record  of 
judgment  had  been  made  up  and  filed  or  signed.  {See 
opinion  of  Mullin^  (7.,  in  this  casey  on  the  motion  to  dismiss  the 
writ  of  error.)  The  judgment  of  the  court,  which  is  to  be 
returned  when  no  formal  record  of  judgment  has  been 
filed,  is  undoubtedly  the  judgment  entered  in  the  minutes, 
and  duly  inspected  by  the  court. 

The  minutes  returned  upon  the  writ  of  error,  upon  their 
face  bear  the  evidence  that  they  have  been  inspected  by 
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the  court,  whereas  the  order  made  by  the  court  below,  on 
the  motion  to  expunge,  and  by  the  direction  of  that  court 
made  a  part  of  its  return  to  the  writ  of  certiorari,  shows 
that  the  minutes,  as  returned  upon  that  writ,  have  not 
been  inspected  or  sanctioned  by  the  court. 

Moreover,  the  minutes,  as  returned  to  the  certiorari,  are 
directly  impeached,  and  so  far  as  relates  to  the  question 
of  the  prisoner  having  been  asked  if  he  had  anything  to 
say,  &c.,  are  overthrown  by  the  return,  in  which  the  court 
below  informs  us  that  so  much  of  the  entry  is  not  a  part 
of  its  record,  but  was  interpolated  in  its  absence  and  with- 
out its  order.  Even  under  the  Statute  of  jeofaiU  such  an 
alteration  of  the  records  of  the  court  is  wholly  unauthor- 
ized and  void.  That  statute,  from  abundant  caution,  ex- 
pressly provides  that  ''no  process,  pleading  or  record,  shall 
be  amended  or  impaired  by  the  clerk  or  other  officer 
of  any  court,  or  by  any  other  person,  without  the  order  of 
such  court,  or  some  other  court  of  competent  authority.'* 
(2  B,  S.  425,  §  9.)  The  return  of  the  court  below,  there- 
fore, shows  to  us  that  such  part  of  the  minutes  is  not  their 
record,  but  is  in  legal  effect  a  forgery ;  and  while  we  think 
that  court  should  have  expunged  the  interpolated  matter 
from  its  minutes,  yet  we  think  the  effect  of  the  return, 
taken  altogether,  must  produce  the  same  result  in  this 
court  as  though  the  interpolated  statement  had  been  ex- 
punged; and  so  regarding  it,  we  must  hold  that  the 
records  of  the  court  below  do  not  sliow  that  the  prisoner 
was  asked  what  he  had  to  say  why  judgment  should  not 
be  pronounced  against  him.  This  is  fatal  to  the  judgment, 
as  has  been  recently  determined  by  the  Court  of  Appeals. 
(Mesaner  v.  The  Peapky  45  N.  Y.  1.)  According  to  that 
decision  it  is  not  sufficient  that  the  records  of  the  court 
show  a  conviction  and  sentence.  It  is  not  to  be  presumed 
from  these,  that  the  practice  of  asking  the  prisoner,  before 
sentence,  what  he  had  to  say,  &c.,  has  been  complied  with, 
but  it  is  necessary  that  a  compliance  with  this  prerequisite 
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to  the  validity  of  the  sentence  should  be  made  expressly 
to  appear, 'on  a  writ  of  error,  by  a  distinct  statement  in 
the  record  of  the  court  below. 

There  is  another  peculiarity  in  this  case,  to  which  it  is 
proper  to  allude.  The  order  made  by  the  court  of  oyer 
and  terminer  on  the  motion  to  expunge,  and  which,  by  its 
direction  is  made  a  part  of  the  return  to  the  certiorari, 
contains  the  following:  "  But  this  court,  nevertheless,  finds 
and  certifies  to  the  said  general  term,  that  that  portion  of 
the  records  and  clerk's  minutes  asked  to  be  stricken  out 
on  this  motion  is  true."  This  does  not  seem  to  us  to  vary 
the  case.  The  writ  of  certiorari  issued  out  of  this  court 
did  not  call  upon  the  court  of  oyer  and  terminer- to  make 
a  return  stating  whether,  as  a  matter  of  fact  dehors  the 
record,  Graham  had  been  asked  the  question  referred  to, 
but  to  return  "the  record  of  the  proceedings  of  said  court 
of  oyer  and  terminer,  when  pronouncing  sentence  upon 
the  said  Walter  Graham  at  the  October  term  of  said  court, 
in  the  year  1870,  and  especially  the  record^  if  any,  of  the 
request  of  said  court  to  said  Graham  to  say  what  he  might 
have  to  say,  why  sentence  should  not  be  pronounced  upon 
him."  The  court  below  neither  assumes  to  amend  its 
record,  nor  to  adopt  the  unauthorized  interpolation,  but 
returns  to  this  court  that  certain  facts  exist,  which,  if 
amendments  can  be  made  in  criminal  cases,  might  justify 
it  in  ordering  an  amendment.  We  can  pay  no  attention 
to  the  statement.  It  was  held,  in  Stephens  v.  The  People^ 
(19  N.  Z.  549,)  that  "a  material  omission  in  a  record 
cannot  be  cured  by  a  separate  certificate.  The  only  rem- 
edy in  such  case  is  by  amendment,  which  can  only  bo 
made  by  order  of  the  court."  It  is  further  to  be  observed 
that  the  two  records  which  have  been  returned  to  us  are 
deficient  in  other  particulars.  They  fail  to  show  any  legal 
trial  or  conviction.  The  record  returned  to  the  writ  of 
error  fails  to  show  any  plea  of  the  defendant,  or  entered 
for  him  by  order  of  the  court,  and  the  second  record  re- 
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turned  fails  to  show  that  the  prisoner  was  ever  arraigned 
upon  the  indictment,  or  ever  was  called  upon  to,  or  did 
plead  to  the  same.  The  bill  of  exceptions  contains  a 
statement  that  the  prisoner  was  arraigned  and  pleaded, 
but  that  is  no  part  of  the  record  of  judgment  As  no  ob- 
servations were  made  by  the  counsel  on  this  defect,  we 
will  not  discuss  the  consequences  of  it,  since  it  cannot 
change  the  result  at  which  we  have  arrived. 

The  foregoing  statement  of  facts,  and  our  conclusions, 
lead  to  the  conclusion  that,  in  conformity  with  the  decision 
of  the  Court  of  Appeals,  the  judgment  must  be  reversed, 
becaase  it  does  not  appear  that  the  defendant  was  asked 
if  he  had  anything  to  say  why  sentence  should  not  pro- 
nounced. 

What  is  the  consequence  of  a  simple  reversal  of  the 
judgment  in  such  a  case,  upon  such  a  ground  ?  Does 
the  verdict  stand,  and  is  the  case  to  be  remitted  to  the 
court  below  for  sentence,  or  is  the  prisoner  to  be  abso- 
lutely discharged  7  This  question  was  somewhat  mooted 
in  the  case  of  Messner  v.  The  People^  but  there,  as  in  the 
ca^e  at  bar,  another  feature  was  presented.  In  that  case,  as 
in  this,  the  plaiutifi'  in  error  presented  a  bill  of  exceptions, 
claiming,  that  errors  had  been  committed  on  the  trial 
which  entitled  him  to  a  new  trial,  and  the  Court  of  Ap- 
peals having  found  such  error,  a  new  trial  was  ordered, 
and  Messner  was  subsequently  re-tried,  convicted  and  ex- 
ecuted. As  was  done  therefore  in  that  case,  we  proceed 
to  examine  the  Errors  alleged  to  have  occurred  on  the 
trial  and  to  appear  in  the  bill  of  exceptions.  And  we  are 
of  opinion  that  the  court  of  oyer  and  terminer  committed 
a  manifest  error  against  the  prisoner,  in  the  admission  of 
testimony  against  him.  It  appeared  that  no  one,  except 
the  prisoner  and  the  deceased,  were  present  when  the 
homicide  was  committed.  The  prisoner  had  admitted 
that  he  killed  the  deceased,  but  alleged  that  such  killing 
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was  la  self  defense.  It  appeared  that  the  homicide  was 
committed,  at  some  time  in  the  afternoon  or  evening  of 
the  14th  of  January,  1870.  The  prosecution  called  as  a 
witness  Columbus  J.  Viele,  a  lawyer,  having  an  office  and 
practicing  as  an  attorney  at  law,  at  the  village  of  Wolcott, 
which  was  near  the  scene  of  the  homicide ;  and  sought 
to  prove  by  his  oral  testimony  that  the  prisoner,  on  the 
afternoon  of  the  said  14th  day  of  January,  had  applied  to 
him  to  draw,  and  in  pursuance  of  such  employment  he 
had  drawn,  a  certain  lease  of  a  farm*  from  the  deceased  to 
the  prisoner,  for  the  period  of  five  years,  and  also  a  cer- 
tain receipt,  as  follows :  "  Received  of  Walter  Graham 
four  hundred  and  twenty-six  dollars  in  full  of  all  de- 
mands, on  a  note  given  by  Alexander  Graham  to  me. 

Dated  Tuesday,  January  14,  1870." 

It  clearly  appeared,  by  the  preliminary  cross-examin- 
ation of  the  witness,  that  he  was  retained  and  employed 
by  the  prisoner  in  his  capacity  as  an  attorney,  to  draw 
these  papers,  and  thereupon  the  counsel  for  the  prisoner 
objected  to  his  being  examined  on  the  subject  referred  to, 
the  objection  being  renewed  to  every  material  statement 
of  the  witness  concerning  the  alleged  interview,  and  what 
transpired  thereat.  All  such  objections  were  overruled, 
and  to  the  various  rulings  the  defendant  excepted.  The 
lease  was  not  produced,  but  it  was  admitted  that  notice 
had  been  given  to  the  prisoner  to  produce  the  same,  and 
the  witness  was  permitted,  against  the  objection  of  the 
prisoner,  to  state,  so  far  as  he  could  recollect,  the  contents 
thereof.  The  receipt  had  been  found  in  the  pocket  book 
of  the  prisoner,  and  was  produced,  and  purported  to  have 
been  signed  by  Samuel  Olts,  the  deceased,  and  one  Maria 
Graham.  The  witness  was  asked,  on  the  part  of  the 
people,  "  At  the  time  you  gave  it  to  Graham,  was  all  the 
writing  that  is  on  that  paper  now,  on  it  ?"  to  which  he 
answered,  "  No,  sir."  He  was  then  asked,  "  What  portion 
that  was  not  on  it  at  that  time,  is  on  it  now  ?"  This  ques- 
\  Vol.  LXin.  31 
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tion  was  objected  to,  on  the  part  of  the  defendant,  upon 
the  ground  that  the  communication  between  the  prisoner 
and  the  witness  was  privileged.  The  objection  was  over- 
ruled, and  the  prisoner  excepted.  The  witness  thereupon 
stated  that  the  signatures  were  not  upon  the  paper  when 
he  delivered  it  to  the  prisoner. 

Evidence  was  also  given  that  the  prisoner,  after  the 
homicide,  claimed  to  have  such  a  lease  from  the  de- 
ceased as  the  attorney  described,  and  evidence  was  also 
given  of  the  existence  of  such  a  note  as  was  described  in 
the  receipt  made  by  Alexander  Graham  to  the  deceased, 
for  the  benefit  and  accommodation  of  the  prisoner;  and 
the  evidence  tended  to  establish  the  probability  that  the 
prisoner  did  not  pay  the  note  at  the  time  specified  in  the 
receipt,  or  at  any  other  time,  but  that  the  same  was  after- 
wards paid  and  taken  up  by  his  brother,  the  maker  of  the 
note.  Facts  were  also  given  in  evidence,  on  the  part  of 
the  people,  to  show  the  impossibility  that  the  deceased  had 
ever  made  or  agreed  to  make  the  lease  which  thb  prisoner 
had  employed  the  attorney  to  draw.  No  direct  evidence 
was  given  as  to  the  genuineness  of  the  signatures  purport- 
ing to  be  signed  to  the  receipt.  The  precise  theory  as  to 
its  pertinency,  upon  which  all  this  evidence  was  offered 
and  admitted,  though  somewhat  obscure,  seems  to  have 
been  this,  namely :  That  the  prisoner  procured  the  lease 
and  receipt  to  be  drawn,  having  it  in  contemplation  to 
forge  the  signature  of  the  deceased  to  the  lease  and  re- 
ceipt, and  to  murder  the  deceased,  in  order  that  the  for- 
gery might  be  undetected,  and  the  lease  and  receipt  be 
set  up  as  valid  and  genuine  instruments.  This  evidence 
was  apparently  offered  to  refute  the  claim  of  the  prisoner 
that  the  homicide  was  the  result  of  a  sudden  attack  upon 
him  by  the  deceased,  and  was  committed  se  defendendo. 

The  testimony  of  the  attorney,  Columbus  J.  Viele,  was 
wholly  inadmissible.  It  is  stated  that  the  evidence  was 
admitted  by  the  oyer  and  terminer,  upon  the  strength  of 
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the  opinion  of  Selden,  J.,  in  Whiting  v.  Bumey^  (30  N,  Y. 
330 J  to  the  effect  that  professional  communications  be- 
tween client  and  attorney  are  only  privileged  when  they 
relate  to  some  suit  or  judicial  proceeding  pending  or 
anticipated.  But  this  proposition  of  Selden,  J.,  in  that 
case,  was  not  assented  to  by  the  other  members  of  the 
court,  who  concurred  in  the  result  upon  another  ground, 
as  appears  from  the  report  of  the  case,  and  as  is  ojiown  in 
the  opinion  of  Foster,  J.,  in  Brand  v.  Brandy  (39  How, 
Pr,  B.  260,)  and  the  proposition  has  been  since  distinctly 
overruled.  ( Williams  v.  Fitck^  18  N.  T.  650.  Britton  v. 
Lorenzy  45  id,  57.) 

The  true  rule  is  laid  down  by  Oreenleafy  as  follows : 
^'  The  rule  is  clear  and  well  settled,  that  the  confidential 
counsellor,  solicitor  or  attorney  of  the  party  cannot  be 
compelled  to  disclose  papers  delivered  or  communications 
made  to  him  in  that  capacity.  This  protection,  says  Lord 
Ch.  Brougham^  '  is  not  qualified  by  any  reference  to  pro- 
ceedings pending  or  in  contemplation.  If  touching  mat- 
ters that  come  within  the  ordinary  scope  of  professional 
employments,  they  receive  a  communication  in  their  pro- 
fessional capacity,  either  from  a  client,  or  on  his  account 
and  for  his  benefit,  in  the  transaction  of  his  business,  or, 
which  amounts  to  the  same  thing,  if  they  commit  to  paper 
in  the  course  of  their  employment,  in  his  behalf,  matters 
which  they  know  only  through  their  professional  relation 
to  their  client,  they  are  not  only  justified  in  withholding 
such  matters,  but  bound  to  withhold  them,  and  will  not 
be  compelled  to  disclose  the  information,  or  produce  the 
papers  in  any  court  of  law  or  equity,' either  as  a  party  or 
as  a  witness.'  "  (1  Oreenleaf's  Ev.  §  237.)  And  as  partic- 
ularly applicable  to  the  question  put  to  the  attorney  as 
to  the  state  of  the  receipt  when  delivered  by  him  to  the 
client,  see  Wheatley  v.  Williams.  (1  M.  &  W,  533 ;)  Brown 
V.  Fargon,  (4  N.  H.  443 ;)  Oovmey  v.  TannahU,  (1  JZtfZ,  33.) 

The  case  is  not  within  the  rule  that  a  communication 
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made  to  an  attorney  to  obtain  professional  advice  as  to 
the  commission  of  a  felony  or  other  crime  malum  in  Be, 
18  not  privileged.  (Bank  of  Utiea  v.  MerBereau^  3  Barb. 
CK  598.) 

The  advice  sought  of  the  attorney,  and  the  instruments 
procured  to  be  drawn  by  him,  were  in  themselves  wholly 
irrelevant,  and  in  no  manner  necessarily  connected  with 
the  perpetration  of  any  crime ;  nor  could  they,  of  them- 
selves, in  any  way  aid  in  the  commission  of  any  fraud  or 
crime.  In  fact  the  assumption  that  the  prisoner  has  com- 
mitted or  contemplated  any  crime,  in  connection  with  the 
instruments  which  he  employed  Mr.  Viele  to  draw,  is 
merely  conjectural,  and  itself  founded  upon  an  inference 
drawn  from  the  inadmissible  testimony  of  the  attorney, 
to  wit,  that  on  a  certain  day  and  hour  the  prisoner  applied 
to  him  to  draw  those  instruments. 

We  are,  therefore,  of  the  opinion  that  in  the  admission 
of  the  testimony  of  Columbus  J.  Viele,  against  the  objec- 
tion of  the  prisoner,  the  court  of  oyer  and  terminer  erred ; 
and  following  the  course  adopted  by  the  Court  of  Appeals 
in  Memer  v.  The  People^  where  the  record  did  not  show 
that  the  prisoner  had  been  asked  what  he  had  to  say,  &c., 
and  where  there  was  also  found  error  committed  against 
him  in  the  admission  of  evidence  on  the  trial,  we  reverse 
the  judgment  of  the  oyer  and  terminer,  and  grant  .to  the 
prisoner  a  new  trial  in  the  case. 

Judgment  of  the  oyer  and  terminer  of  Wayne  county 
reversed,  and  new  trial  ordered  in  that  court. 

[Fourth  Dbpartkbrt,  Qbsbral  Tbrm,  at  Rochester,  September  10, 1872. 
Joknmm,  Takott  and  Barktr^  Justioes.] 
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Abrah  Laphah,  commissioner  of  highways  for  the  town 
of  Yorkshire,  Cattarangns  county,  vs.  Alprb]>  Hicb, 
commissioner  of  highways  for  the  town  of  Sardinia, 
Erie  county. 

An  acUoD  by  a  town  o£Bcer  of  one  county,  against  a  town  officer  of  another 
county,  where  the  plaintiff  sues  and  the  defendant  is  sued  in  his  official 
capacity,  cannot  be  commenced  before  a  justice  of  the  peace  of  either 
county. 

Nor  can  such  an  action  be  tried  in  the  circuit  court  of  either  county,  though 
onginally  commenced  in  the  Supreme  Courts  if  the  objection  be  taken  at  the 
proper  time  and  in  the  proper  manner. 

The  only  demurrer  to  a  complaint  which  is  allowed  in  a  justice's  court,  by  the 
present  law,  is  when  the  complaint  is  not  sufficiently  explicit  to  enable  the 
defendant  to  understand  it,  or  when  it  contains  no  cause  of  action.  Neither 
of  these  causes  of  demurrer  applies  to  an  objection,  that  the  action  is 
brought  in  a  wrong  county. 

Although  in  a  summons,  issued  by  a  justice  of  the  peace,  in  an  action  by 
town  officers  of  one  county  against  town  officers  of  another  county,  the 
official  titles  of  the  respective  parties  are  stated,  yet  if  it  be  not  stated 
that  the  plaintiff  sues,  or  the  defendant  is  sued,  in  his  official  capacity, 
the  statement  of  the  official  titles  of  the  parties  operates  as  a  mere  detoriptU 

As  such,  it  is  mere  surplusage,  and  will  not  prevent  the  plaintiff  from  com- 
plaining against  the  defendant  in  regard  to  a  mere  private  matter  existing 
between  the  twoj  and  unconnected  with  the  official  capacity  of  either. 
Consequently,  a  dismissal  of  the  suit  before  a  complaint  is  put  in,  showing 
that  the  action  is  connected  with  the  official  character  of  the  parties,  would 
be  erroneous. 

There  seems  to  be  no  method  by  which,  in  a  justice's  court,  the  defendant,  in 
a  case  where  the  action  is  commenced  in  a  wrong  county,  can  avail  himself 
of  the  objection,  except  as  a  ground  of  nonsuit  on  the  trial,  as  at  common 
law,  where  the  objection  is  not  open  to  a  demurrer.    Fir  Talcott,  J. 

On  a  new  trial,  the  party  respondent,  on  appeal  from  a  justice's  court,  cannot 
be  confined  to  the  objections  he  made  in  the  justice's  court ;  those  ol^ections 
not  being  in  any  manner  made  known  to  the  appellate  court. 

On  a  new  trial  in  the  appellate  court,  as  Upon  any  other  new  trial,  the  parties 
are  entitled  to  take  any  ground  permissible  under  the  pleadings. 

In  a  justice's  court,  the  objection  that  the  action  is  brought  in  a  wrong  county, 
if  well  founded,  must  necessarily  defeat  the  action  itself. 

APPEAL  from  a  judgment  rendered  for  the  plaintiff,  at 
the  Cattaraugus  circuit,  on  a  trial  by  the  court,  with- 
out a  jury. 
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A.  J.  Knight^  for  the  appellant 

I.  The  court  had  no  power  to  allow  an  amendment  of 
the  complaint  by  striking  out  the  name  of  Hudson  Waite 
as  co-plaintiff.  This  amendment  was  duly  excepted  to. 
This  court  occupied  the  position  of  the  county  court,  and 
the  county  court  can  have  no  greater  power  to  allow  such 
an  amendment  than  had  the  justice  of  the  peace.  Courts 
of  justices  of  the  peace  have  had  no  power,  before  or  since 
the  Code,  in  actions  on  contracts,  to  amend  the  process  or 
pleadings  by  striking  out  the  name  of  a  party,  except  in 
case  of  a  defence  operating  as  a  personal  discharge,  as 
infancy,  lunacy,  &c.  {Webster  v.  Hopkins^  11  SotP.  Pr. 
140.  Bartness  v.  Thompson,  5  John.  160.  Hall  v.  Baches- 
ter,  3  Gowen,  374.  Gates  v.  Ward,  17  Barb.  424.  GUmore 
v.  Jacobs,  48  id.  336.)  The  Code  provides,  in  section  8, 
that  the  fiinst  four  titles  of  the  second  part  (sections  69, 
126,  inclusive)  relate  to  actions  in  ^11  the  courts  in  the 
State,  and  the  other  titles  to  actions  in  Supreme,  county 
court,  &c.,  expressly  omitting  justices*  courts;  also  subdi- 
vision 15,  section  64,  of  the  Code  provides,  **  that  the  pro- 
visions of  this  act,  respecting  forms  of  action,  parties  to 
actions,  rules,  of  evidence,  the  times  of  commencing  ac- 
tions, shall  apply  to  justices'  courts."  Hence,  upon  the 
principle  of  expressio  est  unius  exchtsio  alteritu,  neither  sec- 
tion 173  nor  274  apply  to  justices'  courts.  Nor  does  that 
part  of  section  64,  subdivision  15,  above  referred  to,  in 
reference  to  parties  to  actions,  apply  to  an  amendment  by 
dropping  a  party,  as  there  is  a  specific  title,  to  wit,  title  3, 
part  2,  in  reference  to  parties  to  actions,  to  which  that 
part  of  subdivision  15,  section  64,  refers.  The  case  of 
Ackley  v.  Tarbox,  (31  N.  T.  564,)  upon  which  the  counsel 
for  the  respondent  must  rely,  was  an  action  of  tort,  in 
which  different  rules  have  always  been  held  in  reference 
to  the  power  of  amendment  as  to  the  parties  in  the  action, 
from  those  in  actions  on  contracts ;  and  though  the  opin- 
ion of  Judge  Davies,  in  that  case,  refers  to  section  173  of 
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the  0)de,  as  applicable  to  actions  in  justices'  courts,  yet 
it  was  a  mere  extra  dictum^  and  not  the  point  on  which 
the  case  was  decided.  That  was  an  action  brought  by  the 
wife  for  the  conversion  of  her  cow,  the  husband  being 
joined  as  a  nominal  party  only,  before  the  practice  was 
settled,  no  joint  cause  of  action  being  set  up,  and  the  de- 
cision was  simply  that  the  husband  being  a  nominal  party 
only,  and  his  name  producing  no  embarrassment  to  the 
defendants,  the  wife  could  recover  alone.  On  the  contrary, 
the  present  action  is  based  on  a  contract  liability  to  the 
plaintiffs  jointly,  and  issue  taken  thereon.  Subdivision  5, 
section  366  of  the  Code,  refers  to  amendments  in  reference 
to  the  cause  of  action,  not  m  reference  to  the  parties. 
Before  the  amendment  in  1865,  to  said  subdivision  5,  sec- 
tion 366,  it  was  held  that  the  county  court,  on  a  new  trial, 
had  not  the  power  to  aihend  the  pleadings,  even  in  cases 
where  the  justice  of  the  peace  could  grant  the  amendment 
when  the  case  was  before  him  ;  and  this  amendment  in 
1865,  was  made  to  give  the  county  court  the  same  power 
as  the  justices'  court  originally  had  in  the  same  action. 
{Savage  v.  Cock^  17  Abb.  403.)  It  would  be  absurd  to  give 
the  county  court,  on  appeal,  the  power  of  amendment 
which  the  court  in  which  the  action  originated  never  pos- 
sessed. For  the  same  reasons  the  court  erred  in  directing 
judgment  in  favor  of  one  of  the  plaintiffs,  which  was  duly 
excepted  to.  Dropping  a  party  is  not  an  amendment  of 
the  pleadings.     {Billings  v.  Bakery  6  Abb.  213.) 

n.  The  court  erred  in  refusing  the  defendant's  motion 
to  nonsuit  the  plaintiff,  on  the  grounds  that  the  plainti£& 
should  have  brought  separate  actions  against  the  defend- 
ant. The  misjoinder  of  the  plaintiffs  can  be  taken  advan- 
tage of  on  motion  for  a  nonsuit  (2  Wait's  Law  and  Pr. 
276.  Oraham's  Pr.  94,  95,  2d  ed.  Dob  v.  ffaheg,  16 
John.  33.)  Chitty  says  :  If  the  objection  do  not  appear  on 
the  face  of  the  pleading,  it  would  be  a  ground  of  nonsuit 
at  the  trial.     (1  Cfhitty^  76.)     That  they  were  improperly 
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joiDed,  see  Corey  v.  EicBy  (4  Lans.  142.)  The  rflotion 
for  a  nonsuit  was  made  before  the  plaintiff's  counsel  asked 
to  amend,  by  dropping  one  of  the  plaintiffs,  and  should 
liave  been  granted. 

m.  The  court  erred  in  refusing  to  nonsuit  the  plain- 
tiflby  on  the  ground  that  the  evidence  did  not  show  a  cause 
of  action.  1.  There  was  no  joint  cause  of  action  estab- 
lished, as  the  commissioners  paid  the  money  from  the 
separate  funds  of  each  town.  (1  Chittt^s  PL  11.  Oauld  v. 
Gould,  8  Oowen^  168.)  2.  It  is  submitted  that  the  three 
towns  should  equally  bear  the  expense  incurred  on  the 
bridge.  When  this  cause  was  submitted  before,  to  the 
general  term,  Judge  Mullin  expressed  the  opinion  that 
Sardinia  should  bear  one  half  the  expense;  but  the  de- 
eision  of  the  general  term  was  simply  that  the  plaintiffs 
were  improperly  joined,  and  a  new  trial  ordered  on  that 
ground  alone.  (4  Lan9. 142.)  Besides^  the  learned  judge 
overlooked  the  amendment  to  the  statute  in  1857.  The 
statute,  ae  amended,  reads:  '^Whenever  two  or  more 
towns  shall  be  liable  to  make  or  maintain  any  bridge  or 
bridges,  the  same  shall  be  built  and  maintained  at  the 
joint  expense  of  said  towns,  without  the  reference  to  town 
lines.*'  {Laws  of  1841,  ch.  224,  §  1,  a«  amended  hy  Laws  of 
1857,  eh,  383.)  This  statute  makes  them  jointly  liable; 
kence  they  would  be  equally  liable  unless  the  words  **  with- 
out reference  to  town  lines,"  qualifies  that  liability.  These 
words  should  not  be  construed  as  obliterating  the  line 
between  Yorkshire  and  Ashford  only,  but  to  the  lines 
between  all  the  towns,  if  to  any.  Then  the  whole  terri- 
tory within  the  three  towns  would  bear  the  expense,  which 
is  the  same  as  the  towns  paying  equally.  The  bridge  is 
the  joint  property  of  the  three  towns,  no  one  of  them  own* 
ing  any  particular  part.  The  words  of  the  statute,  "  with- 
out reference  to  town  lines,"  should  be  construed  so  as  to 
make  each  town  liable,  without  reference  to  the  amount 
of  the  bridge  in  each  town.     Hence  the  finding  of  said 
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courty^as  a  conclusion  of  law,  that  Sardinia  was  bound  to 
pay  one  half  the  expense  of  building  the  bridge,  was  erro* 
neous.  3.  It  should  affirmatively  have  appeared  that  the 
defendant  had  funds  in  his  hands  as  commis^oner,  or  the 
contract  is  not  binding  upon  him  in  his  official  capacity, 
nor  upon  the  town  he  represents.  (The  People  v.  Adsit^ 
2  Hill,  619.  BartleU  v.  Orozier,  17  John.  439.  Barker  v. 
Loomis,  6  EiUy  463.  Garlinghouee  v.  Jacob,  29  N,  Y.  297.) 
4.  It  is  further  submitted  that  when  a  joint  obligor 
assumes  to  pay  the  debt  of  his  co-obligor,  he  should  pay  it 
all,  not. simply  a  part  of  it.  If  he  could  pay  one  half,  he 
could,  with  the  same  reason,  pay  one  twentieth,  one  thir* 
tieth  or  one  hundredth  part  of  it,*  and  then  maintain  an 
action  as  often  as  he  made  each  payment.  It  cannot  be 
said  that  th.e  plaintiff  was  liable  to  the  contractor  for  one 
third,  and  that  justified  his  payment  of  that  amount,  as 
the  parties  were  severally  liable  to  the  contractor,  under 
the  statute,  for  the  whole  amount.  (Lawe  of  1841,  ch.  225, 
§  2.  Fish  V.  FoUey,  6  HiU,  54.)  5.  It  is  further  submitted 
that  the  plaintiff  should  have  submitted  his  claim  to  the 
town  board  of  the  town  of  Sardinia.  {Brady  v.  Supervisore 
of  New  York,  10  N.  Y.  260.  Martin  v.  Supervieors  of 
OreenOo.,  29  id.  645.  Bell  v.  Town  of  Feopue,  49  Barb. 
506.)  Officers  of  municipal  corporations  are  liable: 
Ist  For  their  torts.  2d.  Where  the  statute  expressly 
makes  them  liable.  In  other  cases  the  claim  is  against « 
the  corporation  they  represent.  This  action  is  not  based 
on  a  statute  liability  to  the  contractor,  but  on  a  liability  to 
a  joint  debtor,  resulting  from  his  payment  of  the  joint 
debt  In  other  words,  it  is  a  common  law,  and  not  a  stat- 
ute liability,  if  any  liability  exists.  Besides,  chapter  639 
of  the  laws  of  1857,  makes  provision  that  a  commissioner 
of  highways  may  proceed  by  motion  at  a  special  term  of 
the  Supreme  Court,  and  obtain  an  order  compelling  com- 
missioners of  adjoining  towns  to  unite  in  building  bridges, 
to  be  paid  out  of  funds  in  their  hands,  and  what  expense 
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was  not  BO  paid,  to  briug  in  an  account  therefor  to  the 
Bupervisor,  and  the  board  of  supervisors  shall  levy  a  tax  on 
the  town  for  its  share.  Thus  the  claim  should  have  been 
presented,  either  to  the  board  of  town  audit,  or  directly  to 
the  board  of  supervisors. 

lY.  The  court  erred  in  refusing  to  nonsuit  the  plaintiff 
on  the  ground  that  the  action  was  improperly  brought  in 
Cattaraugus  county.  "Actions  by  the  county  or  town 
officers  of  one  county,  against  the  town  or  county  officers 
of  another  county,  ^n  their  official  capacity,  shall  be  laid 
in  some  county  adjoining  the  county  of  the  defendants, 
except  the  county  of  the  plaintiffs."  (Laws  of  1842,  ch.  301. 
3  22.  8.  634,  5th  ed.)  This  could  be  taken  advantage  of  un- 
der the  general  issue.  (3  B.  S.  634,  §  9.)  It  is  evident  that 
section  125  of  the  Code  has  no  application  to  actions  com- 
menced in  a  justice's  court 

S.  8.  Spring^  for  the  respondent, 

I.  Upon  the  trial  of  this  action  at  the  circuit  court,  th6 
court,  upon  the  application  of  the  plaintiffs,  allowed  the 
complaint  to  be  amended  by  striking  out  the  name  of 
Hudson  Waite  as  one  of  the  plaintiffs  in  this  action.  Did 
the  court  commit  an  error  in  so  doing?  Probably  the 
court,  at  the  circuit,  had  the  same  jurisdiction  to  grant 
amendments  to  pleadings  in  this  case  that  the  county 
court  would  have  had,  if  the  action  had  been  tried  in  that 
court,  but  no  greater;  as  the  action  originated  in  a  jus- 
tice's court,  and  was  certified  by  the  county  judge.  In 
the  case  of  Ackley  v.  Tarhox^  (31  N.  T.  564,)  the  action 
originated  in  a  justice's  court,  and  was  brought  for  the 
conversion  of  one  cow.  The  cow  was  the  individual  and 
separate  property  of  one  of  the  plaintiffs,  who  was  a  mar- 
ried woman,  but  her  husband  was  joined  with  her  in  the 
action,  as  co-plaintiffl  The  plaintiffs,  in  a  justice's  court, 
obtained  judgment  for  the  value  of  the  cow  converted. 
An  appeal  was  taken,  upon  questions  of  law  only,  to  the 
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county  court,  where  the  judgment  was  affirmed ;  but  upon 
an  appeal  to  the  Supreme  Court,  the  judgment  was  re- 
versed, upon  the  ground  that  the  husband  should  not  have 
been  joined  as  co-plaintiff.  An  appeal  was  then  taken  to 
the  Court  of  Appeals,  and  that  court  reversed  the  judg- 
ment of  the  Supreme  Court,  and*  affirmed  that  of  the 
county  court  and  the  justice's  court  Judge  Davies,  in 
giving  the  opinion  of  the  court,  after  remarking  that  the 
husband  was  improperly  joined  as  co-plaintiff,  said :  '^  Sec- 
tion 17S  of  the  Code  was  framed  to  meet  a  case  like  the 
present.  It  declares  that  the  court  may,  both  before  and 
after  judgment,  in  furtherance  of  justice,  amend  any  plead- 
ing, process  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party.  As  soon  as  the  objection  was  taken, 
that  the  husband  was  an  unnecessary  party,  as  he  clearly 
was,  it  was  the  duty  of  the  court  to  have  stricken  his 
name  from  the  proceedings  in  the  action.  It  can  now  be 
done,  and  the  judgment  stand  as  it  ought,  a  judgment  in 
favor  of  the  wife  for  injury  to  her  personal  property."  The 
entire  court  concurred,  excepting  Judge  Johnson,  who 
wrote  a  dissenting  opinion,  to  the  effect  that  the  section 
of  the  Code  above  referred  to  had  no  application  to  jus- 
tices' courts.  As  the  appeal  in  the  case  last  cited  was  from 
a  judgment  of  a  justice  of  the  peace,  upon  questions  of 
law  only,  it  directly  involves  the  jurisdiction  of  such  jus- 
tice to  grant  an  amendment  to  the  complaint  by  striking 
out  the  name  of  one  of  the  plaintiffs  in  the  action.  That 
the  justice  had  no  such  power  independently  of  the  Code, 
even  in  an  action  for  a  tort,  is  entirely  apparent.  {CowerCn 
Treatise,  557,  2d  ed.)  The  Court  of  Appeals  expressly 
placed  its  decision  upon  the  ground  that  the  provisions  of 
the  Code  relating  to  striking  out  names  of  parties,  and 
rendering  judgment  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants, is  applicable  to  justices'  courts.  There  is  no  decision 
of  the  Court  of  Appeals  which  has  bee^  made  since  the  de- 
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ciaion  of  the  case  of  Ackley  ▼.  Tarhox^  ($upray)  which  pro- 
fesfies  to  overrule  that  case,  or  is  at  all  inconsistent  with  it. 
n.  Bat  the  appeal,  in  this  case,  was  for  a  new  trial  in 
the  county  court,  not  to  correct  any  errors  that  the  justice 
committed  herein,  by  an  appeal  upon  questions  of  law. 
The  Code  expressly  makes  all  the  prorisious  contained 
therein  as  to  amendments,  by  striking  out  the  names  of 
parties,  as  well  as  the  provision  that  judgment  may  be 
given  for  or  against  one  or  more  of  several  plaintiffs,  ap- 
plicable to  county  courts,  upon  such  new  trials  therein. 
Section  8  of  the  Code,  provides  *^  that  this  act  is  divided  into 
two  parts;  the  first  relates  to  the  courts  of  justices  and 
their  jurisdiction;  the  second  relates  to  civil  actions  com- 
menced in  the  courts  of  this  State  after  the  1st  day  of  July, 
1848,  and  is  distributed  into  fifteen  titles.  The  first  four 
relate  to  actions  in  all  the  courts  in  the  State,  and  the 
others  to  actions  in  the  Supreme  Court,  in  the  county 
courts,  &c."  The  section  does  not  provide  that  the  entire 
second  part  of  the  Code  shall  only  be  applicable  to  the 
class  of  actions  which  are  originally  commenced  in  that 
court,  as  distinguished  from  those  that  are  brought  there 
by  appeal  from  justices  judgments ;  but  it  says  all  actions 
in  the  county  courts.  Section  366,  subdivision  4,  provides 
that  **'  Every  issue  of  fact  so  joined,  or  brought  upon  an 
appeal  to  the  county  court,  shall  be  tried  in  the  same 
manner  as  in  actions  commenced  in  the  Supreme  Court." 
Subdivision  5,  of  the  same  section,  provides  ^'That  the 
court  shall  have  the  same  power  over  its  determinations, 
and  the  verdict  of  the  jury,  and  shall  render  judgment 
thereon  in  the  same  manner  as  the  Supreme  Court,  in  ae> 
tions  pending  therein."  The  general  term  of  the  Supreme 
Court  have  decided  that  in  new  trials  in  the  county  court,  on 
appeals  from  justices' judgments,  judgment  in  the  county 
court,  upon  such  new  trial,  can  be  rendered  in  excess  of 
$200  for  damages,  and  therefore  in  excess  of  the  justices' 
jurisdiction  as  to  the  amount  of  the  judgment  for  damages. 
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III.  The  defendant  objected  upon  the  trial  to  the  intro- 
daction  of  the  contract  for  constructing  the  bridge  in  ques- 
tion, on  the  grounds.  Ist  It  does  not  appear  to  have 
been  executed  by  the  parties,  as  commissioners  of  high- 
ways. 2d.  It  appears  to  have  been  executed  by  the  respec- 
tive towns,  as  towns.  The  proof  shows  that  all  of  the 
persons  who  acted  for  their  respective  towns  in  making 
0uch  contract,  were  in  fact  highway  commissioners  for 
such  towns,  and  that  the  nature  of  the  contract  is  such  as 
they,  as  such  commissioners,  had  in  law  a  right  to  make. 
The  parol  evidence  also  shows,  that  such  commissioners 
did  in  fact  make  the  contract  in  their  capacity  of  highway 
•commissioners.  This  case  has  been  before  this  court  for 
adjudication,  once  before ;  and  this  same  question  was 
then  adjudicated  by  this  court.  Upon  that  occasion  hia 
honor  Justice  MuUin,  in  giving  the  opinion  of  the  court, 
remarked :  *'  I  am  of  the  opinion  that  the  written  contract 
was  binding  on  the  commissioners  of  the  towns.  If,  how- 
ever, it  was  void,  they  were  unquestionably  bound  by  the 
contract  as  made  by  parol,  and  being  valid,  all. these  com- 
missioners were  liable  upon  it." 

IV.  It  is  claimed  that  this  action  could  not  be  brought 
in  Cattaraugus  county.  1.  The  Code  provides,  (see  section 
124,)  **  That  actions  for  the  following  causes,  must  be  tried 
in  the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  powers  of  the  court  to  change  the  place 
of  trial."  Subdivision  2,  of  said  section,  ^'Against  a  pub- 
lic officer,  or  a  person  specially  appointed  to  execute  his 
duties/'  It  arose  in  a  part  of  Cattaraugus  county.  2.  The 
question  was  not  raised  in  the  justices'  court  The  defend- 
ant by  appearing,  and  proceeding  to  the  trial  of  the  ac- 
tion, in  the  justices'  court  without  raising  the  objection, 
did  thereby  waive  the  same,  and  after  having  once  waived 
the  same,  it  was  not  afterwards  available  to  him  upon  the 
trial  in  the  county  court  (Stevens  v.  Bentorij  89  Hate. 
Ft.  13.) 
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V.  What  proportion,  relatively,  of  the  expenses  is  Sar- 
dinia bound  to  incur  in  building  and  maintaining  the 
bridge  in  question  ?  The  theory  of  the  law  seems  to  be 
that  each  town  shall  maintain  its  own  roads  and  bridges. 
And  as  one  half  of  the  entire  bridge  in  question  is  in  the 
town  of  Sardinia,  it  seems  just  and  equitable  that  that  town 
should  incur  one  half  the  expenses  of  maintaining  such 
bridge.  Would  there  be  any  doubt  whatever  as  to  that 
town  being  liable  to  one  half  of  such  expenses,  provided 
the  entire  other  half  of  such  bridge  was  only  in  one  of  the 
other  two  towns  ?  Does  the  circumstance  that  the  other 
half  of  said  bridge  happens  to  be  in  two,  instead  of  only 
in  one  town,  affect  at  all  the  relative  proportion  of  the  ex- 
penses which  Sardinia  should  pay  towards  the  maintain- 
ance  of  said  bridge?  Upon  what  principle  can  such  a 
circumstance  enure  to  the  benefit  of  Sardinia?  For,  not- 
withstanding such  circumstance,  one  half  of  the  entire 
creek,  over  which  such  bridge  is  maintained,  is  in  the 
town  of  Sardinia.  Chapter  383,  section  1,  of  the  laws  of 
1857,  is  not  inconsistent  with  such  liability.  That  act 
makes  the  several  towns  jointly  and  severally  liable  for 
the  entire  expense  of  making  and  maintaining  bridges 
over  streams  of  water  dividing  such  towns.  The  act  makes 
such  towns  jointly  and  severally  liable  to  those  who  have 
been  employed  by  their  highway  commissioners  to  build 
or  repair  such  bridges.  {Harris  v.  Houcky  57  Barb.  619.) 
The  act,  however,  does  not  define  how  much,  relatively, 
as  between  themselves,  the  several  towns  shall  pay.  This 
court,  however,  when  the  case  was  before  it,  adjudicated 
upon  that  question,  and  decided  that  Sardinia  was  liable 
to  pay  one  half  of  all  such  expenses.  (See  opinion  of  Jus- 
tice Mullin.) 

VI.  The  court  at  the  circuit  only  gave  judgment  for 
the  amount  which  the  commissioner  for  the  town  of  York- 
shire had  paid  in  excess  of  one  quarter,  for  building  the 
bridge,  and  the  interest  thereon  from  the  time  of  such 
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payment.  Inasmuch  as  each  of  the  commissioners  was 
jointly  and  severally  liable  to  the  contractor  to  pay  the 
whole  amount  for  building  such  bridge,  whatever  sum 
either  of  said  commissioners  paid  in  excess  of  the  relative 
proportion  which,  as  between  themselves,  he  was  bound 
to  pay,  he  is  entitled  to  recover  of  the  commissioner  who 
has  been  guilty  of  default  in  paying  his  due  proportion, 
upon  the  theory  that  the  commissioner  making  such  ex- 
cessive payment,  paid  the  same  as  surety  for  the  com- 
missioner for  whose  benefit  such,  excessive  payment  was 
made. 

« 
By  the  Courty  Talcott,  J.     This  action   was  originally 

commenced  before  a  justice  of  the  peace  of  the  town  of 
Machias,  in  the  county  of  Cattaraugus.  It  was  originally 
brought  by  John  Corey,  commissioner  of  highways  of  the 
town  of  Yorkshire,  in  Cattaraugus  county,  and  Hudson 
Waite  commissioner  of  highways  of  the  town  of  Ashford, 
in  the  same  county,  against  Alfred  Rice,  commissioner 
of  highways  of  the  town  of  Sardinia,  in  the  county  of 
Erie. 

The  suit  originated  in  the  following  facts :  The  town 
of  Sardinia,  in  Erie  county,  is  situated  on  one  side  of  the 
Cattaraugus  creek.  On  the  other  side,  and  opposite  to 
Sardinia,  are  the  towns  of  Yorkshire  and  Ashford,  in 
Cattaraugus  county.  Each  of  the  three  towns  extends  to 
the  center  of  the  creek.  A  highway  divides  the  towns  of 
Yorkshire  and  Ashford,  and  extends  across  the  creek  into 
and  through  Sardinia.  A  bridge  across  the  creek  con- 
stitutes a  part  of  this  highway.  The  entire  north  half  of 
the  bridge  is  in  the  town  of  Sardinia ;  the  south  half  is 
in  the  towns  of  Ashford  and  Yorkshire.  The  highway 
commissioners  of  the  three  towns  jointly  entered  into  a 
contract  with  one  L.  Corey,  whereby  he  agreed  to  con- 
struct the  bridge  in  question  at  a  certain  price.  The 
contractor  performed  the  work,  and  each  of  the  commis- 
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sioneTB  paid  to  him  one  third  of  the  contract  price.  The 
commissioners  of  Yorkshire  and  Ashford  being  afterwards 
advised  that  the  town  of  Sardinia  was  liable  to  pay  one 
half,  instead  of  one  third,  of  the  expense  of  constructing 
the  bridge,  brought  this  action  to  recover  the  proportion- 
ate excess  paid  by  the  commissioners  of  the  towns  of 
Ashford  and  Yorkshire  respectively,  over  and  above  the 
amount  for  which  it  is  claimed  such  towns  are  respectively 
liable.  The  action  was  tried  before  the  justice,  and  be 
rendered  a  judgment  against  the  plaintiffs  for  costs.  The 
complaint  of  the  plaintiffs,  before  the  justice,  demanded 
judgment  for  $200.  The  plaintiffs  appealed  to  the  county 
court  of  Cattaraugus  county,  for  a  new  trial. 

Upon  what  ground  judgment  was  rendered  for  the  de- 
fendant, before  the  justice,  does  not  appear,  as  the  testi- 
mony and  proceedings  on  the  trial  are  not  returned. 
While  the  cause  was  in  the  county  court,  undetermined, 
Mr.  Spring,  who  had  been  counsel  for  the  plaintiffs,  be- 
came the  county  judge  of  Cattaraugus  county,  and  there- 
upon certified  the  case  into  the  Supreme  Court,  under  the 
statute.  {Code^  §  30.)  In  the  justice's  court,  the  defend- 
ant answered  by  a  general  denial,  and  also  in  his  answer 
claimed  that  the  plaintiffs  could  not  maintain  the  action 
jointly.  After  the  appeal,  the  cause  was  once  tried  in  the 
county  court,  where  the  plaintiffs  recovered  judgment, 
which,  on  appeal  to  the  general  term  of  this  court,  was 
reversed  upon  the  ground  that  the  plaintiffs,  conceding 
that  each  had  paid  in  excess  of  the  liability  of  his  town 
toward  the  expense  of  constructing  the  bridge,  could  not, 
nevertheless,  maintain  a  joint  action  to  recover  the  excess 
which  each  had  paid.  Since  the  case  has  been  in  the 
Supreme  Court,  the  now  plaintiff^  Abram  Lapham,  hav- 
ing become  commissioner  of  highways  of  the  town  of 
Yorkshire,  in  place  of  Corey,  was  substituted  as  one  of 
the  plaintiffs  in  place  of  Corey,  who  had  died.  The  action 
was  afterwards  tried  at  the  circuit  in  Cattaraugus  county. 
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And  on  the  trial  an  amendment  of  the  complaint  was 
allowed,  whereby  the  name  of  Hudson  Waite,  as  plaintifi^ 
was  stricken  out,  and  the  complaint  was  dismissed  as  to 
him,  (see  AekUy  v.  Tarhox^  31  N.  T.  564,)  and  the  trial  pro- 
ceeded in  the  name  and  behalf  of  Abram  Lapham  as  com- 
missioner of  the  town  of  Yorkshire,  in  Cattaraugus  county, 
as  sole  plaintiff,  and  a  judgment  was  ordered  in  his  behalf 
for  $27.11,  the  exc€|ss  paid  by  the  commissioner  of  the 
town  of  Yorkshire  over  one  quarter  of  the  expense  of 
building  the  bridge,  besides  costs.  On  this  trial,  the  de- 
fendant moved  for  a  nonsuit,  stating  amongst  other  grounds, 
that  the  action  was  improperly  brought  in  the  county  of 
Cattaraugus.  The  defendant  appeals  from  the  judgment 
rendered  against  him  at  the  Cattaraugus  circuit,  and 
amongst  other  objections  claims  that  the  plaintiff  should 
have  been  nonsuited,  because  the  action  was  improperly 
brought  in  Cattaraugus  county,  and  therefore  could  not 
be  maintained.  To  this  objection  we  do  not  discover  any 
satisfactory  answer.  By  chapter  301  of  the  laws  of  1842, 
it  is  provided  that  "  actions  by  the  county  or  town  officers 
of  one  county,  against  the  town  or  county  officers  of  an- 
other county,  in  their  official  capacity,  shall  be  laid  in  some 
county  adjoining  the  county  of  the  defendant  except  the 
county  of  the  plaintiffs.". 

This  is  an  action  by  a  town  officer  of  the  town  of 
Yorkshire,  in  Cattaraugus  county,  and  is  brought  against 
a  town  officer  of  another  county. '  The  plaintiff  sues,  and 
the  defendant  is  sued  in  his  official  capacity.  The  case  is 
precisely  within  the  act  of  1842,  referred  to,  and  the  jus- 
tice of  the  peace  in  Cattaraugus  county  had  no  power  or 
jurisdiction  to  entertain  such  a  suit,  nor  could  it  have 
been  tried  in  the  circuit  court  of  Cattaraugus  county,  if 
the  suit  had  been  originally  commenced  in  this  court,  and 
the  objection  had  been  taken  at  the  proper  time  and  in 
the  proper  manner.  It  is  stated  in  the  points  of  the  re-, 
spondent's  counsel,  that  the  question  was  not  raised  in  the 
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jastice's  court,  and  he  claims  that  for  that  reason  it  was 
waived.  Conceding,  for  the  purpose  of  the  argument, 
that  the  official  sued  contrary  to  the  provisions  of  the  act 
referred  to,  may  waive  the  objection  so  as  to  confer  upon 
a  jiMtice  in  the  plaintifl:"s  count}',  jurisdiction  to  try  the 
action,  the  inquiry  arises,  what  constitutes  a  waiver.  At 
the  common  law  where  the  venue,  in  a  local  action,  was 
laid  in  a  wrong  county,  and  the  objection  appeared  upon 
the  declaration  or  record,  it  could  be  reached  by  demur- 
rer, and  perhaps  in  no  other  manner;  but  where  the  ob- 
jection could  not  be  reached  by  demurrer,  it  was  a  ground 
of  nonsuit.  (12  Wend.  51.  Id.  265.)  The  objection 
now  raised  to  the  maintainance  of  the  action  did,  it  is 
true,  appear  on  the  face  of  the  complaint  in  the  justice's 
court;  but  the  only  demurrer  to  a  complaint  which  is 
allowed  in  that  court,  by  the  present  law,  is  when  it  is 
not  sufficiently  explicit  to  enable  the  defendant  to  under- 
stand it,  or  when  it  contains  no  cause  of  action.  Neither 
of  these  causes  of  demurrer  applies  to  an  objection  that 
the  action  is  brought  in  a  wrong  county. 

Although  in  the  summons  in  this  case  the  official  titles 
of  the  respective  parties  are  stated,  yet  it  is  not  stated  that 
the  plaintifi'sues,  or  the  defendant  is  sued  in  his  official 
capacity;  upon  the  well  settled  rule  the  statement  of  the 
official  title  of  the  parties  in  this  case  dtrictly  operated  as 
a  mere  deseriptio  personcB.  As  such  it  was  mere  surplus- 
age, and  would  not  have  prevented  the  plaintiff  from  com- 
plaining against  the  defendant  in  regard  to  a  mere  private 
matter  existing  between  the  two,  and  unconnected  with 
the  official  capacity  of  either. 

Consequently,  a  dismissal  of  the  suit  before  the  com- 
plaint was  put  in,  which  showed  that  the  action  was  con- 
nected with  the  official  character  of  the  parties,  would 
have  been  erroneous.  There  seems,  therefore,  at  present 
to  be  no  method  by  which,  in  a  justice's  court,  the  de- 
fendant, in  such  a  case  as  this,  can  avail  himself  of  the 
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objection,  except  as  a  ground  of  nonsuit  on  the  trial,  as  at 
common  law,  where  the  objection  was  not  open  to  a  de- 
murrer.. The  counsel  for  the  appelant,  as  before  stated, 
says  that  the  defendant  did  not  make  this  objection,  on  the 
trial  before  the  justice.  This  may  be  so,  but  the  record 
does  not  show  that  such  was  the  case.  In  this  case  the 
justice  was  not  rciquired  to  return,  and  has  not  returned, 
what  took  place  on  the  trial. 

Besides,  on  a  new  trial,  the  party  respondent,  on  appeal 
from  a  justice's  court,  cannot  be  confined,  on  the  trial,  to 
the  objections  he  made  in  justice's  court  Those  objec- 
tions are  in  no  manner  legally  made  known- to  the  appel- 
late court  On  a  new  trial  there,  as  upon  any  other  new 
trial,  the  parties  are  entitled  to  take  any  ground  permissi- 
ble under  the  pleadings.  The  defendant  never  had  any 
occasion  to  raise  this  objection,  until  after  the  amendment 
was  allowed  by  which  it  was  permitted  to  strike  One  of 
the  joint  plaintifis  from  the  record,  and  proceed  with  the 
suit  in  the  name  of  the  other ;  as  the  misjoinder  which 
had,  up  to  that  time,  existed  was  sufficient,  as  was  held 
by  this  court,  to  defeat  the  action. 

In  actions  in  the  Supreme  Court,  if  the  county  desig- 
nated in  the  complaint  for  the  trial  be  not  the  proper 
county,  the  action  may,  nevertheless,  be  tried  there,  unless 
the  defendant  shall,  before  the  time  for  answering  expires, 
demand,  in  writing,  that  the  trial  be  had  in  the  proper 
county.     {Code,  §  126.) 

This  obviously  can  have  no  application  to  a  justice's 
court  No  county  is  designated  in  that  court  as  the  place 
of  trial,  and  it  has  no  power  to  change  the  venue.  In  that 
court,  the  objection  that  the  action  is  brought  in  a  wrong 
county,  if  well  founded,  must  necessarily  defeat  the  ac- 
tion itself. 

The  judgment  must  be  reversed ;  and  as  the  objection 
goes  to  the  foundation  of  the  action,  and  cannot  be  ob- 
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viated,  there  is  no  Decessity  or  propriety  in  patting  the 
partiea  to  the  expense  of  a  new  trial. 

Judgment  reversed,  and  judgment  ordered  for  the  de- 
fendant, with  costs. 

[FouBTB  Dbpartmivt,  Gbnxral  Tbbm,  at  Rochester,  September  10, 1872. 
/oAmmmv,  TaieaU  and  Barker,  Justioes.] 
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ClutomB  miist  be  reasonable,  and  not  contrary  to  the  general  principles  of  law, 

A  usage  of  a  particular  trade  may  sometimes  be  proTed  with  the  riew  of  rais- 
ing the  presumption  that  the  parties  contracted  with  knowledge  of,  and  ref- 
e^nce  to  it,  so  that  it  entered  into  and  became  a  part  of  the  contract. 

In  such  a  case,  it  must  be  shown  that  the  party  against  whom  the  usage  is  set 
up  had  notice  of  it,  at  the  time  of  making  the  conti-act,  or  it  must  be  shown 
to  have  been  so  long  contipued,  uoiversal  and  notorious  that  all  persons  may 
be  presumed  to  have  had  notice  of  it 

A  custom  to  the  efifect  that  a  person  employed  to  cut  staves  from  another's 
bolts  has  a  right  to  take,  and  appropriate  to  his  own  use  not  only  the  clip- 
pings and  comer  pieces  but  the  culls,  without  the  consent  or  agreement  of 
the  owner,  cannot  be  sustained. 

Such  a  custom  is  not  only  not  in  harmony  with  law,  but  is  manifestly  against 
public  policy. 

To  allow  a  mechanic  or  artisan,  who  works  up  the  materials  of  another,  to  keep 
so  much  of  such  materials  as  is  not  used  for  the  benefit  of  the  owner  of  the 
materials  is  to  array  his  interests  in  direct  opposition  to  those  of  his  em- 
ployer.   Pm-  Talcott,  J. 

In  an  action  by  the  owners  of  a  staye-mill,  to  recover,  upon  a  contract,  for 
cutting  a  quantity  of  staves,  at  their  mill,  for  the  defendant,  at  a  certain 
price  per  thousand,  a  claim  of  the  defendant  against  the  plaintiflfs,  for  con- 
verting to  their  own  use  a  large  quantity  of  the  staves,  cull  staves  and  comer 
pieces,  made  f^om  the  stave  bolts  of  the  defendant,  which  were  drawn  to  the 
plaintiffs*  mill  to  be  cut  into'  staves,  arises  out  of  the  plaintiffs'  claim,  and  is 
connected  with  the  subject  of  the  action.  Hence  it  is  admissible  as  a  counter- 
claim, under  the  Code,  ((  160.) 

APPEAL  from  a  judgment  for  the  plaintiffs,  rendered 
in  this  court  on  the  report  of  a  referee,  and  from  an 
order  of  the  Oswego  special  term,  denying  a  new  trial. 
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V- 

W.  A.  PoucheTy  for  the  appellant 
0.  Whitney^  for  the  respondents. 

By  the  Court,  Talcott,  J.  This  action  was  originally 
commenced  before  a  justice  of  the  peace  of  Oswego  county. 
The  action  is  upon  contract,  and  before  the  justice  the 
plaintiffs  recovered  a  judgment  for  $169.25  damages,  and 
$8.05  costs.  From  this  judgment  the  defendant  appealed 
to  the  county  court  of  Oswego  county,  not,  however,  stat- 
ing in  his  notice  of  appeal  that  the  appeal  was  taken  on 
questions  of  law  only.  In  the  county  court  the  action  was 
referred  to  a  referee  to  hear,  try  and  determine.  The 
referee  reported  in  favor  of  the  plaintiffs,  and  ordered 
judgment  for  them  for  the  sum  of  $157.27  damages. 

The  defendant  made  a  bill  of  exceptions,  with  a  view  to 
move  thereon  to  set  aside  the  report  of  the  referee,  but 
before  the  case  was  brought  to  argument  in  the  county 
court,  Mr.  Whitney,  who  had  been  the  attorney  for  the 
plaintiffs  in  the  county  court,  became  the  county  judge  of 
Oswego  county,  and  duly  qualified  as  such.  Thereupon 
Judge  Whitney  certified  the  case  into  the  Supreme  Court, 
under  the  provisions  of  section  30,  subdivision  13,  of  the 
Code.  Pursuant  to  the  provision  of  that  subdivision  a 
motion  for  a  new  trial  was  made,  at  the  Oswego  special 
term  of  this  court,  on  the  case  and  exceptions.  The  mo- 
tion was  there  denied,  and  thereupon  judgment  for  the 
plaintiffs  was  entered  in  the  Supreme  Court,  on  the  report 
of  the  referee. 

From  the  order  refusing  to  set  aside  the  report  of  the 
referee,  and  from  the  judgment,  the  defendant  appeals  to 
the  general  term. 

The  plaintiffs  owned  a  stave  mill,  and  this  action  is 
brought  to  recover  the  amount  claimed  to  be  due  to  them 
from  the  defenr^ant  for  cutting  a  quantity  of  staves  for  the 
defendant^  at  a  certain  price  per  thousand.     But  one 
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qaeation  of  law  is  presented  on  this  appeal.  That  ques- 
tion arises  under  the  following  circumstances.  The  de- 
fendant, in  his  answer,  alleges,  amongst  other  things,  that 
the  plaintiffs  converted  to  their  own  use  a  large  amount 
of  the  staves,  cull  staves,  and  corner  pieces,  made  from 
the  stave  bolts  of  the  defendant,  which  were  drawn  to  the 
plaintiffs'  mill  to  be  cut  into  staves;  that  the  same  were 
the  property  of  the  defendant,  and  were  of  the  value 
of  1(150,  and  the  defendant  claims  damages  against  the 
plaintiffs. 

On  the  trial,  it  appeared  from  the  cross-examination  of 
one  of  the  plaintiffs,  that  they  had  converted  to  their  own 
use  some  of  the  culls  and  comer  pieces  from  the  defend- 
ant's bolts.  The  culls  are  understood  to  be  such  bolts  as 
are  separated  from  the  others,  as  not  being  proper  to  be 
converted  into  staves,  by  reason  of  some  defect.  The 
corner  pieces  are  pieces  cut  in  the  process  of  matiufacture 
from  the  bolts  which  are  made  into  staves,  some  of  these 
culls  and  bolts  had  been  by  the  plaintiffs  consumed  at  the 
mill,  some  were  used  as  fuel  at  the  house  of  one  of  the 
plaintiffs,  and  some  were  sold  in  the  village,  by  the  cord. 
On  the  direct  examination  resumed,  the  plaintiff  was 
asked  by  his  counsel  **  What  has  been  the  custom  about 
who  was  to  have  the  culls  and  corner  pieces  T"  This 
question  was  objected  to  by  the  defendant,  '^on  the 
ground,  that  any  custom  that  the  cutter  was  to  have  the 
comer  pieces  and  culls  of  stave  bolts  received  to  be  cut 
for  customers  was  contrary  to  law  and  public  policy." 
The  objection  was  overruled,  and  the  witness  answered : 
'^  It  has  been  customary  to  use  all  culls  and  corner  pieces, 
no  one  ever  claimed  them,  or  got  them." 

Other  witnesses,  to  the  number  of  two  or  three,  testified 
that  the  clippings  and  corner  pieces,  by  custom,  belonged 
to  the  cutter,  or  at  least,  that  they  had  never  heard  of  their 
being  claimed  by  the  owner.  Clippings  are  understood 
to  be  pieces  cut  off  in  the  process  of  manufacture. 
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The  case  states  that  when  the  defendant  was  npon  the 
defence,  he  "offered  to  introduce  further  proof  of  the 
amount  and  value  of  the  corner  pieces  and  cull  staves 
made  from  the  appellant's  stave  bolts,  and  which  the 
respondents  converted  to  their  own  use,"  but  the  referee 
excluded  the  evidence,  and  ruled  and  decided  "that  the 
respondents  were  entitled  to  said  corner  pieces  and  cull 
staves,  by  the  custom/'  The  defendant  excepted  to  the 
decision. 

A  usage  of  a  particular  trade  may  sometimes  be  proved, 
with  a  view  of  raising  the  presumption  that  the  parties 
contracted  with  knowledge  of  and  reference  to  it,  so  that  it 
entered  into  and  became  a  part  of  the  contract.  In  such 
a  case,  it  must  be  shown  that  the  party  against  whom  the 
usage  is  set  up  had  notice  of  it  at  the  time  of  making  the 
contract,  or  it  must  be  shown  to  have  been  so  long  con- 
tinued, universal  and  notorious  that  all  persons  may  be 
presumed  to  have  had  notice  of  it.  There  was  no  claim 
in  this  case  that  the  defendant  had  any  notice  of  the  usage 
claimed;  nor  was  the  evidence  sufficient  to  establish 
notice  by  presumption,     (  Wood  v.  Hickok^  2  Wend.  501.) 

In  the  case  cited  it  was  held  that  the  testimony  of  one 
witness  that  it  was  the  custom  of  all  grocers  to  charge  in- 
terest after  ninety  days,  was  not  sufficient  to  charge  the 
defendant  with  the  liability  to  pay  such  interest  In  this 
case  it  is  to  be  observed  that  nobody  but  the  plaintiff  him- 
self pretends  to  the  existence  of  any  custom  that  the  cut- 
ter was  to  have  the  culls. 

In  this  case  the  referee  did  not  put  his  ruling  upon  the 
ground  that  it  was  a  part  of  the  contract,  presumptively 
or  expressly,  but  upon  the  sole  ground  that  the  evidence 
established  a  custom,  to  the  effect  that  the  person  employed 
to  cut  staves  from  another's  bolts,  was  entitled  not  only  to 
the  clippings  and  corner  pieces,  but  to  the  culls.  As  a 
custom,  it  cannot  be  upheld.  Customs  must  be  reason- 
able, and  not  contrary  to  the  general  principles  of  law. 
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A  cnstom  which  is  unreasonable,  and  in  opposition  to  the 
general  principles  of  law,  is  void.  (2  Gheenl  Ev.  §  249.) 
As  is  said  by  the  court,  in  Homer  r.  Darr^  (10  Masn.  26 :) 
"  The  usage  of  no  class  of  citizens  can  be  sustained  in  op- 
position to  the  principles  of  law."  The  property  in  the 
culls  and  corner  pieces^was  vested  in  the  defendant  They 
were  of  value,  as  appears  by  the  plaintiffs*  own  showing, 
and  were  an  article  of  merchandise.  The  defendant 
might  have  parted  with  them  by  contract.  Perhaps  a 
license  to  take  them  might  be  inferred  from  their  having 
been  suffered  to  remain  unclaimed,  for  a  sufficient  length 
of  time,  in  the  plaintiffs'  mill  yard.  But  a  custom  for  the 
cutter  to  take  and  appropriate  them  to  his  own  use,  with<* 
out  the  agreement  or  consent  of  the  owner,  cannot  b*e 
sustained.  Such  a  custom  is  not  only  not  in  harmony 
with  law,  but  manifestly  against  public  policy. 

To  allow  a  mechanic  or  artisan,  who  works  up  the  ma« 
terials  of  another,  to  keep  so  much  of  such  material  as  is 
not  used  for  the  benefit  of  the  owner  of  the  material,  is  to 
array  his  interests  in  direct  opposition  to  those  of  his  em* 
ployer.  This  is  strongly  illustrated  in  the  case  of  the 
culls.  It  appears  that  in  this  instance  the  plaintiffs,  and 
their  employees,  culled  the  defendant's  bolts,  and  such  we 
understand,  from  the  evidence,  to  be  the  general'practice. 
If  the  culler  is  to  be  entitled  to  all  the  bolts  which  are  de- 
termined by  him  to  be  unfit  for  staves,  he  is  under  a  very 
direct  temptation  to  cull  in  a  careless,  not  to  say  fraudu- 
lent, manner,  so  as  to  increase  his  own  profit  at  the  sacri- 
fice of  the  interests  of  his  employer.  Such  a  custom,  as  a 
custom,  binding  upon  the  owner  of  the  property,  is  unrea- 
sonable, contrary  to  public  policy,  and  cannot  have  the 
sanction  of  law.  At  the  following  references  will  be  found 
some  of  the  cases  in  which  customs  have  been  held  to  be 
void,  because  in  opposition  to  principles  of  law  and  public 
policy,  (23  Wend.  673.  8  K  Y.  690.  18  Barh.  290.  12 
Pich  107.     14  td.  141.    21  id,  483.    3  Yeatee,  318.     6  Bm- 


ROCHESTEHr-SEPTiairBSR,  1873.  .  gO$ 

Wadley  p,  Davis. 

net/,  416.  4  Bawle,  1&5.  1  Watts^  360.  2  Wask  0.  G. 
B.  24) 

The  plaintiffs  cannot  justify  the  appropriation  of  the  de- 
fendant's property  by  proving  any  custom  to  take  the 
property  of  others.  They  must  show  bis  consent,  either 
expressly,  or  by  circumstances  that  will  authorize  the  in- 
ference. The  facts  set  up  in  the  answer,  and  sought  to  be 
proved  by  the  defendant,  arose  out  of  the  contract  and 
transaction  set  forth  in  the  complaint  as  the  foundation  of 
the  claim  of  the  plaintiffs,  and  was  connected  with  the 
subject  of  the  action.  It  was  therefore  admissible  as  a 
counter-claim  under  the  Code.     (§  150.) 

The  other  questions  presented  by  the  appellant  all  re- 
late to  the  findings  of  fact.  It  being  necessary  to  order  a 
new  trial  upon  the  point  already  considered,  it  is  unneces- 
sary to  compare  the  findings  of  the  referee  with  the  evi- 
dence. 

Judgment  and  order  appealed  from  reversed ;  new  trial 
ordered ;  costs  to  abide  the  event,  and  order  of  reference 
vacated. 

[Fourth  Dbpabtmsft,  Gbvbral  Tbbm,  at  ftochaster,  September  10, 1S72. 
MuUm,  Johnmn  and  Ttde(fU,  Justioes.] 
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Day  and  others  vt.  Pool  and  others. 

A  parchuer  of  personal  property  to  be  delirered  at  a  Aiture  diiy  may,  by 
mprtu  eoiUraei,  relieye  himself  from  the  obligation  to  return  the  property  on 
dlseovering  its  inferiority,  and  still  hold  the  vendor  responsible  for  the  de- 
ficiency in  quality. 

He  may  do  this  by  taking  an  «^pr«M  warranty,  at  the  time  of  the  purchase, 
that  the  goods,  when  delivered,  shall  possess  the  particular  qualities  which 
it  is  important  for  him  to  secure. 

The  cases  of  Hargim  r.  SUme,  (6  N,  Y,  78,)  and  B$td  t.  BandaU,  (29  id,  868,) 
expressly  recogniEe  the  right  of  a  vendee,  upon  an  executory  sale,  to  pro- 
tect himself  against  the  contingency  of  being  obliged  to  use,  at  his  own  risk 
and  loss,  an  inferior  article  or  to  be  deprived  of  it  altogether,  when  to  at- 
tempt to  supply  its  place  might  be  attended  with  great  inconvenience  and 
loss.  That  the  mode  of  effecting  this  object  is  by  exacting  an  express  war- 
ranty. Agd  that  in  such  a  case,  the  doctrine  of  warranty  applies,  at  the 
option  of  the  vendee,  to  the  same  extent  as  if  it  were  an  executed  sale ;  in 
which  latter  case,  it  is  well  settled  that  the  vendee  is  under  no  obligation  to 
return  the  property  on  ascertaining  tliat  it  does  not  fulfill  the  warranty,  but 
may  keep  it,  and  rely  on  the  warranty  for  redress. 

The  pluntiffs  on  purchasing  fh)m  the  defendants  80  barrels  of  rock  candy 
syrup,  to  be  used  by  them  in  the  manufacture  of  wine,  observed  to  the  de- 
fendants* agent  that  in  some  syrups  they  had  seen,  sugar  would  fall  down, 
and  some  would  crystallize  to  candy ;  to  which  the  agent  replied,  "  Our 
syrup  will  not  crystallize,  nor  sugar  fall  down.  I  warrant  our  syrup  all 
right."  Hdi  that  this  representation,  in  connection  with  evidence  that  the 
purchase  was  of  rock  candy  syrup,  that  it  was  so  billed  to  the  plaintifik,  and 
that  rock  candy  syrup  will  not  crystallize,  or  the  sugar  fall  down,  tended  to 
show  an  express  warranty  that  tJie  syrup  to  be  delivered  under  the  contract 
should  be  rock  candy  syrup,  or  at  least,  syrup  which  would  not  crystallize, 
or  deposit  the  sugar. 

EM,  a/«o,  that  the  interpretation  of  this  conversation,  and  what  particular  war- 
ranty was  intended,  was  a  question  for  the  Jury. 

The  plaintiff^  notified  the  defendants  that  they  had  some  doubts  whether  the 
sugar  sent  them  was  such  as  had  been  bargained  for,  and  had  some  suspi- 
cions it  was  not,  but  were  inclined  to  risk  using  it.  The  defendants,  instead 
of  cautioning  the  plaintifib  against  using  the  sugar  if  it  was  not  of  the 
quality  ordered,  or  offering  to  take  it  back,  replied  in  a  way  calculated  to 
induce  them  to  go  on  and  use  the  syrup,  and  to  lead  them  to  repose  upon 
the  idea  that  they,  the  defendants,  would  make  tlie  matter  right.  HtUt  that 
the  idea  that  both  parties  supposed  they  were  acting  under  an  express  war-  . 
ranty,  was  strengthened  by  this  correspondence. 

Eeid^  atm,  that  if  the  defendants,  on  receiving  this  notification,  were  not  abso- 
lutely called  upon  to  cauUon  the  plaintiffs  against  using  the  syrup,  if  they 
intended  to  insist  that  by  using  it  the  plaintiffs  would  waive  all  claim  against 
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them  for  any  deficiency  of  quality,  certainly  fair  dealing  woald  not  permit 
them  to  lull  the  plaintifi^  into  security,  by  suggesting,  in  ever  so  vague  & 
manner,  that  the  defendants  would  make  a  Ikir  deduction  if  the  quality  of 
the  syrup  was  not  up  to  the  contract. 

APPEAL,  by  the  plaintiffs,  from  a  judgment  of  nonsait 
ordered  at  the  Chautauqua  circuit 

0.  2>.  Murray^  for  the  appellants. 

1.  This  being  a  sale  by  sample,  there  is  in  law  a  war- 
ranty that  the  bulk  of  the  goods  sold  correspond  with 
the  sample  exhibited.  ( Waring  v.  Maton^  18  Wend  425. 
Bevnu  v.  Dord^  6  N,  T,  95.)  And  cases  cited  by  Jew- 
ett,  J.,  where  he  says,  when  a  contract  for  the  sale  of 
goods  is  made  by  sample,  it  amounts  to  an  undertaking 
on  the  part  of  the  seller  with  the  purchaser,  that  all  the 
goods  are  similar,  both  in  nature  and  quality,  to  those  ex- 
hibited ;  and  if  they  be  not,  the  purchaser  may  either 
rescind  the  contract  by  returning  the  goods  in  a  proper 
time,  or  keep  them  and  recover  damages  for  the  breach 
of  such  warranty.  (Id.  99.)  But  in  this  case,  there  is 
the  express  agreement  on  the  part  of  the  defendants,  that 
"  our  syrup  will  not  crystallize,  or  sugar  fall  down,"  Upon 
this  point  then,  the  question  is  squarely  presented.  Upon 
a  sale  of  goods,  with  an  agreement  to  deliver  at  a  future 
day,  where  there  is  an  express  warranty  as  to  quality,  does 
the  right  of  action  for  a  breach  of  the  warranty  survive 
the  receipt  of  the  goods  and  a  reasonable  time  to  examine, 
without  notice  of  defects  and  offer  to  return ,?  This  case 
was  decided  upon  the  authority  of  jR^^i  v.  Bandallj  (29 
N.  T.  358.)  We  submit,  that  Beed  v.  Bandall  does  not 
decide  any  such  question,  but  expressly  limits  the  doc- 
trine enunciated  to  a  case  of  implied  warranty,  and  states : 

•  "It  is  understood  of  every  contract  for  the  future  sale  and 
delivery  of  an  article  of  merchandise,  even  without  express 
terms,  that  it  shall  be  of  a  merchantable  quality."  And 
upon  the  delivery  of  property  pursuant  to  such  a  contract, 
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&0.,  the  learned  justice  applies  tbe  rule.  (Id,  393.)  At 
page  362,  he  states :  '^  A  warranty,  then,  cannot  be  predi- 
cated upon  the  contract  alleged  in  the  complaint;  and  the 
rules  of  law,  by  which  the  rights  of  parties  in  respect  to 
warranties  are  regulated,  are  inapplicable."  The  same 
construction  and  rule  is  again  enunciated  in  Foot  v.  Bent- 
ley^  (44  JV.  7.  166,)  and  Gray,  commissioner,  citing  the 
case  of  Reed  v.  Randall^  says :  ^<  The  facts  in  that  case  did 
not,  as  the  court  decided,  constitute  a  warranty,  and  it 
was  disposed  of  on  that  ground."  (td.  170.)  He  further 
says,  ^^  in  this  case  the  warranty  is  found  as  a  fact  Ko 
obligation,  therefore,  existed  requiring  the  plaintiffs  to 
return,  or  offer  to  return  the  property  warranted  ;"  citing 
Muller  V.  J?no,  (14  N,  T.  697.)  The  same  rule  is  estab- 
lished in  McCormck  v.  Sar$on,  (45  N.  T.  265.)  Judge  Peck- 
ham,  after  citing  the  rule  and  the  cases  decided,  including 
Beedv.  BandaUy  adds:  ^'This  is  the  rule  in  the  absence 
of  any  fraud  or  warranty.  No  fraud  or  warranty  was, 
claimed,  or  offered  to  be  proved  in  this  case."  (Id,  268.) 
The  main  difference  in  the  cases  cited,  and  our  case,  is 
this :  There  was  an  express  warranty  that  we  should  re- 
ceive rock  candy  syrup,  within  a  given  time,  and  that  it 
should  not  crystallize,  or  sugar  fall  down  in  it,  and  for  the 
breach  of  that  contract  this  action  is  brought.  The  case 
of  Neaffie  v.  Hart^  (4  Lan$.  4,)  presents  the  question  pre- 
cisely as  presented  in  Beed  v.  BandaU.  That  is  on  an  im- 
plied warranty,  and  as  Justice  Johnson  squarely  puts  the 
point,  the  question  was,  whether  the  plaintiff  had  fulfilled 
his  executory  contract.  Here,  the  plaintiffs  did  notify  the 
defendants  of  the  defects  in  the  syrup,  and  that  it  was  not 
coming  forward  according  to  agreement. 

n.  This  sytup  was  bought  for  the  manufacture  of  wine. 
The  defendants  were  notified  that  the  plaintiffs  wanted  it 
for  that  purpose  and  nothing  else.  That  they  wanted 
syrup  that  would  not  crystallize,  or  sugar  fall  down.  That 
they  were  to  commence  the  manufacture  of  wine  about 
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the  15th  of  October.  Mr.  Clark  says :  "  I  have  always 
been  trying  to  sell  it  to  you,  and  now  I  want  you  to  give 
us  a  chance.  Our  syrup  will  not  crystallize,  or  sugar  fall 
down."  Upon  the  purchase  of  this  syrup  for  a  specific 
purpose,  and  a  full  disclosure  of  its  qualities  necessary  to 
make  it  fit  for  that  purpose,  and  the  representations  made 
by  the  defendants  as  connected  therewith,  this  case  comes 
within  the  case  of  Randall  v.  Boper,  (97  Eng.  Com.  Law, 
82,)  cited  in  Passinger  v.  Thomlum,  (34  N.  7.  637.)  Also 
an  unreported  case  in  this  eighth  district,  the  opinion 
written  by  Judge  Barker,  where  tbe  report  of  a  referee 
was  sustained,  who  gave  a  report  in  favor  of  the  plaintiff, 
on  the  purchase  of  two  bags  of  large  clover  seed,  the 
plaintiff  representing  to  the  seller — a  grocery  house  in 
Buffalo — that  he  wanted  the  large  kind  to  sow,  and  was 
going  to  sow  it,  and  the  seller  warranted  the  seed  to  be 
the  large  kind.  This  case,  in  principle,  also  comes  within 
the  rule  of  Park  v.  The  Morris  Axe  and  TooU  Company, 
(4  LanB.  103 ;)  Passinger  v.  Thomhum,  (34  N,  T.  634,  and 
cases  cited  in  the  opinion,) 

III.  It  was  error  to  refuse  to  submit  to  the  jury  the 
question  of  the  amount  of  damages  the  plaintiffs  had  sus- 
tained for  a  failure, to  deliver  according  to  agreement. 

.  «7.  S,  Bussell,  for  the  respondents. 

I.  The  case  shows  that  the  contract  was  executory;  it 
had  none  of  the  elements  of  a  sale.  The  syrup  was  not 
th,en  manufactured,  but  was  to  be  thereafter  procured 
by  the  defendants;  was  not  and  could  not  be  designated, 
and  the  defendants  had  not  done  every  act  in  regard  to  it 
that  they  were  required  to  do  before  the  title  would  pass  to 
the  plaintiffs,  without  which  it  could  not  have  been  an  ex- 
ecuted sale.  A  subsequent  delivery  to  an  undesignated 
carrier  would  not  pass  the  title,  or  take  the  case  out  of 
the  statute  of  frauds.     {Badgers  v.  Phillips,  40  N.  Y,  519.) 
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II.  The  contract  being  executory,  the  plaintiffs'  remedy 
to  recover  damages,  on  the  ground  that  the  8}*rup  furnished 
did  not  correspond  with  the  contract,  did  not  survive 
acceptance  by  the  plaintiff's,  after  opportunity  to  ascertain 
its  defects;  unless  the  plaintiffs  oft'ered  to  return  it,  or 
refused  to  receive  it,  or  gave  notice  to  the  defendants  to 
take  it  back  on  account  of  the  defects,  properly  stating 
them  in  such  notice.  The  retention  of  the  syrup  by  the 
plaintiff's,  without  such  offer  or  notice,  is  a  conclusive 
assent  on  their  part,  that  the  contract  has  been  performed, 
both  as  to  quality  of  article  and  the  time  of  delivery. 
(Reed  v.  Bandall,  29  N.  Y.  358.  Eoward  v.  Hoey,  23 
Wend.  350.  Sart  v.  Wright,  17  id.  275.  Neaffie  v.  Hart, 
4  Lant,  4.  Leavenworth  v.  Packer,  52  Barb,  133.  Fitch 
V.  Carpenter,  43  id.  43.  MuUer  v.  JEno,  4  Kern,  601. 
McOarmick  v.  Sareon,  45  2J.  Y.  265;  opinum  hy  Peck-^ 
ham.)  1.  The  case  shows  the  plaintiff's  had  ample  oppor- 
tunity to  ascertain  the  defects  of  the  syrup  before  its 
appropriation  by  them  in  the  manufacture  of  wine.  Ryck- 
man,  one  of  the  plaintiff's  and  business  manager  of  the 
firm,  was  an  expert,  and  knew  rock  candy  syrup ;  also  his 
men  were  experts.  They  did  discover  the  defects  in  the 
syrup  for  which  they  now  seek  to  recpver,  from  time  to 
time,  as  each  lot  arrived,  and  before  they  had  appropriated 
it  to  their  use;  and  after  such  discovery  used  it  in  the 
manufacture  of  wine,  depriving  the  defendants  of  the  op- 
portunity of  an  examination  that  might  enable  them  to 
test  the  quality  of  the  syrup,  and  show  by  experts  its  con- 
formity to  the  quality  agreed  to  be  procured  and  delivered. 
2.  The  evidence  nowhere  shows  that  the  plaintiff's  refused 
to  receive  the  syrup  on  the  contract,  or  offered  to  return 
it,  or  gave  notice  to  the  defendants  to  take  it  back.  They 
commenced  to  receive  it  September  20,  1870,  and  the  last 
lot  was  shipped  November  4,  and  received  some  four  days 
later.    The  first  letter  from  the  plaintiffs  to  the  defendants 
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finding  any  fault  with  the  sjrup,  was  dated  November  20, 
some  twelve  days  after  the  last  lot  had  been  received  by 
them,  and  after  all  the  syrap  had  been  consumed  by  them 
in  the  manufacture  of  wine,  and  after  all  had  been  paid 
for  except  the  last  six  barrels.  The  notice  sent  by  Captain 
Fay  was  that  tliey  were  dissatisfied  with  the  syrup,  and 
that  theyVere  not  receiving  it  in  time.  Captain  Fay,  as 
the  plaintiffs'  agent,  did  not  refuse  to  receive  it,  or  offer 
to  return  it,  or  notify  the  defendants  to  take  it  away,  but 
directed  the  defendants  to  send  some  more. 

III.  The  fact  that  a  sample  was  selected  as  a  guide  to 
the  defendants  to  determine  the  quality  of  the  syrup  to 
be,  by  the  defendants,  procured  and  delivered,  does  not 
change  the  contract  to  a  sale.  It  is  still  executory,  and 
the  plaintifiV  rights  consisted  in  requiring  the  delivery  of 
an  article  to  correspond,  and  they  were  not  required  to 
accept  an  inferior  article.  If  they  have  done  so  without 
requiring  a  warranty  upon  th.e  delivery,  they  are  without 
remedy.     (Sprague  v.  Blake,  20  Wend.  61.) 

IV.  The  question  of  offer  to  return'and  notice  of  defects, 
was  a  question  of  law,  there  being  no  conflict  of  evidence 
upon  the  subject.  The  plaintiffs  requested  this  question 
to  be  submitted  to  the  jury.  There  being  no  conflict  of 
evidence,  the  court  refused.  The  action  having  been 
brought  for  damages,  after  acceptance,  the  court  held  that 
time  and'  quality  had  been  waived;  that  the  plaintifiV 
right  of  action  did  not  survive. 

The  only  questions  presented  by  the  plaintiffs'  excep* 
tions  are,  whether  the  court  was  right  in  holding  as  matter 
of  law  upon  a  conceded  executory  agreement,  that  the 
acceptance  and  conversion  of  the  syrup,  without  fraud  or 
warranty  on  delivery,  on-  the  part  of  the  defendants,  was 
a  waiver  by  the  plaintiff's  of  any  claim  for  damages,  for 
non-performance  in  quality  or  time.  The  question  of 
warranty  upon  the  sale  is  not  raised  by  the  exceptions. 
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Talcott,  J.  The  defendants  are  merchants  in  New 
York,  dealing  in  syrups.  The  plaintiffs  are  manufacturers 
of  wine,  at  Brocton,  in  Chautauqua  county.  In  Septem- 
ber, 1870,  the  plaintiffs,  by  parol,  made  an  executory  con- 
tract to  purchase  of  the  defendants  eighty  barrels  of  rock 
candy  syrup,  to  be  used  by  the  plaintiffs  in  the  manufac- 
ture of  wine.  At  the  time  of  the  order  given  by  the 
plaintiffs  to  the  defendants,  several  samples  of  syrups  were 
exhibited  by  the  defendants,  one  of  which  was  selected  by 
the  plaintiffs,  and  the  order  given  for  syrup  of  that  de- 
scription. At  the  time  of  the  agreement  for  the  purchase, 
the  agent  of  the  plaintiffs  stated  to  the  agent  of  the  defend- 
ants, that  in  some  syrups  he  had  seen,  sugar  would  fall 
down,  and  some  would  crystallize  to  candy.  To  which 
the  agent  of  the  defendants  replied :  '^  Our  syrup  will  not 
crystallize,  or  sugar  fall  down;  I  warrant  our  syrup  all 
right."  The  sugar  was  not  owned  by  the  defendants,  at 
the  time  of  this  contract,  but  it  was  understood  that  it  was 
to  be  subsequently  procured  by  them  of  the  manufacturers 
in  Boston.  The  syrup  was  forwarded  to  the  plaintiffs,  in 
different  lots,  and  by  them  received  and  used.  There  is 
a  syrup  made  from  sugar,  called  in  the  trade,  sugar  syrup, 
which  is  of  a  quality  and  price  inferior  to  the  rock  candy 
syrup;  and  syrup  in  which  the  sugar  falls  down  and  crys- 
tallizes is  much  less  valuable  for  use  in  the  business  of  the 
plaintiffi  than  that  in  which  this  does  not  oc6xxt.  The 
syrup  Was  sent  to,  and  received  by  the  plaintiffs,  in  eight 
different  lots  of  from  six  to  twelve  barrels  each,  and  used 
by  the  plaintiffs  upon  arrival,  and  was  paid  for  by  the 
plaintiffs'  remittance  about  the  same  time,  except  the  last 
lot,  which  was  paid  for  the  following  spring,  and  after  the 
plaintiffs  had  claimed  that  the  syrup  was  not  of  the  de- 
scription and  quality  agreed  to  be  sent,  and  was  not  sent  at 
the  time  agreed  on,  and  demanded  a  rebate  on  this  account, 
which  was  refused.  This  action  is  brought  upon  the  alle- 
gation of  a  sale  of  syrup  by  the  defendants  to  the  plaintiffs, 
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with  a  warranty  that  the  same  was  pure  and  clear  rock 
candy  syrup,  and  that  it  would  not  thicken  to  candy,  and 
was,  in  all  respects,  of  the  best  quality.  And  also  upon 
the  ground  that  the  syrup  was  not  delivered  in  season, 
according  to  the  contract.  On  the  trial,  the  plaintiffs  gave 
evidence  tending  to  show  that  the  syrup  which  was  sent 
them  by  the  defendants,  was  not  rock  candy  syrup,  but 
was  sugar  syrup.  That  the  sugar  therein  did  crystallize 
and  settle.  That  the  contract  called  for  an  earlier  ship- 
ment than  had  been  made,  and  tending  to  show  that  they 
had  sustained  considerable  damage,  by  reason  of  the  in- 
ferior quality  of  the  syrup  and  the  delay  in  the  shipment  of 
it  The  evidence  of  the  plaintiffs  also  tended  to  show  that 
the  quality  of  il^e  syrup  could  be  detected  on  examination 
before  using.  That  the  inferior  quality  of  this  syrup,  and 
the  fact  that  the  sugar  in  it  did  settle,  was  in  fact  discov- 
ered and  known  to  the  plaintiffs  at  the  time  they  used  it. 
It  furthermore  appeared  that  on  the  receipt  of  the  second 
lot  of  the  syrup,  the  plaintiffs  wrote  to  the  defendants,  as 
follows :  '*  We  opened  one  barrel  and  find  that  this  syrup 
crystallizes,  but  it  looks  well.  If  it  is  all  right,  then  we 
shall  have  no  trouble,  but  looks  like  sugar  syrup ;  but  we 
expect  it  will  be  rock  candy  syrup.  If  so,  all  is  well." 
While  they  were  receiving  the  syrup,  the  plaintiff's  also 
sent  back  a  sample  of  that  received  to  the  defendants, 
with  notice  that  they,  the  plaintiffs,  were  dissatisfied  with 
it,  and  the  quality  was  not  such  as  they  expected.  The  de- 
fendants professed  to  be  ignorant  that  they  had  sent  such 
syrup  as  the  sample  so  returned,  and  said  they  had  exam- 
ined most  of  the  syrup  sent  and  supposed  it  to  be  good. 
At  the  close  of  the  testimony,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  agreement  being  executory, 
and  the  syrup  having  been  delivered  under  it,  and  the 
plaintiffs  having  received  it  with  a  knowledge  of  its  qual- 
ity, and  converted  it  to  their  own  use,  without  any  offer  to 
return  the  same,  or  notice  to  the  defendants  that  they 
Vol.  TiXTTT  33 
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would  not  receive  the  same  upon  the  contract,  could  not 
recover  in  this  action.  The  plaintiffs  claimed  the  right 
to  go  to  the  jury,  but  in  the  statement  of  their  position 
did  not  controvert  the  idea  that  the  quality  of  the  syrup 
was  ascertainable  and  its  inferior  quality  known  to  the 
plaintiffs  before  they  used  it,  or  suggest  the  submission  of 
that  question  to  the  jury. 

It  is  held  in  Beed  v.  Randall  (29  N.  T.  358)  that  "in  cases 
of  executory  contracts  for  the  sale  and  delivery  of  personal 
property,  the  remedy  of  the  vendee  to  recover  damages  on 
the  grooind  that  the  article  furnished  does  not  correspond 
with  the  contract,  does  not  survive  the  acceptance  of  the 
property  by  the  vendee,  after  opportunity  to  ascertain 
the  defect,  unless  notice  is  given  to  the  vendor,  or  the 
vendee  offers  to  return  the  property.  The  retention  of 
the  property  by  the  vendee  is  an  assent  on  bis  part  that 
the  contract  has  been  performed.  He  is  not  bound  to  re- 
ceive and  pay  for  a  thing  which  he  has  not  agreed  to  pur- 
chase; but  if  the  thing  purchased  is  found,  on  examina- 
tion, to  be  unsound,  or  not  to  answer  the  order  given  for 
it,  he  must  immediately  return  it  to  the  vendor,  or  give 
him  notice  to  take  it  back,  and  thereby  rescind  the  con- 
tract, or  he  will  be  presumed  to  have  acquiesced  in  the 
quality."  The  same  doctrine  is  also  laid  down  in  Hargous 
V.  Stoney  (1  Seld^  73,)  and  this,  according  to  both  the  cases 
referred  to,  is  the  rule  where  there  is  an  implied  warranty ; 
such,  for  instance,  as  that  the  article  shall  be  of  a  merchant- 
able quality.  The  case  of  Heed  v.  Randall^  was  the  case 
of  the  purchase  of  a  certain  crop  of  tobacco,  then  growing. 
The  defendant  agreed  to  sell  the  crop  of  tobacco,  and  to 
deliver  the  same  to  the  plaintiffs,  well  cured  and  boxed, 
and  in  good  condition,  at  such  place  in  Syracuse  as  the 
plaintiffs  should  thereafter  designate,  the  early  part  of 
May  then  next.  The  plaintiffs  paid  a  part  of  the  purchase 
money  down,  a  further  sum  thereafter,  and  the  balance 
on  the  day  of  the  delivery  of  the  tobacco,  which  was  de- 
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livered,  in  parsuanqe  of  the  DOtiiication  of  the  plaintiffs, 
at  a  storehouse  in  Syracuse.'  The  action  was  brought  by 
the  plaintiffs  setting  forth  the  contract,  the  payment  and 
delivery,  and  alleging  that  the  defendant  did  not  perform 
the  agreement  on  his  part,  and  did  not  deliver  the  crop  of 
tobacco,  well  cured  and  boxed,  and  in  good  condition,  but 
on  the  contrary  thereof,  a  large  portion  of  the  tobacco  was 
in  a  bad  condition  at  the  time  of  the  delivery  thereof,  and 
had  not  been  properly  cured,  but  was  wet,  sweaty  and 
rotten,  which  was  unknown. to  the  plaintiffs  when  they 
received  the  same;  by  reason  of  which  the  value  was 
greatly  deteriorated,  and  the  plaintiffs  were  put  to  great 
trouble  and  expense  in  overhauling,  separating  and  re- 
packing  the  same,  and  had  sustained  damage  thereby. 
On  the  trial,  the  defendant's  counsel  objected  to  the  suf- 
ficiency of  the  complaint  to  maintain  the  action,  for  the 
reason  that  it  did  not  appear  that  the  plaintiffs,  on  discov- 
ering the  condition  of  the  tobacco,  had  offered  to  return 
it,  or  notified  the  defendant  of  its  condition,  and  it  being 
admitted  that  the  plaintiffs  had  no  evidence  that  they  had 
notified  the  defendant  of  the  condition  of  the  tobacco,  or 
had  returned  or  offered  to  return  it,  a  nonsuit  was  directed, 
which  nonsuit  was  affirmed  in  the  Supreme  Court  and  in 
the  Court  of  Appeals. 

In  the  prevailing  opinion,  delivered  by  Judge  Wright, 
he  says :  '^  This  conclusion,  I  think,  was  right.  It  is  not 
claimedto  be  otherwise,  unless  there  was  a  warranty  that  the 
tobacco,  when  delivered,  should  be  well  cured  and  in  good 
condition.  But  the  stipulation,  in  respect  to  the  quality 
and  condition  of  the  article  when  delivered,  eongtittUed  no 
express  warranty.  The  contract  was  executory,  for  the 
sale  of  a  growing  crop  of  tobacco  to  be  delivered  the 
spring  following,  well  cured  and  in  good  condition.  The 
article  bargained  for,  and  to  be  furnished  in  the  future,  w*aB 
a  merchantable  crop  of  tobacco.  This  was  what  the  vendor 
agreed  to  sell  and  the  vendee  to  purchase.    It  was  the 
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sale  of  a  particular  thing,  by  its  proper  description  merely; 
and  the  descriptive  words  used  for  defining  the  thing  to 
be  sold,  were  of  the  substance  of  the  contract,  not  collat- 
eral to  the  main  object  of  it.  ♦  ♦  *  In  an  executory 
contracJt  for  the  sale  of  personal  property,  the  law  implies 
that  the  article,  when  furnished,  shall  be  of  merchantable 
quality,  and  if  the  tobacco,  when  delivered,  was  not  well 
cured  and  in  good  condition,  but  was  wet,  sweaty  and 
rotten,  it  was  not  merchantable.  In  legal  effect,  there- 
fore, the  agreement  as  to  which  the  breach  was  alleged, 
was  the  same  as  the  law  would  imply  in  the  absence  of 
words  of  express  contract.  It  would  be  established  upon 
proof  of  a  contract  to  sell  and  deliver  the  tobacco  at  a 
future  time,  and  without  proof  of  express  words  between 
the  parties ;  and  if  express  words  were  used,  between  the 
parties,  yet  superadding  to  the  terms  of  a  contract  words 
expressing  an  obligation  vv*hich  the  law  implies  does  not 
change  the  nature  or  extent  of  the  obligation,  or  the 
rem-edy  upon  it.  A  warranty,  then,  cannot  be  predicated 
upon  the  contract  alleged  in  the  complaint,  and  the  rules 
of  law  by  which  the  rights  of  the  parties,  in  respect  to 
warranties,  are  regulated,  are  inapplicable.  A  breach  of 
the  contract  was  not  a  breach  of  warranty,  but  a  mere 
uou-compliance  with  the  contract  that  the  defendant  had 
agreed  to  fulfill."  Hogeboom,  J.,  delivering  the  opinion 
of  the  minority  of  the  court,  held  that  the  complaint 
alleged  an  express  warranty,  and  that  conceding  that  the 
merchantable  quality  of  the  article  is  implied  in  every  ex- 
ecutory contract  for  the  sale  of  personal  property,  it 
"  would  not  obliterate  the  distinction  between  the  effect 
of  an  express  warranty,  and  that  of  a  mere  legal  pre- 
sumption as  to  the  condition  or  description  of  the  article." 
He  defines  an  express  warranty  as  "  something  more  than 
a  mere  description  of  the  article  ;  it  is  a  guarantee  of  what 
shall  be  its  future  condition  at  the  time  of  delivery.  It  is 
something  independent  of,  and  not  indispensable  to,  the 
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mere  act  of  sale  and  delivery,  and  is  not  merged  in  the 
latter."  The  caCbe  of  Eargou9  v.  Stone^  (1  Seld.  73,)  was 
an  executory  contract.  A  vendee  desired  to  purchase  cot- 
ton cloth  to  be  imported  into  Mexico.  By  the  revenue 
laws  of  Mexico  the  importation  of  cotton  cloths  of  a  less 
fineness  than  over  30  threads  to  the  quarter  square  inch, 
was  prohibited.  As  in  the  case  at  bar,  several  samples 
were  exhibited  and  the  goods  ordered  according  to  the 
sample  selected,  as  in  the  case  at  bar.  It  did  not  appear 
that  the  vendor  had  notice  that  the  goods  were  procured 
for  the  Mexican  market,  or  that  he  was  informed  as  to  the 
revenue  laws  of  that  country.  The  goods  were  delivered 
at  a  packing  house,  where  they  were  opened  and  v^ 
packed,  under  the  direction  of  the  plaintiff.  The  goods 
were  sent  to  Mexico,  and  there  being  found  to  be  of  the 
fineness  of  only  28  and  29  threads  to  the  quarter  square 
inch,  they  were  condemned  and  forfeited  by  the  custom 
house  authorities.  The  action  was  similar  to  that  in  Reed 
V.  BandMy  alleging  a  warranty.  The  fact  that  the  sale  was 
by  sample,  was  relied  on  as  raising  a  warranty.  But  the 
court  held  that  there  was  no  warranty.  That  the  implied 
warranty  in  case  of  a  sale  by  sample,  is  confined  to  cases 
where  the  purchaser  has  no  opportunity  to  inspect  the 
goods,  and  that  something  beyond  the  mere  exhibition  of 
the  sample,  is  requisite  to  create  a  warranty,  <<  that  the 
bulk  of  the  goods  is  of  the  same  quality  as  the  sample, 
and  that  such  an  exhibition  is  but  a  representation  that 
the  sample  has  been  fairly  taken  from  the  bulk  of  the 
commodity."  Paige,  J.,  delivering  the  opinion  of  the 
court,  says  :  '^  Executory  contracts  of  sale  do  not  depend 
upon  the  same  principles  as  executed  contracts  of  sale. 
The  doctrine  of  implied  warranty  has  properly  no  appli- 
cation to  the  former.  Where  a  contract  is  executory, 
that  is,  to  deliver  an  article  not  defined  at  the  time,  on  a 
future  day,  whether  the  vendor  has,  at  the  time,  an  article 
of  the  kind  on  hand,  or  it  is  afterwards  to  be  procured  or 
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maDufacturedy  the  contract  carries  with  it  an  obligation 
that  the  article  shall  be  raercbantable,  at^least  of  medium 
quality  or  goodness.  If  it  comes  short  of  this,  the  ven- 
dee may  rescind  the  contract,  and  return  the  article  after 
he  has  had  a  reasonable  time  to  inspect  it  He  is  not 
bound  to  receive  or  pay  for  it,  because  it  is  not  the  thing 
he  agreed  to  purchase.  But  if  the  article  is^  at  the  time  of 
the  sale,  in  existence  and  defined,  and  is  specifically  sold, 
and  the  title  passes  in  preaentiy  the  transaction  amounts  to 
an  executed  sale,  and  although  there  is  no  opportunity  for 
inspection,  there  will  be  no  implied  warranty  that  the 
article  is  merchantable.  1.  When  the  sale  is  executory, 
if  the  goods  purchased  are  found,  on  examination,  to  be 
unsound  or  not  according  to  the  order  given  for  them,  the 
purchaser  must  immediately  return  them  to  the  vendor, 
or  give  him  notice  to  take  them  bac1C|  and  thereby  rescind 
the  contract,  or  he  will  be  presumed  to  have  acquiesced  in 
the  quality  of  the  goods.  *  *  *  Stone  was  guilty  of 
no  fraud  or  false  representation,  and  he  made  no  express 
warranty  of  any  kind.  My  opinion  is,  and  such  is  the 
opinion  of  the  court,  that  the  plaintiff  made  out  no  cause 
of  action,  and  that  he  was  properly  nonsuited." 

It  is  unnecessary  to  refer  to  the  various  cases  cited  from 
the  English  reports,  and  the  previous  cases  in  this  country, 
since  these  two  cases  of  Hargou$  v.  Stone,  and  Beed  v.  Ban^ 
dally  are  supposed  to  embody  the  law  on  this  subject,  as  at 
present  settled  in  this  State  and  intended  to  be  adminis- 
tered by  the  courts.  The  quotations  have  been  made  from 
the  opinions  in  those  cases,  that  it  may  be  seen,  at  a  glance, 
precisely  what  was  intended  to  be  decided  in.  those  cases. 
How  far  the  court  intended  to  apply  the  doctrine  o{  caveat 
emptor  and  where  they  intended  to  stop. 

It  is  obvious  that  there  are  many  cases  where  the  right 
to  reject  an  article  delivered  under  an  order  or  upon  an 
executory  contract,  will  afford  but  an  incomplete  remedy. 
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The  case  at  bar  affords  an  illustration.  The  plaintiffs  had 
on  hand  a  large  quantity  of  grape  juice,  which  they  were 
desirous  of  converting  into  wine.  To  do  this  it  was  neces- 
sary that  syrup  should  be  added  to  it  at  a  certain  stage  of 
the  natural  fermentation,  and  if  this  were  omitted  at  the 
proper  time  great  damage  would  ensue.  The  plaintiffs 
had  made  a  contract  with  the  defendants  for  the  purchase 
of  this  syrup,  and  it  was  important  that  it  should  be  used 
at  once.  The  probability  was,  that  any  delay  would  be  at- 
tended with  danger  of  great  damage.  Syrup  of  an  infe- 
rior quality  to  that  bargained  for,  would  to  some  extent 
answer  the  purpose,  but  its  use  was  greatly  less  profitable, 
for  the  reasons  explained  by  the  testimony.  The  interests 
of  the  plaintiffs  would  strongly  impel  them  to  use  the 
syrup  on  its  arrival,  though  of  inferior  quality  and  much 
less  valuable  than  such  as  they  had  ordered,  but  if  they  do 
use  it,  they  cannot  afterwards  complain  that  it  is  not  of 
the  quality  and  description  which  they  ordered. 

How  then  are  the  plaintiffs  to  protect  themselves 
against  the  inconvenience  and  embarrassment  of  such  a 
position  7  Cannot  the  parties  contract  against  such  a  con- 
sequence? Most  assuredly  they  can.  The  contract  is 
lawful.  It  violates  no  requirements  of  public  policy.  The 
parties  are  competent  to  make  such  a  contract.  How  then 
is  such  a  contract  to  be  made?  We  answer,  upon  the  au- 
thority of  Eargous  v.  Stone  and  Reed  v.  BandaUy  by  the 
vendee,  at  the  time  of  the  agreement  to  purchase,  taking 
an  expre98  warranty  that  the  goods,  when  delivered,  shall 
possess  the  particular  qualities  which  it  is  important  to 
him  to  secure.  Can  it  be  supposed,  after  a  careful  perusal 
of  the  opinions  delivered  in  Hargous  v.  Stone^  and  Seed  v. 
Randall,  that  the  court  meant  to  hold  that  a  party  could 
not  by  express  contract  relieve  himself  from  the  obligation 
to  return  the  property,  and  still  hold  the  vendor  respons- 
ible for  the  deficiency  in  quality  ?     It  seems  to  us  not. 


520  CASKS  IN  THE  SUPREME  COtTRT. 

Day  V.  Pool. 

As  we  tinderstand  those  decisions,  they  expressly  recog* 
tiize  the  right  of  the  vendee  to  protect  himself  against  the 
contingency  of  being  obliged  to  use,  at  bis  own  risk  and 
loss,  an  inferior  article,  or  to  be  deprived  of  it  altogether, 
when  to  attempt  to  snpply  its  place  might  be  attended 
with  great  inconvenience  and  loss,  and  that  the  mode  of 
eflFecting  this  object  is  by  exacting  an  express  warranty, 
and  that  in  snch  case  the  doctrine  of  warranty  applies  at 
the  option  of  the  vendee,  to  the  same  extent  as  if  it  were 
an  executed  sale,  in  which  latter  case  it  is  well  settled 
that  the  vendee  is  under  no  obligation  to  retnm  the  thing 
Warranted,  on  ascertaining  that  it  does  not  fulfill  the  war- 
ranty, bat  may  keep  it  and  rely  on  his  warranty  for  re* 
dress. 

In  this  case  there  was  no  implied  warranty  of  merchant* 
able  quality  broken.  The  syrup  was  merchantable,  and 
was  indeed  of  a  quality  often  used  even  by  the  plaintiffs 
themselves. 

Its  delivery  would  have  been  in  compliance  with  a  con- 
tract to  sell  and  purchase  syrup,  but  it  did  not  comply 
with  the  express  warranty,  if  there  were  one,  which  was 
a  contract  collateral  to  the  sale  of  the  goods,  and  not 
merged  in  it 

It  now  becomes  proper  to  advert  to  two  other  cases  in 
the  court  of  last  resort,  decided  since  the  case  of  Iteed  v. 
Bandall  The  first  is  the  case  of  Foot  v.  Bentley^  (44  N.  T. 
166,)  decided  by  the  Commission  of  Appeals.  It  appeared, 
in  that  case,  that  the  plaintiffs  gave  the  defendant's  travel* 
ling  agent  an  order  for  teas,  according  to  a  sample  exhib- 
ited by  the  agent  at  the  time.  The  agent  said  be  did  not 
know  bow  many  packages  of  that  kind  of  tea  the  plaintiffs 
had  at  the  time,  but  supposed  they  had  from  ten  to  seven- 
teen packages  in  all,  and  the  agent  warranted  the  tea  in 
the  packages  to  be  better  than  the  sample.  The  plaintiff* 
agreed  to  purchase  it  at  a  certain  price,  and  it  was  agreed 
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that  the  tea  should  remain  on  store  in  New  York  until  the 
plaintiff  should  order  it  shipped  to  him  at  Rome,  in 
Oneida  county. 

The  contract  was  verbal,  and  nothing  was  paifl  at  the 
time,  and  no  delivery  or  change  of  possession  took  place 
until  the  tea  was  finally  shipped  upon  the  order  of  the 
plaintiff. 

At  different  times  after  the  contract  the  plaintiff  sent 
the  defendant  his  notes  for  the  purchase  money.  And 
finally,  about  the  20th  of  April,  pursuant  to  the  order  of 
the  plaintifi*,  the  tea  was  shipped  to  and  received  by  him 
at  Rome.  The  plaintiff  kept  the  tea  till  June  before 
making  any  attempt  to  discover  whether  it  was  like  the 
sample,  without  returning  or  offering  to  return  it,  and 
discovering  it  to  be  of  an  inferior  quality,  brought  the 
action  upon  the  warranty.  The  point  was  taken  by  the 
defendant,  that  the  plaintiff  should  have  examined  tl^  tea, 
and  if  it  did  not  correspond  with  the  sample,  should  have 
returned  it;  and  the  case  of  Beed  v.  Randall  was  relied 
on.  But  the  commission  held  the  plaintiff  entitled  to  re- 
cover, and  upon  this  point  Gray,  C,  says:  It  was  also 
objected  that  because  the  plaintiff  did  not,  at  the  earliest 
practicable  time,  after  the  tea  was  received  in  store,  exam- 
ine it,  and,  on  account  of  its  being  of  less  value  than  the 
sample,  offer  to  return  it,  he  ought  not  to  recover;  and  in 
support  of  that  position  the  case  of  Reed  v.  Randall  was 
cited.  The  facts  in  that  case  did  not,  as  the  court  decided, 
constitute  a  warranty,  and  it  was  disposed  of  on  that 
ground.  In  this  case,  the  warranty  is  found  as  a  fact. 
No  obligation,  therefore,  existed  requiring  the  plaintiff  to 
return  or  offer  to  return  the  property  warranted."  It  will 
be  noticed  that  although  it  might  be  claimed,  perhaps, 
that  the  sale  of  the  tea  was  an  executed  sale,  yet  Commis- 
sioner Gray  does  not  hold  it  to  be  such,  or  suggest  that 
question  as  one  of  any  importance,  but  understands  the 
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case  of  Beed  v.  Randall  as  holding  that  there  may  be  an 
express  warranty,  with  the  ordinary  obligations  created  by 
a  warranty,  whether  the  sale  be  executed  or  executory. 

In  the  same  case  Commissioner  Earl  delivered  an  opin- 
ion, arriving  at  the  same  result.  He,  however,  does  not 
meet  the  question,  whether  there  is  any  difference,  as  to 
this  question,  between  a  sale  executory  and  one  executed. 
His  opinion  is  to  the  effect  that,  as  there  was  no  compli- 
ance with  the  statute  of  frauds,  the  sale  became  valid  and 

m 

was  consummated  on  the  delivery  of  the  tea,  and  says : 
^'  This,  then,  must  be  treated  as  an  executed  sale  with 
warranty,  and  the  plaintiff  was  entitled  to  recover  without 
any  offer  to  return  the  tea  for  any  breach  of  warranty.*' 
Now,  in  the  case  at  bar,  there  was  no  compliance  with  the 
statute  of  frauds,  and,  according  to  the  opinion  of  Com- 
missioner Earl,  the  sale  became  valid  and  executed  as  to 
the  various  parcels  of  syrup  when  they  were  respectively 
delivered,  and  the  warranty  then  attached.  Upon  the 
ground  taken  by  either  commissioner,  in  Foot  v.  Bentley^ 
the  nonsuit  in  this  case  was  erroneous,  if  there  was  an  ex- 
press warranty  as  to  the  quality  of  the  syrup. 

In  McQormick  v.  Sarson,  (45  N.  Y.  265,)  decided  by  the 
Court  of  Appeals,  the  defendant  agreed  to  purchase  certain 
lumber  in  the  plaintiff's  mill-yard,  consisting  of  three 
kinds,  respectively  denominated  prime,  merchantable  and 
refuse,  at  specified  prices  for  each  kind.  The  lumber  was 
thereafter  to  be  measured  and  delivered.  The  defendant 
received  the  lumber,  and  gave  receipts  for  a  certain  quan- 
tity as  prime,  and  a  certain  other  quantity  aa  merchant- 
able. In  an  action  by  the  vendor  to  recover  the  purchase 
price  of  the  lumber,  on  the  trial,  the  defendant  offered  to 
show  that  the  lumber  receipted  for  as  prime  and  mer- 
chantable was  not  such,  but  was  in  fact  of  an  inferior 
quality.  The  majority  of  the  court  held  that  the  defend- 
ant could  not  contradict  the  receipts.     Peckham,  J.,  deliv- 
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ering  the  opinion  of  the  majority,  and  referring,  among 
other  cases,  to  Beed  v.  Randall  and  Eargout  v.  Stone^  says: 
''  If  he  accept  it  after  examination,  or  after  an  opportiinity 
for  examination,  as  fulfilling  the  contract,  he  is  bound  by 
such  election.  This  rule  is  well  settled.  This  is  the 
rule,  in  the  absence  of  any  fraud  or  warranty.  No 
fraud  or  warranty  was  claimed,  or  offered  to  be  proved  in 
this  case." 

We  see,  therefore,  that  the  Court  of  Appeals  appears  to 
understand  the  rule  as  laid  down  by  that  court  in  Hargaus 
V.  Stonty  and  Beed  v.  BandaU^  as  not  embracing  cases 
where  there  is  an  express  warranty.  And  the  Commission 
of  Appeals  not  only  so  understands  these  cases,  but  seems 
to  have  expressly  held  that  under  a  contract  like  that  in 
the  case  at  bar,  if  there  be  a  warranty,  the  plaintiff  can  re- 
cover notwithstanding  he  has  given  no  notice,  and  neither 
returned  nor  offered  to  return  the  goods  delivered. 

In  Neaffie  v.  Hart,  (4  Lane,  4,)  decided  in  this  depart- 
ment, there  was  no  express  warranty  pretended. 

This  brings  us  to  the  question,  whether  there  was  any 
evidence  tending  to  show,  and  if  any  what,  express  war- 
ranty in  this  case.  The  testimony  of  the  plaintiff  Ryck- 
man,  who  made  the  bargain,  is :  ''I  told  him  that  in  some 
syrups  I  had  seen,  sugar  would  fall  down,  and  some  would 
crystallize  to  candy.  He  says :  "  Mr.  Ryckman,  our  syrup 
will  not  crystallize,  or  sugar  fall  down ;  I  warrant  our 
syrup  all  right."  Here  was  an  express  warranty  ex  vi 
termini  of  something.  What  was  it  that  was  warranted  ? 
Taken  as  a  reply  to  the  observation  of  Ryckman,  and  in 
connection  with  the  evidence  that  the  purchase  was  of 
rock  candy  syrup,  that  it  was  so  billed  to  the  plaintiffs,  and 
that  rock  candy  syrup  will  not  crystallize,  or  the  sugar 
fall  down,  we  think  the  testimony,  by  reasonable  inter- 
pretation, tended  to  show  an  express  warranty  that  the 
syrup  to  be  delivered  under  the  contract  should,  be  rock 
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candy  syrup,  or  at  least,  syrup  which  would  uot  crystallize, 
or  deposit  the  sugar. 

The  interpretation  of  this  conversation,  and  what  par- 
ticular warranty  was  intended,  was,  we  think,  in  this  case, 
a  question  for  the  jury.  The  idea  that  hoth  parties  sup- 
posed they  were  acting  under  an  express  warranty  on  this 
subject,  is  strengthened  by  the  correspondence.  On  the 
receipt  of  the  second  lot  of  syrup  the  plaintiffs  wrote: 
^'  We  opened  one  barrel  and  find  that  this  syrup  crystallizes, 
but  it  looks  well,  and  shall  soon  open  on  it  right  smart 
If  it  is  all  right,  then  we  shall  have  no  trouble,  but  looks 
like  sugar  syrup.  If  so,  it  is  all  well."  In  reply  to  this 
letter  the  defendants  say:  '^  You  need  have  no  fears  that 
we  will  not  do  the  square  thing  in  all  our  transactions 
with  you.*' 

Here  the  defendants  were  notified  that  the  plaintiffs  had 
some  doubts  whether  the  sugar  was  such  as  bad  been  bar- 
gained for,  and  had  some  suspicions  it  was  not,  but  were 
inclined  to  risk  using  it.  Instead  of  cautioning  the  plain- 
tiffs against  using  the  sugar  if  it  was  not  of  the  quality 
ordered,  or  offering  to  take  it  back,  the  defendants  reply 
to  the  plaintiffs*  suggestions  in  a  way  calculated  to  induce 
them  to  go  on  and  use  the  syrup,  and  to  lead  them  to  re- 
pose upon  the  idea  that  they,  the  defendants,  would  make 
the  matter  right.  If  the  defendants  were  not  absolutely 
called  upon  to  caution  the  plaintiffs  against  using  the 
sugar,  on  receiving  this  notification,  if  they  intended  to 
insist  that  by  using  it  the  plaintiffs  would  waive  all  claim 
against  the  defendants,  for  any  deficiency  of  quality,  cer- 
tainly fair  dealing  would  not  permit  them  to  lull  the 
plaintifib  into  security  by  suggesting,  in  ever  so  vague  a 
manner,  that  the  defendants  would  make  a  fair  deduction 
if  the  quality  of  the  syrup  was  not  up  to  the  contract 
We  think  there  was  no  warranty  as  to  the  time  of  deliv- 
ery, which  survived  the  acceptance  and  use  of  the  syrup; 
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and  that  the  plaintiffs  cannot  recover  upon  the  allegation 
that  the  syrup  was  not  forwarded  as  early  as  was  agreed. 

The  judgment  must  be  reversed  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

Johnson,  P.  J.,  concurred. 

Barker,  J.,  dissented. 

New  trial  granted. 

[FovBTH  Dbpabtmbvt,  Gbvbsal  Txsm,  at  Roch«8ter,  September  10, 1872. 
Jokmon,  TttUoU  and  £arktr,  Joiticee.l 


Tompkins  vs.  Snow. 

One  who  enters  into  possession  of  premises  as  the  tenant  of  another,  under  a 
lease  rendering  rent,  cannot,  while  that  possession  contmues,  dispute  the 
title  of  his  landlord. 

And  if,  during  such  possession,  the  tenant  takes  a  contract  for  the  purchase  of 
the  land — which  is  equally  an  acknowledgment  of  the  title  of  his  landlord — 
and  being  unable  to  perform,  surrenders  it,  and  agrees  to  resume  his  footing 
as  a  tenant,  no  adverse  i>ossession  can  commence  while  that  possession  con- 
tinues, as  against  the  landlord,  or  his  heirs. 

This  rule  of  law  applies  not  only  to  the  tenant  himself,  but  to  everyone  who 
succeeds  to  his  possession  by  his  permission  and  consent. 

The  lessor  or  vendor  of  land  would  lose  the  protection  of  this^rnle  of  property 
if  the  tenant  or  vendee  could  make  a  fraudulent  title  to  a  third  person,  let 
him  into  possession,  and  then  such  third  person  should  be  permitted  to  claim 
adversely  under  the  fraudulent  title  thus  created  by  the  tenant  in  possession, 
and  who  could  not  himself  be  permitted  to  set  up  even  a  valid  Utie,  without 
first  restoring  the  possession.    Ter  Talcott,  J. 

The  possession  of  an  asKignee  of  the  tenant  cannot  be  adverse ;  and  such  pos- 
session cannot,  by  any  mere  lapse  of  time,  ripen  into  a  title,  as  against  the 
landlord,  or  those  claiming  under  him. 

The  administrators  of  a  deceased  landlord,  cannot,  by  any  act  or  omission  of 
theirs,  whether  done  innocently  or  otherwise,  affect  the  title  of  one  claiming 
under  their  intestate.  And  their  unauthorized  receipt  of  money  upon  a  con- 
tract of  their  intestate,  never  valid  and  long  since  abandoned,  will  not  change 
the  position  of  the  assignee  of  a  tenant  with  regard  to  the  true  owner,  or 
turn  his  possession  as  tenant  into  an  adverse  possession. 
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APPEAL  from  a  judgment  for  the  defendant,  entered  on 
the  report  of  a  referee. 

Lansing  dc  Sherman^  for  the  appellant 

I.  To  constitute  adverse  title,  the  party  mast  be  in  pos- 
session, claiming  title  hostile  to  the  real  owner.  {Code, 
§  82.)  In  Brandt  v.  OgdeUy  (1  John.  156, 158,)  Spencer,  J., 
says :  "  In  order  to  bar  the  recovery  of  a  plaintift*  who  has 
title,  by  a  possession  in  the  defendant,  strict  proof  has 
always  been  required,  not  only  that  the  first  possession 
was  taken  under  a  claim  hostile  to  the  real  owner,  but  that 
such  hostility  has  existed  on  the  part  of  succeeding  ten- 
ants." In  Humbert  v.  Trinity  Church,  (24  Wend.  587,) 
Gowen,  J.,  at  page  597,  says:  ^'A  naked  possession  of 
land,  unaccompanied  b}'  a  claim  of  right,  never  constitutes 
a  bar,  but  enures  to  the  benefit  of  the  owners.  A  posses- 
sion, to  be  adverse,  must  be  inconsistent  with  the  title  of 
the  complainant  Avho  is  out  of  possession ;  it  must  be 
accompanied  with  a  claim  of  title,  exclusive  of  the  right 
of  all  others;  and  must  be  definite,  notorious,  and  con- 
tinued for  the  period  of  twenty  years."  In  this  case,  the 
defendant  or  his  lessor  never  claimed  title ;  on  the  con- 
trary, always  claimed  he  was  in  under  a  contract  of 
purchase,  and  was  in  pursuit  of  a  title,  which  he  on  all 
occasions  conceded  he  did  not  have,  but  was  endeavoriug 
to  obtain. 

IL  A  purchaser  cannot  dispute  the  title  of  his  vendor; 
and  while  iu  possession  under  a  contract  of  sale,  such  pos- 
session is  the  possession  of  the  vendor,  and  as  purchaser 
he  cannot  question  the  vendor's  title.  (Jackson  v.  Smith, 
7  Cowen,  717;  Sutherland,  J.,  720.  Jackson  v.  Walker,  Id. 
637 ;  Woodworth,  J.,  642,  643.  Jackson  v.  Spear,  7  Wend. 
401;  Nelson,  J.,  404  Ingraham  v.  Baldwin,  9  N.  Y.  45; 
Gardiner,  J.,  47.  2  Phil  JSv.  276,  2d  ed.  Oowen  &  ffHTs 
Notes,  201,  and  cases  cited.) 

IU.  The  plaintijf  was  in  possession  of  these  premises 
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under  a  contract  for  the  purchase  thereof  from  George  M. 
Hopkinson,  the  defendant's  lessor,  when  he  received  the 
conveyance  of  the  same  from  Hiram  W.  Kilborn,  Septem- 
ber 27,  1865.  He  could  not  interpose  such  conveyance  as 
a  defence  in  the  action  of  ejectment  brought  against  him 
by  Hopkinson.  He  must  first  surrender  the  premises  and 
bring  his  action.  This  he  has  done.  {Jackson  v.  Spears, 
7  Wend.  401.)  This  principle  disposes  of  the  judgment 
as  a  defence  in  this  action. 

IV.  The  defendant,  or  his  lessor,  cannot  claim  to  hold 
these  premises,  upon  the  principle  that  a  purchaser  may 
do  so  after  performance,  and  an  equitable  title  to  a  deed 
has  been  acquired.  When  the  conveyance  of  these  prem- 
ises was  made  by  the  heirs  of  Allen  Kilborn  to  Hiram  W. 
Kilborn,  Samuel  H.  Stearns  was  in  the  possession,  as  the 
tenant  of  Allen  Kilborn.  The  contract  under  which  the 
defendant  claims  was  never  executed  by  Allen  Kilborn,  or 
by  his  authority.  He  totally  repudiated  it,  when  first 
brought  to  his  knowledge.  It  was  cancelled  and  surren- 
dered up  by  both  parties ;  and  it  was  never  subsequently 
recognized  by  the  heirs  of  Allen  Kilborn,  or  by  Hiram 
W.,  as  having  any  legal  or  equitable  existence.  Immedi- 
ately thereafter,  in  April,  1841,  a  new  contract  was  made. 
On  the  3d  of  July,  1841,  this  new  contract  was  cancelled, 
and  the  premises  leased  by  Allen  Kilborn  to  Stearns,  under 
which  he  occupied  when  Hiram  W.  became  the  owner  in 
April,  1842,  and  when  Hopkinson  went  into  possession  in 
September,  1842.  The  assignment  of  the  Sherwood  con- 
tract to  Hopkinson,  gave  no  force  or  effect  to  it.  The  ad- 
ministrators, by  receiving  payment  upon  it,  could  not  give 
life  or  validity  to  a  contract  which  their  intestate  had  never 
executed  or  authorized,  but  had  expressly  repudiated.  At 
the  time  of  such  payment  Hiram  W.  was  the  owner  of  the 
premises;  he  had  never  consented  to  or  sanctioned  such 
payment.  At  the  time  of  the  alleged  transfer  to  Hopkin- 
son by  Stearns,  and  at  the  time  of  the  alleged  payment  to 
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the  administrators,  this  contract  had  become  forfeit  The 
payment  due  April  1,  1842,  had  not  been  made.  This 
alone  was  sufficient  to  put  him  upon  inquiry.  Hence  every 
element  necessary  to  constitute  the  purchaser  a  holder  ad- 
versely, is  wanting  in  this  case.  1.  There  is  no  contract 
for  the  purchase.  2.  There  is  no  performance  of  any  such 
contract.  3.  There  is  no  equitable  title  to  a  deed  of  the 
premises  acquired.  No  adverse  possession  in  this  case  can 
be  based  upon  any  paid  up  contract,  entitling  the  party  in 
equity  to  a  conveyance. 

y.  There  is  a  wide  difference  in  principle  in  claiming 
under  a  defective  deed  and  under  a  defective  contract 
1.  Under  a  deed  or  any  writing  purporting  to  transmit  or 
vest  the  title — such  title  is  absolutely  claimed — ^and  such 
claim  is  the  very  gist  of  an  adverse  possession.  Such 
claim  without  a  paper  title  may  constitute  an  adverse  pos- 
session. 2.  Under  a  contract  the  purchaser  does  not  claim 
the  title.  He  expects,  on  performance  of  his  contract,  to 
receive,  sometime  in  the  future,  a  title  to  the  premises; 
and  it  must  be  such  a  contract  that  upon  the  performance 
of  it  the  purchaser  can,  in  equitj^  compel  a  .  convey- 
ance to  him  by  the  vendor  or  his  representatives.  {La 
Frombois  v.  Jackson^  8  Cowen^  589.  Brigg$  v.  Prossery  14 
Wend.  228.)  And  in  no  case  has  it  been  held  that  a  con- 
tract performed,  and  upon  which  a  conveyance  cannot  be 
enforced,  constitutes  the  basis  of  an  adverse  title. 

YL  The  referee  in  this  case  finds  that  there  was  no 
valid  contract  of  sale.  That  there  is  no  contract  executed 
by  Allen  Kilborn,  or  by  his  authority,  or  ratified  by  him, 
or  those  claiming  through  him.  That  there  is  no  per- 
formance, as  payment  to  the  administrators,  under  those 
circumstances,  is  wholly  unauthorized.  Yet,  upon  a  con- 
tract made  by  an  assumed  agent,  which  was  repudiated 
and  surrendered  up  by  both  parties,  and  the  agent's 
authority  denied,  the  referee  holds  an  adverse  title  can  be 
based. 
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M.  A,  Ilaekley^  for  the  respondent. 

I.  The  plaintiff  is  not  entitled  to  recover  the  premises 
in  question,  if  such  premises  have  been  held  and  possessed 
adversely  to  the  plaintiff's  title,  by  the  defendant's  lessor 
for  twenty  years  before  the  commencement  of  this  ac- 
tion,  (iV:  r.  Code,  §§  78-81.)  1.  George  M.  Hbpkinson 
was  the  defendant's  lessor.  He  was  in  the  actual  con- 
tinued occupation  of  the  premises  in  question,  and  in  the 
uninterrupted  possession  thereof  from  the  30th  day  of 
March,  1843.  to  the  .14th  day  of  December,  1867,  a  period 
of  twenty-four  years  and  eight  months.  2.  He  paid  for 
said  premises  in  full,  and  in. good  faith,  on  or  before  the 
30th  of  March,  1843.  3.  He  in  good  faith  claimed  to  be 
the  owner  of  said  premises  from  that  date.  He  believed 
his  contract  a  valid  one,  and  claimed  that  he  was  entitled 
to  a  deed.  He  claimed  in  hostility  to  the  title  of  the 
plaintiff,  and  exclusion  of  any  other  right. 

n.  Possession  under  a  paid  up  contract  is  a  good  basis 
for  an  adverse  possession.  (Brtggs  v.  Pronser,  14  Wend. 
228.  Jackson  v.  Foster,  12  John.  488.  Fosgate  v.  Herkimer 
Manuf.  do,  Co.,  12  Barb.  352.  La  FromboU  v.  Jaekeon^ 
8  Cowen,  589.     Clapp  v.  Bromaghanif  9  id,  530.) 

HI.  It  is  not  necessar}'  that  the  instrument  claimed 
tinder  should  be  a  valid  one.  The  fact  of  possession  and 
its  character  are  the  test  (La  Frombois  v.  Jackson,  8  Cotcenj 
689.  Munro  v.  Merchant,  28  N.  T.  9-41.  Bradstreet  v. 
Clarke,  12  Wend.  602.  Humberts.  Trinity  Churchy 24 id  687.) 

lY.  Possession  of  a  lot  under  claim  of  ownership  is  a 
good  adverse  possession.  {Crary  v.  Goodman,  22  N.  Y,  171. 
Miller  v.  Oarlock,  8  Barb,  163.  Humbert  v.  Trinity  ChurcKj 
24  Wend.  687.) 

V.  The  defendant's  lessor  having  possessed  the  prem- 
ises in  question  adversely  to  the  plaintiff' and  his  grantees, 
for  more  than  twenty  years,  is  the  true  owner  of  said 
premises.  {Traphagen  v.  Traphagen,  40  Barb.  637.  24 
Wend.  687.     4  Duer,  452.    8  Cowen,  689.) 

Vol.  LXin.  34 
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By  the  Courts  Talcott,  J.  This  is  an  action  of  eject- 
ment, to  recover  ^he  possession  of  a  lot  in  Ellis  village,  in 
the  county  of  Jefferson. 

According  to  the  findings  of  the  referee,  Allen  Kilborn 
was  the  owner  of  the  premises  in  fee,  on  and  prior  to  April 
1,  1841*  On  that  day  one  Sherwood,  assuming  to  act  as 
the  agent  of  Allen  Kilborn,  entered  into  a  written  agree- 
ment for  the  sale  of  the  premises  to  Samuel  H.  Stearns. 
Stearns  being  then  in  the  possession  of  the  premises  under 
a  lease  from  Allen  Kilborn.  The  bargain  made  by  Sher- 
wood was  for  a  sale  of  the  property  for  $250,  but  he  re- 
ceived a  note  from  Stearns  for  $50  in  payment  of  part  of 
the  purchase  money,  and  the  sum  secured  by  the  contract 
to  be  paid  was  only  $200.  Sherwood  sent  the  contract 
and  note  to  Allen  Kilborn.  Sherwood  had  no  authority 
to  enter  into  the  contract  as  the  agent  of  Kilborn,  and  the 
latter  refused  to  accede  to  it,  but  prepared  and  executed 
another  contract  to  sell  the  same  premises  to  Stearns, 
bearing  the  same  date  as  the  Sherwood  contract,  but  pro- 
viding for  the  payment  of  $250  as  the  condition  on  which 
a  conveyance  was  to  be  made.  By  this  latter  contract  the 
sum  of  $50,  part  of  tlie  purchase  money,  was  to  be  paid 
by  Stearns  on  the  Ist  day  of  July,  1841,  and  Allen  Kilborn 
caused  the  Sherwood  contract  and  the  $50  note  to  be  re- 
turned to  Stearns.  They  were  delivered  back  to  him,  and 
the  new  contract,  executed  by  Allen  Kilborn  personally, 
was,  by  agreement  of  the  parties,  substituted  in  place  of 
the  Sherwood  contract.  On  the  2d  of  July,  1841,  Allen 
Kilborn  assigned  the  last  contract  to  his  son,  Hiram  W. 
Kilborn,  and  authorized  him  to  settle  with  Stearns.  On 
the  next  day  Hiram  W.  Kilborn  applied  to  Stearns  for 
the  paj'ment  of  the  $50  which  became  due  on  the  first  of 
the  same  month.  Stearns  could  not  pay,  and  thereupon 
surrendered  the  contract  and  agreed  thereafter  to  occupy 
the  premises  as  a  tenant.  The  particular  terms  of  the 
tenancy  are  not  found  by  the  referee.     The  agreement,  as 
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testified  to,  was  that  Stearns  was  to  pay  Hiram  W.  Kilborn 
rent  for  the  premises  as  long  as  he  (Stearns)  occupied 
them.  The  lease  under  which  Stearns  was  occupying 
when  the  contract  was  made,  was  a  lease  for  a  year,  at  the 
annual  rent  of  936. 

Allen  Kilborn  died  intestate  in  August,  1841.  In  the 
summer  or  fall  of  1842,  the  said  Samuel  Stearns,  being 
still  in  possession  of  the  premises,  undertook  to,  and  did, 
for  a  valuable  consideration  assign  to  one  George  M.  Hop- 
kinson,  the  old  contract  attempted  to  be  made  by  Sher- 
wood as  the  agent  of  Allen  Kilborn  with  Stearns,  falsely 
representing  it  to  be  a  valid  contract,  and  that  he  had 
paid  $50  down  at  the  time  of  taking  it;  and  thereupon  he 
surrendered  the  possession  of  the  premises  toHopkinson, 
who  purchased  the  contract  for  a  valuable  consideration, 
believing  the  same  to  be  a  valid  and  outstanding  contract, 
and  went  into  possession  of  the  premises  under  that  sup- 
position. Hopkinson  afterwards  paid  to  the  administrators 
of  Allen  Kilborn  the  amount  purporting  to  be  secured  to 
be  paid  as  the  purchase  money  of  the  premises  under  the 
Sherwood  contract,  supposing,  as  the  referee  finds,  that 
they  had  a  right  to  receive  the  same,  and  they  did  receive 
it.  Hiram  W.  Kilborn  was  the  son,  and  one  of  the  heirs  at 
law  of  Allen  Kilborn,  and  in  1841  and  1842,  he  acquired, 
by  conveyance,  the  title  and  interest  of  his  co-heirs  to  the 
premises.  This  was  before  the  payment  by  Hopkinson 
to  the  administrators  of  Allen  Kilborn,  of  the  sum  pur^ 
porting  to  be  due  on  the  Sherwood  contract  Hopkinson 
and  those  claimiog  under  him,  have  been  in  the  occupation 
of  the  premises  since  he  received  the  possession  with  the 
assignment  of  the  Sherwood  contract  from  Samuel  Stearns. 
And  since  he  made  the  last  payment  on  the  Sherwood 
contract  to  the  administrators,  which  was  in  March,  1843, 
Hopkinson  has  claimed  to  own  the  same  under  the  Sher- 
wood contract.  In  1858  the  plaintijff  went  into  possession 
of  the  premises,  under  a  verbal  contract  with  Hopkinson 
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to  purchase  the  same  of  him.  In  1865,  and  whilst  the 
plaiutift'  was  so  in  possession  under  the  verbal  contract 
with  Hopkinson,  he  (the  plaintiff)  took  a  deed  of  the 
premises  from  Hiram  W.  Kilborn.  Many  and  various  ne- 
gotiations had  taken  place  between  Hopkinson  and  Kilborn 
before  this  time,  touching  some  compromise,  or  settle- 
ment, of  the  disputed  title,  each  claiming  in  hostility  to 
the  other. 

Much  evidence  was  given  on  the  part  of  the  defence, 
tending  to  show  that  Hiram  W.  Kilborn  had,  after  Hop- 
kinson's  purchase  of  the  Sherwood  contract  from  Stearns, 
recognized  the  validity  thereof,  and  consented  to  the  pay- 
ment of  the  money  purporting  to  be  due  thereon  to  the 
administrators,  by  way  of  raising  an  estoppel  against  Hi- 
ram W.  Kilborn. 

This  was  contradicted,  and  the  referee  finds  that  no 
facts  were  sufficiently  proved  to  establish  such  an  estoppel 
When  Hopkinson  discovered  that  the  now  plaintiff,  then 
in  the  possession  of  the  premises  as  his  vendee,  had  taken 
the  conveyance  from  Hiram  W.  Kilborn,  he  commenced 
an  action  of  ejectment  against  the  present  plaintiff.  On 
the  trial  of  that  action  the  now  plaintiff  was  not  permitted 
to  set  up  his  title  under  the  deed  from  Hiram  W.  Kilborn, 
upon  the  ground  that  he  had  entered  into  the  possession 
under  the  contract  with  Hopkinson,  and  could  not  set  up 
a  hostile  title  existing  at  the  time  of  his  taking  possession, 
until  he  had  first  restored  the  possession.  {Jackson  t. 
Spear,  7  Wend.  401.) 

The  present  defendant  is  the  tenant  of  Hopkinson. 
The  referee  has  determined,  as  a  conclusion  of  law,  that 
the  possession  of  Hopkinson,  from  the  time  he  paid  to  the 
administrators  the  amount  purporting  to  be  secured  by 
the  Sherwood  contract,  was  hostile  and  advepse  to  the 
title  of  Hiram  W.  Kilborn ;  and  therefore  that  the  defend- 
ant and  those  under  whom  he  claims,  have  held  the  prem- 
ises adversely  for  more  than  twenty  years,  and  upon  this 
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ground,  has  rendered  judgment  for  the  defendant.  In 
this  we  think  the  referee  has  overlooked  an  important 
principle  of  law,  namely,  the  one  which  was  illustrated  in 
the  action  of  Hopkinson  against  the  now  plaintiff,  and 
which  the  referee,  in  discussing  the  effect  of  that  judg- 
ment, seems  to  fully  recognize  and  understand.  The 
plaintiff  represents,  and  is  vested  with  the  title  which  Allen 
Kilboru  formerly  had,  and  to  which  Hiram  W.  Kilborn 
succeeded.  It  would  not  be  seriously*  pretended  that  if 
Stearns  were  now  in  possession  of  the  premises  he  could 
deny  the  title  which  the  plaintiff*  represents.  He  entered 
into  the  possession  of  the  premises  as  the  tenant  of  Allen 
Kilborn,  under  a  lease  rendering  rent,  and  could  not,  while 
that  possession  was  continued,  dispute  the  title  of  his  land* 
lord.  During  such  possession,  he  took  a  contract  for  the 
purchase  of  the  land,  which  was  equally  an  acknowledg- 
ment of  the  title  of  Kilborn.  This  contract  was  never 
performed,  but  Stearns,  being  unable  to  perform  it,  sur- 
rendered it,  and  agreed  to  resume  his  footing  as  a  tenant. 
Under  these  circumstances  no  adverse  possession  could 
commence  while  that  possession  continued,  as  against 
Allen  Kilborn  or  his  heirs.  So  far  the  referee  recognizes 
the  doctrine,  but  he  seems  to  have  overlooked  the  fact 
that  this  rule  of  law  applies  not  only  to  the  tenant  him-, 
self,  but  to  everyone  who  succeeds  to  his  possession  by  his 
permission  and  consent  This  doctrine  is  distinctly  recog- 
nized in  Jackson  v.  Spear,  (supra^)  and  has  been  expressly 
decided  in  several  cases.  Jackson  v.  Walker^  7  OoweUj  637. 
Jackson  v.  Harder^  4  John,  202.) 

The  lessor,  or  vendor,  of  land  would  lose  the  protection 
of  this  rule  of  property,  if  the  tenant  or  vendee  could 
make  a  fraudulent  title  to  a  third  person,  let  him  into  pos- 
session and  then  such  third  person  should  be  permitted^ 
to  claim  adversely  under  the  fraudulent  title  thus  created 
by  the  tenant  in  possession,  and  who  could  not  himself  be 
permitted  to  set  up  even  a  valid  title,  without  first  restor- 
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iDg  the  posBession.  The  title  claimed  by  Hopkinson  was 
a  title  fraudulently  created  by  the  tenant  of  Kilborn,  and 
Hopkinson  was  let  into  possession  by,  and  succeeded  to 
th-e  possession  of,  the  tenant.  '^  A  claim  of  title  which 
cannot  be  set  up  by  a  person  while  in  possession,  cannot 
be  set  up  by  another  who  comes  into  possession  under 
him."  {Jackson  v.  Harder^  supra.)  As  assignee  of  Sam- 
uel Stearns  the  possession  of  Hopkinson  could  not  be  ad* 
verse ;  and  that  possession  could  by  no  mere  lapse  of  time 
ripen  into  a  title  as  against  the  landlord,  or  those  claim* 
.  ing  under  him.  The  administrators  could  not,  of  course, 
by  any  act  or  omission  of  theirs,  whether  done  innocently 
or  otherwise,  affect  the  title  of  Hiraln  W.  Kilborn,  and 
their  unauthorized  receipt  of  the  money,  pn  the  never 
valid,  and  long  abandoned,  Sherwood  contract,  did  not 
change  the  position  of  Hopkinson  with  regard  to  the  true 
owner,  or  turn  his  possession  as  tenant  of  £ilborn  into  an 
adverse  possession. 

The  judgment  must  be  reversed  and  a  new  trial  order* 
ed,  costs  to  abide  the  event,  and  the  order  of  reference 
vacated. 

MuLLiN,  P.  J.,  having  formerly  been  of  counsel  in  re- 
gaM  to  the  matters  involved,  did  not  sit  in  the  case. 

New  trial  granted. 


[FovxTH  Dbfabtmbitt,  Gbhbeai.  Tibx,  at  Rochester,  September  10, 1872, 
J^hmn  ind  TakaU^  Joatioes.] 
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Thb  Peoplb,  ex  rel  Arnold  Gregory,  and  Arnold  Gregory 

vs.  OZRO  LovB.      . 

Since  the  decision  of  The  FeopU  ▼.  Siueton,  (22  Wmd.  809,)  and  The  Teeple  t. 
Cookt  (8  N.  T.  68,)  it  has  been  considered  settled  ^that  on  the  trial  of  a  ^uo 
warranto^  where  the  quesUon  as  to  who  was  elected  to  a  particular  office, 
and  what  was  the  intention  of  certain  ballots,  is  investigated  before  a  jury, 
the  court  and  jury  are  not  confined  to  the  narrow  limits  which  control  the 
boards  of  canvassers,  who  have  no  power  to  take  evidence  aliunde  the  ballot 
itself,  for  the  purpose  of  elucidating  any  apparent 'ambiguity  on  its  face,  or 
any  apparent  incongruity  between  it  and  the  surrounding  circumstances.' 
Fer  Talcott,  J. 

The  placing,  upon  a  ballot,  of  a  "  paster"  containing  one  name,  over  another 
name,  indicates  an  intention  to  substitute  one  name  for  another.  If  it  be 
placed  over  another  name  which  is  under  the  title  of  an  office,  it  indicates 
an  intention  to  substitute  for  that  office  the  name  upon  the  paster.  If  it  be 
done  in  such  a  manner  as  to  afford  any  groimd  for  doubt  whether  the  voter 
intended  to  designate  two  persons  for  the  same  office,  that  doubt  may  be 
safely  left  to  be  solved  by  a  jury,  in  view  of  all  the  facts,  the  appearance  of 
the  ballot,  and  the  surrounding  circumstances. 

At  an  election  for  town  officers,  printed  ballots  were  used,  headed,  "  For  super- 
visor, Ozro  Love."  Next  below,  was,  "  For  town  clerk,  John  A.  Ray- 
mond." Upon  the  canvass  of  the  votes,  twenty-six  ballots  were  found, 
having  upon  each  of  them  a  "  paster,"  or  slip  of  paper,  with  the  name  of  the 
relator  printQd  thereon,  pasted  under  the  heading  "  For  supervisor,"  so  as  to 

^  cover  the  naftne  of  Osro  Love.  And  some  of  them  wholly  covered,*^  and 
others  partly  covered,  the  words  "  For  town  clerk,"  next  below  the  name  of 
Ozro  Love ;  so  that,  in  cases  where  the  whole  of  the  words  "  For  town 
clerk"  were  covered  by  the  "  paster,"  the  ballot,  with  such  paster,  purported 
to  be,  "  For  supervisor,  Ozro  Love,  John  A.  Raymond,"  The  board  of  can- 
vassers reftised  to  allow  either  the'  relator  or  Love  any  of  the  ballots  on 
which  the  relator's  name  was  pasted,  and  where  the  paster  covered  th&  , 
whole  or  any  part  of  the  words,  "  For  town  clerk,"  on  the  ground  that  they 
designated  the  names  of  two  persons,  viz.,  the  relator  and  John  A.  Ray- 
mond,  for  the  office  of  supervisor ;  and  their  decision  was  sustained  by  the 
Judge  at  the  circuit. 

Eddt  1.  That  the  judge,  at  the  circuit,  erred  in  holding,  as  matter  of  law,  that 
the  rejected  ballots  could  not  be  allowed  to  the  relator. 

2.  That  the  facts  should  have  been  submitted  to  the  jury,  for  them  to  determ- 
ine whether  the  ballots  in  question  designated  two  names  for  the  same  office, 
or  were  only  intended  to  substitute  the  name  of  the  relator  for  that  of  the 
defendant,  for  the  office  of  supervisor. 
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EXCEPTIONS  taken  on  a  trial  at  the  Orleans  eireait 
and  ordered  to  be  heard  at  tbe  general  term,  in  the 
first  instance. 

John  H.  Wkitsy  for  the  relator. 

I  The  court  erred  in  deciding  that  the  six  votes  with 
pasters  could  not  be  counted  for  Gregory,  and  in  refusing 
to  submit  to  the  jury  the  question  as  to  the  whole  twenty^ 
six;  in  deciding  that  Love  was  elected ;  and  in  dismissing 
the  complaint.  1.  "The  rules  for  conducting  elections,  * 
contained  in  the  statutes,  are  intended  to  afibrd  all  citi- 
zens an  opportunity  to  exercise  their  right  to  vote ;  to 
prej^ent  illegal  votes,  and  to  ascertain,  with  certainty,  the 
true  number  of  votes  cast,  and  for  whom.  These  are 
directory  and  not  jurisdictional  in  their  character."  {The 
People  V.  Cook,  8  N.  T.  68,  86.)  2.  "  The  Supreme  Court 
has  power  to  go  behind  the  certificate  of  the  canvassers  and 
the  ballot  box,  to  ascertain  the  intention  of  the  voters  in 
depositing  their  ballots,  and  to  correct  errors  made  by 
them."  (Id.  67-83.)  Since  the  decision  of  the  Cook 
case,  it  has  been  considered  as  the  settled  law  that  the  only 
question  is,  what  was  the  intention  of  the  voter  in  casting 
the  ballot — ^to  be  ascertained  like  any  other  fact — not  by 
his  swearing  to  his  intention,  but  by  his  acts  and  the  sur^ 
rounding  circumstances.  The  mere  statement  of  the 
proposition  (to  any  person  accustomed  to  the  practice  of 
political  parties  in  their  nominations,  and  to  the  manner 
of  conducting  our  elections,)  that  two  tickets  were  in 
nomination  at  a  given  election,  and  printed  and  circulated; 
that  there  were  the  names  of  the  two  nominees  for  the 
same  office  of  supervisor  printed  oh  the  tickets,  and  im- 
mediately below  them,  on  the  respective  tickets,  the 
names  of  two  other  nominees  for  the  other  office,  of  town 
clerk;  that  the  several  persons  in  nomination  resorted  to 
the  usual  mode  of  pasters  to  secure  votes  for  themselves 
from  the  other  party,  and  that  twenty-six  of  the  pasters  of 
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one  of  the. candidates  were  pasted  over  the  name  of  the 
opposing  candidate,  and  in  so  doing,  the  paster  covered, 
in  some  cases,  a  portion  of  the  title  to  the  office  below, 
and  in  others  the  whole  of  that  title;  shows  conclusively 
the  intention  of  the  voter  to  vote  for  the  man  whose  name 
he  pasted,  as  against  the  name  pasted  over,  and  rebuts 
any  idea  that  he  designed  to  vote  for  two  names  for  the 
same  office,  or  to  vote  against  the  nominee  for  town  clerk, 
though  the  title  to  that  office  was  covered  by  the  paster. 
Ko  one  can  doubt  but  in  all  of  those  cases  the  voter  in- 
tended to  vote  for  Arnold  Gregory  for  supervisor,  and  for 
John  A.  Baymond  for  town  clerk,  and  the  question  is^ 
whether  this  court  will  allow  this  plainly  expressed  inten- 
tion to  be  defeated  by  any  technical  rule  of  law,  or  whether, 
in  accordance  with  the  dictates  of  right,  truth  and  justice, 
they  will  make  haste  to  discover  some  rule  or  principle 
of  law  to  right  this  acknowledged  wrong.  We  submit, 'in 
all  confidence,  that  the  principles  established  in,  or  rather 
re-affirmed  by  the  Cook  case,  enable  the  court  to  do  this 
without  violating  any  rule  of  law,  technical  or  otherwise. 

Statutory  rules  for  the  conducting  of  an  election,  as  we 
have  seen^  are  merely  directory ;  and  they  are  directory 
and  directing  only  to  the  boards  of  canvassers,  and  not  in 
any  regard  controlling,  in  the  courts.  The  court  goes 
behind  the  certificate,  and  behind  the  ballot  box,  to  the 
voter,  to  ascertain  by  his  acts,  viewed  in  the  light  of  the 
surrounding  circumstances,  what  his  intention  was,  for 
whom  he  intended  to  vote,  and  for  what  officers,  and 
whether  he  intended  to  vote  for  but  one  man  for  the  same 
office,  or  for  two.  Hence  the  rule,  binding  upon  boards 
of  canvassers,  that  when  a  ballot  has  upon  it  the  names 
of  two  or  more  persons  for  the  same  office^  when  but  one 
is  to  be  elected,  it  is  of  no  consequence  in  the  courts,  ex* 
cept  as  it  declares  a  rule  of  evidence,  that  where  two 
names  appear  upon  the  ballot  in  connection  with  the  same 
office,  it  may  be  prima  facie  evidence  that  the  voter  in- 
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tended  to  vote  for  two;  but  where,  from  other  circum- 
stauces  and  acts,  it  is  evident  that  this  appearance  is 
deceptive,  and  that  the  real  intention  was  not  thus  to  vote, 
the  court  will  give  effect  to  the  real  intention,  as  against 
the  apparent  intention.  The  one  is  the  rule  for  canvass- 
ers, mere  ministerial  officers,  the  other  for  the  courts, 
whose  onlj  aim  is  to  ascertain  the  real  facts  of  the  case  by 
the  application  of  the  ordinary  rules  of  evidence. 

The  judge  at  the  circuit  decided  the  case  upon  the  an- 
.  thority  of  The  People  v.  Seaman^  (5  Denioj  409,)  In  that 
case  *'  it  appeared  that  a  ballot  was  found  in  the  box 
which  had  on  it  the  names  of  both  the  relator  and  the  de- 
fendant, which  ^as  rejected  by  the  canvassers.  The  de- 
fendant offered  to  show  by  a  witness  that  an  elector  showed 
the  ballot  to  him  (the  witness)  with  the  name  of  .the  re- 
lator upon  it,  and  requested  the  witness  to  alter  it  by  sub- 
stituting the  name  of  the  defendant;  and  that  the  witness 
did  thereupon  insert  the  defendant's  name,  but  neglected 
to  erase  that  of  the  relator.  The  judge  excluded  the  evi- 
dence, and  the  defendant  excepted."  The  court,  says  the 
.  judge,  "properly  rejected  the  proof  which  was  offered  in 
regard  to  the  ballot  which  had  upon  it  the  names  both  of 
the  relator  and  Ihe  defendant  The  intention  of  the 
elector  cannot  be  thus  inquired  into  when  it  is  opposed 
or  hostile  to  the  paper  ballot  which  he  had  deposited  in 
the  box.  We  might,  with  the  same  propriety,  permit  it 
to  be  proved  that  he  intended  to  vote  for  one  man  when 
his  ballot  was  cast  for  another ;  a  species  of  proof  not  to 
be  tolerated."  This  is  all  there  is  in  the  case  on  that  point, 
and  the  judge  was  undoubtedly  right  in  rejecting  the  evi- 
dence ;  for  although  it  was  not  in  conflict  with  the  ballot, 
it  adde(}  nothing  to  the  force  of  the  evidence  presented  by 
the  ballot  itself.  It  is  a  familiar  rule  that  where  a  printed 
blank — ^lease,  contract,  or  what  not— is  filled  up,  and  some 
sentence  is  insertied  with  a  pen  in  conflict  with  some  of 
the  printed  matter,  the  writing  is  to  prevail  over  the  print, 
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as  the  highest  evidence  of  the  intention  of  the  persons 
making  the  contract;  and  this  principle  has  heen  applied 
to  the  case  of  a  ballot^  by  the  Court  of  Appeals,  and  it 
would  seem  that  had  the  case  in  Denio  been  before  that 
court  they  would  have  directed  a  verdict  for  the  defend- 
ant in  accordance  with  this  familiar  rule.  In  the  case  of 
The  People  y.  Sazton,  (22  N.  T.  309,)  the  names  of  the 
three  candidate^  were  Silas  Saxton,  Solomon  S.  Hommell 
and  Cornelius  Burhans.  Two  had  Hommell's  name 
printed  on  them,  and  the  name  Silas  written  at  the  begin^ 
ning,  and  Saxton  at  the  end  of  the  printed  name  of  Hom- 
mell, thus:  Silas  Solomon  S.  Hommell  Saxton.  On  one 
of  them  the  printed  name  was  not  Erased  at,  all ;  on  the 
other  the  written  name  Silas  laps  over  and  upon  the 
printed  name  Solomon.  Upon  another,  the  name  Silas 
Saxton  was  written  upon  and  over  the  printed  letters  of 
Hommell's  name,  which  were  not  otherwise  obliterated 
or  defaced.  Another  had  the  name  of  Burhans  printed 
upon  the  ticket,  with  the  name  Silas  written  before  and 
Saxton  after  it,  thus:  Silas  Cornelius  Burhans  Saxton. 
The  inspectors  rejected  these  ballots,  on  the  ground  that 
they  contained  two  names  for  the  office  of  county  clerk, 
and  it  depended  on  these  whether  the  defendant  was 
elected  or  not  The  judge  charged  that  this  decision  was 
not  conclusive,  and  it  was  for  them  to  say  whether  the 
ballots  designated  two  names  for  the  office  of  county  clerk, 
.  and  the  plaintiff  excepted.  The  jury  found  for  the  de- 
fendant. The  two  opinions  affirming  the  judgment  are 
not  reported,  because  the  court  unanimously  put  its  judg- 
ment on  this  ground :  "  The  intention  of  the  voter"  is  to 
be  inferred,  not  from  evidence  given  by  him  of  the  mental 
purpose  with  which  he  deposited  his  ballot,  or  his  notions 
of  the  legal  effect  of  what  it  contained  or  omitted,  but  by 
a  reasonable  construction  of  his  acts.  His  writing  a  name 
upon  a  ballot  in  connection  with  the  Jitle  of  an  office,  is 
such  a  designation  of  the  name  for  that  office,  as  to  satisfy 
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the  statute,  although  he  omits  to  strike  out  a  name  printed 
npon  it  iu  connection  with  the  same  T)ffice.  The  writing 
is  to  prevail,  as  the  highest  evidence  of  his  intention. 
The  judge  ought  to  have  charged  the  jury,  as  a  matter  of 
law,  that  they  were  bound  to  find  the  facts  accordingly, 
from  the  face  of  the  ballot  itself.  The  jury  having  found 
in  accordance  with  what  would  have  been  a  proper  direc- 
tion the  verdict  must  stand." 

In  the  case  at  bar,  the  judge  thought  this  case  not  in 
conflict  with  the  The  People  v.  Seaman^  but  we  are  unable 
to  view  it  in  that  light.  He  seemed  to  think  that  the  court, 
in  22  N.  T.y  might  have  put  some  stress  upon  the  idea 
that  the  middle  name  for  a  person  was  surplusage,  and 
amounted  to  nothing,  the  name  Silas  being  written  before 
the  name  Saxton,  after  the  other  names  with  which  it  was 
in  connection ;  but  that  idea  is  not  advanced  in  the  case 
at  all,  but  on  the  contrary,  the  fact  of  two  distinct  names 
is  recognized.  He  also  seemed  to  assume,  in  order  to 
make  it  parallel  with  this,  that  in  the  Seaman  case  the 
name  of  Seaman  was  written  above  that  of  Eastman,  which 
was  printed  ;  but  this  supposition  is  not  warranted  by  the 
facts  in  the  case. 

It  would  be  a  strange  decision  which  should  uphold  the 
verdict  of  a  jury  that  Silas  Solomon  8.  Hommell  Saxton 
was  the  same  name  as  Silas  Cornelius  Burhans  Saxton, 
and  that  they  both  were  nothing  more  than  Silas  Saxton, 
pure  and  simple. 

IL  The  exceptions  in  this  case  having  been  ordered  to 
be  heard,  in  the  first  instance,  at  the  general  term,  the 
general  term  is  required  to  give  judgment.  (Cade,  §  265. 
Devoe  v.  Haekley^  3  Roh,  679.)  The  defendant  cannot  avail 
himself  of  any  of  the  evidence  with  reference  to  illegal 
votes,  as  the  judge,  in  effect,  ruled  out  all  that  evidence, 
and  refused  to  submit  the  matter  to  the  jury ;  and  the  de- 
fendant took  no  exceptions  thereto,  nor  requested  him  to 
suhmit  any  question  upon  that  evidence.     Therefore,  if 
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the  court  hold  that  the  judge  was  wrong  in  his  rulings, 
and  that  a^  a  matter  of  law  (there  being  no  conflict  in  the 
evidence,)  the  relator  should  have  been  allowed  the 
twenty-six  votes,  and  the  four  double  votes,  or  enough  of 
either  or  both  to  overcome  the  defendant's  apparent  ma- 
jority of  twenty-one  votes,  they  should  direct  judgment 
for  the  plaintiffs. 

Bullard  dk  Olidden^  for  the  defendant. 

I.  One  of  the  ballots  did  not  contain  the  name  of  the 
office  to  which  the  person  was  intended  to  be  chosen,  as 
required  by  the  statute,  and  shpuld  have  been  rejected  for 
that  reason.     (1  R.  S.  344,  §  4.) 

IL  The  judge  was  right  in  rejecting  the  ballots  with 
two  names  on  them  for  the  office  of  Supervisor.  {The 
People  V.  LoomiSy  8  Wend.  396.  The  People  v.  Seaman^ 
S  Denio,  409.  1  B.  S.  133,  §  12.)  The  case  of  the  People 
V.  Saxtotiy  (22  N.  T.  309,)  does  not  apply,  because  in  that 
case  there  was  written  evidence  of  the  intention  of  the 
voter.  The  court  says :  "His  writing  a  name  upon  a  bal- 
lot, in  connection  with  the  title  of  an  office,  is  such  a  desig- 
nation of  the  name  for  that  office  as  to  satisfy  the  statute, 
although  he  omits  to  strike  out  a  n^me  printed  upon  it  in 
connection  with  the  same  office.  The  writing  is  to  prevail, 
as  the  highest  evidence  of  his  intention."  It  was  the  case 
of  the  construction  of  an  instrument  containing  conflicting 
written  and  printed  matter,  and  the  well  .settled  rule  was 
applied,  that  the  writing  must  be  adopted  and  the  print- 
ing rejected.  The  ballot  itself  fdrnished  conclusive  evi- 
dence of  what  the  voter  meant.  There  was  in  reality  but 
one  name  on  it.  In  the  present  case,  the  ballots,  as  pre- 
pared and  deposited  by  the  votera,  furnish  no  evidence 
whatever  as  to  which  person  they  designed  to  vote  for. 
They  intended  to  do  just  what  they  have  done — to  have 
the  ballot  read  just  as  it  does  read.  There  is  no  evidence 
of  fraud,  mistake  or  inadvertence.     Covering  the  words, 
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"For  Town  QJerk,"  so  they  cannot  be  read,  has  the  same 
legal  effect  as  deliberately  erasing  them  with  u  pen,  or 
procuring  ballots  to  be  printed  with  the  words  omitted. 
Parsons^  in  his  work  on  ContracU^  (vol,  2,  p,  6,)  uses  the 
following  language:  "The  rule  of  law  is  not  that  the 
court  will  always  construe  a  contract  to  mean  that  which 
the  parties  to  it  meant ;  but  rather  that  the  court  will  give 
to  the  contract  the  construction  which  will  bring  it  as  near 
to  the  actual  meaning  of  the  parties  as  the  words  they  saw 
fit  to  employ,  when  properly  construed,  and  the  rules  of 
law  will  permit  Words  must  not  be  forced  away  from 
their  proper  signification  to  one  entirely  different,  although 
it  might  be  obvious  that  the  words,  used  through  ignor- 
ance or  inadvertence,  expressed  a  very  different  meaning 
from  that  intended.  For  If  the  words  employed  were 
those  intended  to  be  used,  but  their  actual  meaning  was 
totally  different  from  that  which  the  parties  supposed  and 
intended  them  to  bear,  still  their  actual  meaning  would, 
generally,  if  not  always,  be  held  to  be  their  legal  meaning.*' 
A  voter's  design  to  vote  for  a  particular  man  is  of  no  con- 
sequence, unless  he  designates  the  person,  in  some  unmis- 
takeable  manner,  so  that  others  can  tell,  not  what  he  meant 
to  do,  but  what  he  did.  do.  Neither  court  nor  canvassers 
should  guess  'at  a  man's  intention,  and  then  correct  and 
amend  his  ballot,  so  as  to  carry  out  such  supposed 
intention. 

■ 

IIL  Rejecting  the  four  double  ballots  and  the  one  with- 
out a  caption,  and  allowing  all  the  rest  for  Mr.  Gregory, 
and  he  has  four  majority.  This  is  more  than  overcome  by 
the  illegal  votes  proved  to  have  been  given  for  him. 
(The  People  v.  Pease,  27  N.  T.  45.) 

By  the  Court,  Talgott,  J.  This  is  an  action  substituted 
by  the  Code  in  the  place  of  the  writ  of  quo  warranto,  and 
was  instituted  to  try  the  respective  titles  of  the  relator  and 
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tke  defendant  to  the  oflBce  of  supervisor  of  the  county  of 
Orleans,  for  the  town  of  Barre. 

The  defendant  occupies  the  office,  to  which  the  relator 
claims  that  lie,  the  relator,  was  duly  elected,  at  tl)e  annual 
town  meeting  of  the  town  in  April  last.  Issue  was  joined 
between  the  parties,  and  the  action  went  to  trial  at  the 
Orleans  circuit,  where  the  court  ordered  the  complaint  to 
be  dismissed. 

The  facts  upon  which  the  question  arises  are  substan- 
tially as  follows  :  At  the  town  election  referred  to,  there 
were  two  tickets  for  town  officers  put  in  nomination  by 
the  voters  of  the  town  ;  one  denominated  the  Kepublican, 
the  other,  the  People's  ticket.  The  relator  was  the  can- 
didate for  supervisor  on  the  People's  ticket;  the  de- 
fendant \vas  the  candidate  for  the  same  office  on  the 
Eepublican  ticket.  All  the  ballots  that  were  voted  were 
printed.  The  Kepublican  ticket  commenced,  and  was  in 
form,  as  follows : 

"For  Supervisor, 

Ozro  Love. 

For  Town  Clerk, 

John  A.  Raymond. 

For  Justice  of  the  Peace,  (Full  Term,) 

LeRoy  R.  Sanford. 

For  Justice  of  the  Peace,  (Vacancy,) 

Henry  M.  Gibson." 

f 

• 

And  so  on,  proceeding  and  stating  in  the  same  manner, 
and  in  addition'  to  the  portion  quoted  above,  the  title  of. 
various  other  offices,  viz.,  collector,  commissioner  of  high- 
ways, overseer  of  the  poor,  assessor,  constables,  game  con- 
stable, and  inspectors  of  election  for  the  three  districts  of 
the  town.  Under  each  of  the  titles  was  printed  a  single 
name,  except  in  the  cases  of  the  constables  and  the  in- 
spectors of  election,  and  under  each  of  those  the  number 
of  names  requisite  to  fill  the  offices  specified  were  printed. 


544        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Love. 

The  "People's  ticket"  was  in  the  same  forra,  with^a 
designation,  however,  of  different  names  for  the  respective 
offices. 

Upon  the  canvass  of  the  votes,  twenty-six  ballots  were 
found  consisting  of  the  regular  *'  Republican  ticket "  with 
what  is  known  as  a  "  paster."  These  ''  pasters"  are  narrow 
slips  of  paper  with  a  name  printed  thereon,  the  back  of  the 
slip  of  paper  being  covered  with  mucilage  for  the  purpose  of 
conveniently  applying  them  to  a  regular  ballot,  over  a  name 
upon  it,  and  thus  substituting  the  name  on  the  printed 
slip  for  some  name  on  the  regular  'ballot  over  which  it  is 
pasted.  Each  of  the  twenty-six  votes  above  mentioned 
contained  one  of  these  slips  having  the  name  of  Arnold 
Gregory,  alone,  printed  upon  it,  and  pasted  over  the  name 
of  Ozro  Love.  In  other  respects  they  were  the  regular 
ballot  known  as  the  "  Republican  ticket"  The  "pasters'* 
were  pasted  under  the  head  of  the  words  "  For  Super- 
visor" at  the  head  of  the  ticket,  so  as  to  cover  the  name 
of  Ozix)  Love,  and  some  of  them  wholly  covered,  and  others 
partly  covered  the  words  "  For  Town  Clerk,"  which  was 
printed  on  the  ballot  below  the  name  of  Ozro  Love,  and 
above  the  name  of  John  A.  Raymond ;  so  that  in  the 
cases  where  the  whole  of  the  words  "For  Town  Clerk" 
were  covered  by  the  "paster,"  the  vote  with  the  "paster" 
purported  to  be  as  follows : 

"For  Supervisor, 
Ozro  Love. 

John  A.  Raymond." 

By  holding  the  ballot  up  to  the  light  the  words  "For 
Town  Clerk"  could  be  read  through  the  paster,  in  the 
space  between  the  names  of  Ozro  Love  and  John  A.  Ray-, 
mond.  On  one  of  the  ballots  which  contained  these 
"  pasters,"  the  paster  nearly  covered  up  the  words  "  For 
Supervisor." 
The  board  of  town  canvassers  declined  to  allow  either 
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Love  or  Gregorj-  any  of  the  twenty-six  ballots  on  which 
the  name  of  *'  Arnold  Gregory"  was  so  pasted,  and  which 
covered  the  whole  or  any  part  of  the  words  "  For  Town 
Clerk,"  upon  the  ground,  as  is  conceded,  that  they  desig- 
nated the  names  of  two  persons,  namely,  Arnold  Gregory 
and  John  A.  Raymond  for  the  office  of  Supervisor.  This 
decision  wasr  sustained  by  the  court,  on  the  trial,  as  to  all 
ballots  where  the  paster  covered  the  whole  of  the  words 
"  For  Town  Clerk."  If  these  votes  counted  for  the  re- 
lator, he  Was  elected  to  the  office  in  question. 

We  think  the  judge  at  the  circuit  committed  an  error 
in  holding  as  a  matter  of  law,  that  the  ballots  rejected  by 
him  for  the  cause  stated,  could  not  be  allowed  to  the 
relator.  Since  the  decision  of  The  People  v.  Saxton^  (22 
Weiid.  309,)  and  The  People  v.  Cook,  {i  N,Y.  67,)  it  has 
been  considered  settled,  that  on  the  trial  of  a  quo  warranto^ 
where  the  question  as  to  who  was  elected  to  a  particular 
office,  and  what  was  the  intention  of  certain  ballots,  is 
investigated  before  a  jury,  the  court  and  jury  are  not 
confined  within  the  narrow  limits  which  control  the 
boards  of  canvassers,  who  have  no  power  to  take  evidence 
aliunde  the  ballot  itself,  for  the  purpose  of  elucidating 
any  apparent  ambiguity  on  its  face,  or  any  apparent  incon- 
gruity between  it  and  the  surrounding  circumstances. 
It  was  expressly  held,  in  The  People  v.  Saxton^  (eupray) 
that  the  decision  of  the  inspectors  of  election  rejecting  a 
ballot  as  designating  the  names  of  two  persons  for  a  single 
office  is  not  conclusive,  but  upon  quo  warranto  the  ques- 
tion as  to  the  voter's  intention  is  open  to  inquiry  by  the 
jury.  And  in  that  case  it  was  held,  where  a  name  was 
written  upon  a  printed  ballot  in  connection  with  the  title 
of  an  office,  that  the  written  name  was  to  be  counted  for 
the  party  whose  name  was  written,  although  a  printed 
name  for  the  same  office,  on  the  same  ballot,  was  not 
erased.  And  this  was  held  as  a  matter  of  law,  upon  the 
ground  that  where  an  instrument  contains  both  writing 

Vol.  LXIII.  35 
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and  printing,  and  the  two  appear  to  be  inconsistent,  the 
written  words  afford  the  best  evidence  of  the  intention, 
and  accordingly  that  in  that  case  the  writing  of  the  name 
afforded  conclusive  evidence  of  the  intention  of  the  voter 
to  cast  t^e  ballot  for  the  name  that  was  written^  and  that 
the  omission  to  erase  the  printed  name  was  accidental 
The  same  principle,  we  think,  applies  to  this  case.  The 
acts  of  the  voter  are  to  receive  a  reasonable  construction, 
in  view  of  the  surrounding  circumstances. 

The  placing  of  a  paster  containing  one  name,  over 
another  name,  indicates  an  intention  to  substitute  one 
name  for  another.  If  it  be  placed  over  another  name 
which  is  under  the  title  of  an  office,  it  indicates  an  inten- 
tion to  substitute  for  that  office  the  name  upon  the  '^  paster." 
If  it  be  done  in  such  a  manner  as  to  afford  any  ground 
for  doubt,  whether  the  voter  intended  to  designate  two 
persons  for  the  same  office,  we  think  that  doubt  may  be 
safely  left  to  be  solved  by  a  jury,  in  view  of  all  the  facts, 
the  appearance  of  the  ballot  and  the  surrounding  cir- 
cumstances. 

In  this  case,  we  are  of  the  opinion  that  the  facts  should 
have  been  submitted  to  the  jury,  for  them  to  determine 
whether  the  pasted  ballots  in  question  designated  two 
names  for  the  same  office,  or  were  only  intended  to  sub- 
stitute the  name  of  the  relator  for  that  of  the  defendant 
for  the  office  of  supervisor. 

A  new  trial  must  be  ordered,  with  costs  to  abide  the 
event. 

[Fourth  Dbpartmbht,  Qbkbral  Tbrm,  at  Rochester,  September  10, 1S72. 
Johmtm,  Bwrktr  and  Jafoft,  Jostioes.] 
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A  counter-claim,  as  now  used  and  understood,  includes  recoupment  and 
.  setoff. 

In  an  action  for  money  paid,  and  for  manufacturing  ninety-six  fire  exlinguish- 
ers  for  the  defendant,  at  Iiis  request,  amounting  to  |1200,  a  balance  of  $1076  ^ 
being  claimed  as  due,  the  answer,  after  setting  up  a  general  denial,  alleged 
that  in  consideration  of  an  agreement  by  the  defendant  that  he  would  allow 
the  plaintiffs  the  privilege  of  making  and  Tending  100  fire  extinguishers,  of 
wliicli  the  defendant  was  the  patentee,  the  plaintiffs  undertook  and  agreed 
to  manufacture  and  sell  the  same,  within  a  reasonable  time,  and  fK>m  ihe 
proceeds  to  allow  and  pay  the  defendant  one-third  of  the  net  proceeds  of 
such  sales;  and  that  they  wholly  failed  to  keep  their  agreement;  whereby 
the  defendant  sustained  92500  damages.  Held  that  the  answer  contained  all 
the  facts  essential  to  a  well  stated  counter-claim,  and  necessary  to  sustain  it 
as  such. 

Where  facts  were  stated,  in  an  answer,  as  an  avowed  "  second  defence,"  and 
at  the  close  of  the  statement  of  the  defence,  the  answer  contained  these  ftir- 

^  tber  words :  "  Which  sum  the  defendant  will  recoup  against  any  demand  of 
the  plaintiffii  in  this  action;"  it  was  held  that  there  was  no  validity  fn  the 
ol)jection  that  the  defendant  could  not  avail  himself  of  the  fact,  thus  stated, 
except  for  the  purpose  of  extinguishing  the  plaintiffs'  demand.  That  under 
the  provisions  of  the  Code,  the  facts  being  stated  which  would  be  necessary 
to  enable  the  defendant  to  give  evidence  of  his  defence,  it  would  be  the  right, 
as  well  as  the  duty,  of  the  court  to  give  such  Judgment  as  he  should  estab- 
lish, by  proof,  he  was  entitled  to. 

The  right  of  a  plaintiff  to  discontinue  after  an  answer  containing  a  counter- 
claim, and  a  partial  trial,  is  a  qualified  one.  The  court  has  a  right  to  con- 
trol its  own  orders,  and  may  exercise  its  discretion  in  respect  to  the  terms 
upon  which  parties  shall  be  permitted  to  discontinue  actions. 

The  plaintiffs  (who  were  non-residents)  after  voluntarily  coming  into  court  * 
and  submitting  themselves  to  its  jurisdiction,  entered  upon  a  trial;  and 
when  the  defendant  produced  evidence  which  not  only  established  that  they 
had  no  cause  of  action,  or  at  most,  one  upon  which  they  were  entitled  to 
recover  of  the  defendant  a  less  sum  than  he  was  likely  to  recover  of  them, 
they  asked  for  an  interview,  to  negotiate  a  settlement,  and  for  that  purpose 
the  referee  suspended  the  trial.  Failing  in  the  negotiations  for  a  settlement, 
they  left  the  place  where  the  trial  was  being  had,  and  escaped  from  the  State 
before  the  defendant  was  able  to  serve  them  with  a  summons  to  commence 
a  second  action.  Held  that  the  plaintiflb  having,  after  occupying  the  time 
of  the  court,  deliberately  sought  to  avoid  its  Jurisdiction,  they  could  not,  by 
an  ex  parte  order,  entered  without  the  leave  of  the  court,  discontinae  the 
action ;  and  the  same  was  set  aside,  on  motion. 
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MOTION  by  the  defendant  to  set  aside  an  order  entered 
by  the  plaintiffs,  ex  parte^  discontinuing  the  action, 
after  a  partial  trial  before  a  referee,  and  after  a  portion  of 
the  defendant's  evidence  had  been  given,  before  the  referee. 

The  plaintiffs  are  non-residents,  and  the  affidavits  read 
in  support  of  the  motion  establish  that  the  plaintiffs,  after 
discovering  that  they  might  not  recover,  suddenly  left  the 
State,  and  evaded  a  service  upon  them  by  the  defendant 
of  process  for  a  second  suit. 

The  reference  was  had  upon  the  stipulation  of  the  re- 
spective parties,  in  open  court,  and  an  order  in  pursuance 
thereof  duly  entered. 

Wm.  J.  Wallace^  for  the  motion. 

C.  A,  Hammond^  opposed. 

Hardin,  J.  The  complaint  in  ttiis  action  alleges  that 
the  ^*  defendant  is  indebted  to  them  in  the  sum  of  fl076 
for  money  paid  to  and  for  said  defendant,  at  his  request, 
about  October,  1871,  and  for  manufacturing  ninety-six 
fire  extinguishers  for  the  defendant,  at  his  request^  at 
912.50  each,  91200,  which  several  sums  the  defendant 
agreed  to  pay  for  as  aforesaid.*'  And  it  also  contains  a 
prayer  for  91076,  balance  after  crediting  the  defendant 
with  a  payment  of  $179.  The  answer  contains  a  general 
denial,  and  then  sets  up  that  the  defendant,  in  June,  1869, 
entered  into  an  agreement  with  the  plaintiffs  whereby,  in 
consideration  of  an  agreement  of  the  defendant  that  the 
defendant  would  allow  the  plaintiffs  the  privilege  of  mak- 
ing and  vending  100  fire  extinguishers,  of  which  the  de- 
fendant was. the  patentee,  the  plaintiffs  undertook  and 
agreed  to  manufacture  and  sell  the  same  within  a  reason- 
able time,  and  from  the  proceeds  would  allow  and  pay  the 
defendant  one-third  of  the  gross  proceeds  of  such  sales, 
and  that  the  plaintiffs  wholly  failed  to  keep  their  agree*- 
ment ;  whereby  the  defendant  sustained  $2500  damages. 
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The  answer  contains  all  the  facts  essential  to  a  well 
stated  counter-claim. 

The  facts  are  stated  as  an  avowed  '^  second  defence." 
The  answer,  at  the  close  of  the  statement  of  the  defence, 
contains  the  further  words,  to  wit,  "which  sum  the  de- 
fendant will  recoup  against  any  demand  of  the  plaintiffs 
in  this  action."  And  it  is  now  insisted  that  the  defendant 
cannot  avail  himself  of  the  facts  thus  stated,  except  for  the 
purpose  of  extinguishing  the  plaintiffs'  demand. 

But,  under  the  provisions  of  the  Code,  the  facts  being 
stated,  which  would  be  necessary  to  enable  the  defendant 
to  give  evidence  of  his  defence,  it  would  be  the  right  as 
well  as  the  duty  of  the  court  to  give  such  judgment  as  the 
party  should  establish,  by  proof,  he  was  entitled  to.  {Code^ 
§§  149,  150,  274.) 

The  answer  "  contains  a  statement  of  new  matter  con- 
stituting a  counter-claim,  in  ordinary  and  concise  lan- 
guage." It  contains  all  that  is  necessary  to  sustain  it  as  a 
statement  of  a  counter-claim.  {Mattoon  v.  Bakery  24  Bow. 
329.)  A  "  counter-claim"  as  now  used  and  understood, 
includes  recoupment  and  set-off.  {Clinton  v.  Eddyj  1  Lann. 
61.     3  Hill,  171.) 

*The  right  of  a  plaintiff  to  discontinue  after  an  answer 
containing  a  counter-claim,  and  a  partial  trial,  is  a  quali- 
fied one.  The  court  has  a  right  to  control  its  own  or- 
ders, and  may  exercise  its  discretion  in  respect  to  the 
terms  upon  which  parties  shall  be  permitted  to  discontinue 
actions. 

The  Code  has,  to  some  extent,  changed  the  former 
practice. 

This  question  has  been  passed  upon  in  nupnerous  cases, 
since  the  adoption  of  the  Code,  The  most  recent  one 
reported  is  that  of  Toung  v.  Biuh^  (36  How.  Pr.  240.) 
It  was  held,  in  that  case,  at  general  term,  that  the  right 
of  a  plaintiff*  to  discontinue  is  not  absolute,  and  that  the 
right  to  discontinue  may  be  disallowed,  in  the  discretion 
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of  the  conrt  The  opinion  of  Justice  Smith,  in  that  case, 
reviews  the  authorities,  and  states  quite  satisractorily  the 
rule  which  should  prevail,  in  respect  to  discontinuances 
by  the  plaintift*.  It  remains  only  to  apply  that  rule  to 
this  case. 

The  plaintiffs  came  voluntarily  into  this  court,  and  sub- 
mitted themselves  to  its  jurisdiction,  entered  upon  a  trial, 
and  when  the  defendant  produced  evidence  (as  the  motion 
papers  state)  which  not  only  established  that  they  had  no 
cause  of  action,  or  at  most  one  upon  which  they  were  en- 
titled to  recover  of  the  defendant  a  Ie6s  sum  than  he  was 
likely  to  recover  of  them,  they  ask  for  ah  interview,  to 
negotiate  a  settlement,  and  for  that  purpose  the  referee 
suspends  the  trial,  and  failing  in  the  negotiations  for  a 
settlement,  they  leave  the  city  of  Syracuse,  where  the  trial 
is  hewg  had,  and  escape  from  the  State  before  the  defend- 
ant is  able  to  serve  them  with  a  summons  to  commence  a 
second  action^  They  have  come  into  this  court,  and  occu- 
pied its  time,  and  then  they  suddenly  attempt  to  prevent 
the  defendant  from  having  a  formal  determination  of  the 
issues  framed  for  that  purpose.  No  affidavit  was.  read  iu 
explanation  of  their  conduct  in  respect  tq  the  trial.  They 
stand  therefore  charged  by  the  moving  affidavits,  to  which 
no  answer  is  given,  with  having  dAiheratdy  sought  to  avoid 
the  jurUdiotion  of  the  court ;  and  after  that  attempt,  they 
ask  its  order,  in  furtherance  of  their  purpose,  to  absolve 
them  from  its  judgment.  The  case  therefore  stands,  in 
some  sense,  like  the  case  where  a  discontinuance  would 
enable  the  plaintiffs  to  interpose  the  statute  of  limitations, 
to  a  counter-claim,  and  should  be  treated  accordingly. 

It  was  said,  by  way  of  excuse,  that  the  pleadings  of  the 
plaintiffs  required  amendment  to  enable  them  to  present 
their  claim  properly  to  the  court.  But  it  must  be  borne 
in  mind  that  the  court  possesses  ample  power  to  permit 
such  amendment,  and  that  furnishes  no  reason  why  the 
defendant  should  not  have  the  trial  concluded,  which  the 
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plaintiffs,  by  their  action,  have  compelled  him  to  enter  upon 
and  parsue  until  it  is  tvf^-thirds  over. 

The  learned  counsel  for  the  plaintiffs,  by  way  of  excul- 
pating the  conduct  of  the  plaintiff's,  suggested  to  the  court, 
upon  the  argument  of  this  motion,  that  the  contract  out 
of  which  the  litigation  arose  related  to  a  patent  rigkty  and 
therefore  could  not  be  litigated  in  a  State  court  By  a 
quite  recent  decision  of  the  Court  of  Appeals,  in  this 
State,  the  contrary  has  been  held,  and  therefore  that  ex- 
cuse must  be  disregarded.  (Middlebrook  v.  Bloodbent^  4tl 
N.  T.  — .) 

The  conclusion  is  reached  that  the  plaintiffs  have  de- 
meaned themselves  in  such  a  manner,  in  respect  to  this 
action,  that  it  is  but  a  reasonable  exercise  of  the  discretion 
of  the  court  to  require  that  they  should  permit  the  defend- 
ant to  have  the  determination,  by  the  referee,  of  the  issue 
existing  between  them  and  the  defendant,  in  respect  to 
the  matters  referred  to  in  the  pleadings ;  and  therefore 
the  order  entered  erp  parte  must  be  set  aside,  and  either 
party  allowed  to  give  the  usual  notice  of  trial,  and  pro- 
ceed before  the  referee,  ns  though  no  order  of  discontinu- 
ance had  been  entered.     (36  Eow.  244.) 

The  plaintiffs  will  be  at  liberty  to  apply  to  the  referee, 
or  to  the  court,  to  amend  their  pleadings ;  and  in  that  way 
the  merits  of  the  whole  controversy  may  be  fully  con- 
sidered and  determined  in  this  action. 

The  motion  is  granted,  with  ^10  costs. 

[Hbbkimbr  Special  Term,  September  8, 1872.  EardiH^  Justice.  Afflrmed, 
at  a  QsHBRAL  Term  in  the  Fourth  DrpartmbvTi  held  JaDtiary  7,  1878. 
MuUm,  TaUoU  and  B.  Jkarwm  Smith,  Joatices.] 
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Mh  474, 

CS   AA2        Id  an  action  brought  for  the  piirpoee  of  havttg  certain  deeds  of  lands  worth 

-^W,'  $80,000,  declared  to  be  mortgages,  and  that  the  defendant  held  the  title 

^56  as  trustee,  the  referee  found  against  the  plaintiffs,  and  reported  that  the 

deeds  were  absolute  and  Tested  the  fee  in  the  defendant,  free  of  any  trust 

or  condition.    On  a  motion  by  the  defendant  for  an  additional  allowance : 

Htldt  1.  That  tlie  case  came  within  the  provisions  of  section  909  of  the  Code, 
as  it  now  stands  amended. 

2.  That  the  basis  of  estimate  was  the  Talue  of  the  property  directly  mfttUi 
by  tlie  judgment ;  that  being  the  "  subject  matter  involred." 

An  additional  allowance  is  made  by  way  of  an  intdtmMity  to  the  party  succeed- 
ing in  the  litigation. 

The  court  must  fix  the  amount  to  be  allowed.  Subject  to  the  limitation  in  the  stat- 
ute, that  the  maximum  shall  not  exceed  flTe  per  cent  "  on  the  amount  of  the 
fecoTery  or  claim  or  subject  matter  involved,"  the  sura  will  depend  upon  the 
proper  deductions  f^om  the  proofs  submitted  as  to  the  indemnity  needed  for 
wtwH  txpen§ei  in  the  action,  necessaiily  or  reatonablp  incun-ed  beyond  the 
taxable  costs  allowed  by  statute  to  the  prevailing  party. 

Where  the  value  of  the  property  sought  to  be  affected  by  the  judgment  was 
|80,000,  and  the  law  of  trusts  and  trustees  was  involved  in  and  considered 
in  connection  with  the  evidence,  at  the  hearing  and  upon  the  argument  of 
the  cause ;  the  trial  before  the  referee  continued  thirty  days  ;  a  large  number 
of  witnesses  were  examined,  and  numerous  pieces  of  documentaiy  evidence 
ind  private  writings  were  produced  and  examined ;  and  besides  the  time  so 
occupied  before  the  referee,  the  counsel  spent  about  the  same  number  of 
days  in  preparing  the  cause  for  tiial ;  and  the  fees  of  the  referee  were  $876 ; 
iftfiithat  this  was  a  case  both  "  extraordinary"  and  ^'  difficult"  in  its  features, 
within  the  section  of  the  Code  pei-mitting  a  Airther  allowance  to  be  made  to 
the  prevailing  party. 

Thtt  caae  of  1%$  AtUmtk  Dock  Omnptmsf  v.  IM^^  (45  J\r.  T.  499,)  commented  on 
and  distinguished. 

MOTION  for  an  additional  allowance,  after  a  hearing 
before  a  referee  and  a  report  in  favor  of  the  defend- 
ant. The  action  was  to  declare  deeds  of  lands  worth 
$30,000  to  be  mortgages,  and  that  the  defendant  held  the 
title  as  trustee,  &c. 


Oeo,  N,  Kennedy^  for  the  motion. 
Jamtt  Noxoftf  opposed. 
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Eabdin,  J.  This  action  was  brought  to  declare  several 
deeds  held  by  the  defendant  mortgages ;  and  the  referee 
has  found  against  the  plaintiffs,  and  that  the  deeds  were 
absolute  and  vested  the  fee  in  the  defendant,  free  of  any 
trust  or  condition. 

Had  the  plaiutitfs  succeeded,  they  might  have  asked  a 
sale  of  the  premises,  and  a  payment  to  the  defendant  of 
the  amount  which  should  have  been  adjudged  due  the  de- 
fendant,  and  that  the  balance  of  the  proceeds  be  paid  to 
the  plaintiffs  as  owners  of  the  equity  of  redemption.  {Horn 
V.  KeteUas,  46  N.  7.  605.) 

The  learned  counsel  for  the  plaintiffs  insists  that  this 
was  not  an  *'  action  for  the  recovery  of  money,"  as  the 
terms  are  used  in  the  Code ;  and  in  that,  he  is  correct. 

The  language  of  section  309,  as  it  now  stands,  allows 
the  ''court,  in  its  discretion,  to  make  a  further  allowance 
upon  the  amount  of  the  recovery  or  claim  or  subject  matter 
involved.^*  It  has  been  held  that  the  discretion  conferred 
upon  the  court  may  be  reviewed  in  general  term,  but  not 
in  the  Court  of  Appeals,  unless  it  appears  to  have  been 
exercised  upon  an  erroneous  principle.  {The  People  v. 
N.  Y.  Central  R.  R.  Co.^  29  N.  J.  420.  Atlantic  Dock  Go. 
V.  Libby,  45  id.  499.) 

In  the  last  c|ted  case,  the  action  was  to  restrain  the  car* 
rying  on  of  a  certain  kind  of  business,  and  to  recover 
$1000  damages.  The  allowance  in  the  court  below  was 
based  upon  the  value  of  the  property  affected  by  the  business 
sought  to  be  restrained  ;  and  the  chief  judge,  atpage  504, 
states  ''  there  was  nothing  to  show  that  they  (the  premises) 
are  not  as  valuable  for  other  purposes  as  for  the  business 
which  has  been  carried  on,  and  the  title  of  the  defendants 
is  not  affected  or  impaired  by  the  judgment."  The  opinion 
is  urged  upon  this  court  to  show  that  this  case  comes 
within  the  rule  there  laid  down.  But  that  case  is  wholly 
unlike  the  one  now  before  the  court.  The  chief  judge  is 
careful  to  state  that  ^'  the  title  of  the  defendants  is  not  affected 
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or  impaired  bj  the  judgment;"  and  in  that  respect,  the 
opinion  furniBhes  some  light  upon  the  question  involved 
in  this  motion.  Manifestly  the  title  to  the  lands  described 
in  the  complaint  in  this  action  was  affected^  or  sought  to 
be  affected  b}*  the  litigation.  It  was  the  *^  subject  matter** 
of  the  litigation,  and  had  the  plaintiffs  succeeded,  that 
title  would  have  been  moulded  so  as  to  stand  as  a  security 
.  for  any  debt  found  due  the  defendant,  and  the  balance 
would  have  been  adjudged  to  belong  to  the  plaintiffs.^ 
In  short,  the  plaintiffs  would  have  recovered  the  equity 
of  redemption,  and  the  decree  would  have  provided  that 
upon  paying  the  amount  found  to  be  due,  the  plaintiffs 
were  entitled  to  a  conveyance.  Or  the  premises  would 
have  been  ordered  sold,  under  the  direction  of  the  court, 
and  the  surplus,  after  paying  the  mortgage  debt,  paid 
over  to  the  plaintiffs.  The  value  of  the  property  directly 
affected  is  the  basis  of  the  allowance.  {The  People  v.  The 
Albany  and  Vermont  B.  B,  Co.^  16  Abb.  465.  Golanan  v. 
Ohauneey^  7  Bob.  578.) 

The  plaintiff's  counsel  insists  that  this  case  was  not 
*' difficult  and  extraordinary."  There  is  some  conflict  iu 
the  proof,  upon  that  question.  The  defendant  produces 
two  affidavits,  showing  that  the  case  before  the  referee  was 
both  difficult  and  extraordinary;  that  the  same  continued 
thirty  days,  and  that  a  large  number  of  witnesses  were  ex- 
amined, and  numerous  pieces  of  documentary  evidence 
and  private  writings  were  produced  and  examined;  and 
that  besides  the  time  so  occupied  before  the  referee,  the 
counsel  spent  about  the  same  number  of  days  in  *' prepar- 
ing said  cause  for  trial."  This  latter  fact,  as  stated  in  the 
affidavit  of  Mr.  Hiscock,  one  of  the  counsel  for  the  defend- 
ant, is  not  denied.  The  fees  of  the  referee  were  $875. 
His  report  is  not  lengthy,  but  taken,  in  connection  with 
the  facts  stated  in  the  affidavits,  aids,  somewhat,  in  reach* 
ing  the  conclusion,  upon  this  motion,  that  the  case  was 
*^  difficult  and  extraordinary." 


•I 
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The  affidavits  disclose  facts  from  which  it  must  be 
assumed  that  the  hiw  of  trusts  and  trustees  was  involved 
in  and  considered  in  connection  with  the  evidence,  at  the 
hearing  and  upon  the  argument  of  the  cause. 

The  conclusion  cannot  be  resisted  that  it  was  a  case 
both  extraordinary  and  difficult  in  its  features.  (Sackett  v. 
Ball  4  How.  Pr.  71.  Powers  v.  Wolcott,  12  id.  566.  Woods 
v.  The  Illinois  Central  B.  B.  Co.,  20  id.  285.  Fox  v.  Fox, 
24  id.  385.) 

The  views  stated  by  Johnson,  J.,  in  29  Ht.  Y.  426,  are 
applicable  to  this  case,  aiid  must  be  followed.  He  saj's: 
'^The  object  and  intention  manifestly  were  to  enable  the 
prevailing  party  to  obtain  indemnity  for  his  expenses  in 
actions  of  this  kind,  which  would  not  be  covered  by  the 
ordinary  allowance  prescribed  for  all  actions."  ♦  *  ♦ 
*' And  I  am  clearly  of  the  opinion  that  no  such  allowance 
can  be  made  in  any  case  unthout  proof  %how\ug  the  neces- 
sity of  further  indemnity  for  the  expenses  of  the  action  and 
the  amount  of  the  expense  incurred  for  which  indemnity 
is  thus  sought.  Most  certainly  this  should  be  required 
when  the  application  is  made  before  a  judge  who  did  not 
try  the  action." 

The  proofs  in  this  case  are  not  disclosed,  as  they  should 
be,  to  present  the  questions  fully  to  the  court,  but  they 
satisfy  the  court  that  the  ordinary  taxable  costs  furnish  no 
sufficient  ^' indemnity'*  for  the  labor  of  counsel  and  the 
necessary  and  reasonable  expenses  of  the  party  successful  in 
the  action  before  tbe«referee. 

^    The  conclusions  are  therefore  reached,  upon  the  proofs 
submitted : 

1.  That  this  case  comes  within  the  provisions  of  section 
809  of  the  Code  as  it  now  stands  amended. 

2.  That  the  basis  of  estimate  is  the  value  of  the  property 
directly  affected  by  the  judgment;  that  being  the  ^'subject 
matter  involved." 
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3.  That  the  further  allowance  is  made  by  way  of  an  in- 
demnity to  the  party  succeeding  in  the  litigation. 

4.  That  the  court  must  fix  the  amount  to  be  allowed. 
The  maximum,  the  statute  provides,  shall  not  exceed  five 
per  cent  "  on  the  amount  of  recovery  or  claim  or  subject 
matter  involved.**  Subject  to  that  limitation,  the  sum  will 
depend  upon  the  proper  deductions  from  the  proofs  sub- 
mitted as  to  the  indemnity  needed  for  actual  expensen  in 
the  action,  necessarily  or  reasonably  incurred  beyond  the 
taxable  costs  allowed  by  statute  to  the  prevailing  party. 
(89  N.  Y.  428.) 

The  motion  must  be  granted ;  and  the  order  will  fix  the 
amount  allowed ;  to  wit^  $500. 


[Hbkkimeb  Spicial  TbbXi  September  8, 1872.    Sardmf  Justice.] 


•  •• 


In  the  matter  of  the  North  Shore  Staten  Island  Ferry 

Company. 

Upon  the  death  of  a  stockholder  in  a  corporation,  intestate,  and  the  appoint- 
ment of  administrators  of  his  estate,  and  their  acceptance  of  the  trust,  such 
administrators  become,  by  operation  of  law,  vested  with  the  legal  UUe  to 
the  stock,  and  consequently  stockholders  of  the  company,  representing  the 
estate  of  their  intestate. 

As  such,  they  have  all  the  rights  appertaining  to  the  ownership  of  the 
stock,  one  of  which  is,  the  right  of  voting  at  selections  of  directora  of  the 
company.  ♦ 

No  formal  transfer,  on  the  books,  is  necessary  to  give  this  right.         , 

The  fact  that  the  decedent  held  the  stock  subject  to  a  trust  or  duty  in  favor 
of  others  does  not  affect  the  quesUon.  The  right  to  vote  follows  the  legal 
ownership,  and  the  corporation  has  nothing  to  do  with  the  equities  between 
the  owner  and  third  persons. 

Upon  the  death  of  a  trustee  of  personal  property,  the  truat  devolves  upon  his 
representative.  And  as  to  everybody  except  the  cestui  que  tnut^  such  repre- 
sentative is  absolute  owner. 

As  trustee,  however,  he  owes  the  duty  of  active  management,  for  the  protection 
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and  preservation  of  the  trust  estate.  And  where  that  consists  of  stock  in  a 
corporation,  the  duty  of  voting  at  elections  of  directors  thereof  is  too  plain 
for  argument. 

APPEAL  from  an  order  made  at  a  special  term,  setting 
aside  and  declaring  null  and  void  an  election  of  direct- 
ors of  the  North  Shore  Staten  Island  Ferry  Company. 

The  affidavit  of  Mortimer  L.  Fowler,  upon  which  the 
order  to  show  cause  was  granted,  alleged  that  George  W. 
Wilson,  late  of  the  county  of  Richmond,  deceased,  died 
on  -the  15th  of  April,  1872,  at  his  residence  in  said  county, 
intestate.  ,  That  on  the  application  of  his  widow,  Adele 
M.  Wikon,  to  the  county  judge  and  surrogate  of  said 
county  of  Richmond,  herself,  the  said  Adele  M.  Wilson, 
and  the  deponent  were,  on  the  23d  day  of  April,  1872, 
duly  appointed  respectively  the  administratrix  and  admin- 
istrator of  said  George  W.  Wilson,  deceased,  and  there- 
upon entered  upon  their  duties  as  such,  and  still  continue 
to  act  as  such  administratrix  and  administrator;  their 
appointment  aforesaid  never  having  been  revoked.  That 
The  North  Shore  Staten  Island  Ferry  Company,  is  a  cor- 
poration duly  incorporated  under  the  act  of  the  legislature 
of  the  State  of  New  York,  entitled  "an  act  to  authorize 
the  formation  of  corporations  for  ferry  purposes,"  passed 
April  9,  1863,  being  chapter  135  of  the  session  laws  of 
that  year.  That  the  capital  stock  of  said  company  is 
divided  into  12,500  shares,  of  which  the  deponent,  in  his 
own  right,  owns  five  shares.  That  at  the  time  of  the 
death  of  said  George  W.  Wilson,  and  on  and  before  the 
11th  day  of  April,  1872,  and  at  the  date  of  the  election 
hereinafter  mentioned,  5528  of  the  said  shares  stood  in 
the  «ame  of  said  George  W.  Wilson,  deceased,  on  the 
transfer  books  of  the  said  company,  and  still  so  stand  in 
his  name.  That  on  the  2d  day  of  May,  1872,  the  annual 
election  for  fifteen  directors  (that  being  the  number  pre- 
scribed in  the  certificate  of  incorporation  of  said  company) 
of  said  company  for  the  coming  year,  was  held  at  Port 
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Bichmond  landing,  in  said  Richmond  county,  paranant  to 
notice  duly  published.  That  deponent  attended  such 
election,  and  produced  and  exhibited  to  the  inspectors 
thereof  a  certificate  of  said  county  judge  and  surrogate  of 
the  due  appointment  of  the  said  Adele  M.  Wilson  and 
deponent  as  such  administratrix  and  administrator  as 
aforesaid,  endorsed  upon  which  certificate  was  a  power  of 
attorney  to  deponent  to  vote  at  said  election,  executed  by 
said  Adele  M.  Wilson,  as  such  admiuistratriit  as  aforesaid, 
the  execution  whereof  was  duly  acknowledged.  That 
thereupon  the  deponent,  as  such  administrator  and  at- 
torney, tendered  a  vote  upon  the  shares  of  the  said  George 
W.  Wilson,  deceased,  for  certain  persons  named  as  direc- 
tors. That  tliereupon  one  of  the  said  inspectors  referred 
to  one  of  the  transfer  books  of  said  company,  and  refused 
to  receive  said  vote  because  the  name  of  the  deponent,  as 
such  administrator,  did  not  appear  on  the  said  transfer 
book ;  although  the  name  of  said  George  W.  Wilson  did 
appear  as  the  owner  of  the  number  of  shares  above  stated. 
That  the  other  inspectors,  On  being  applied  to,  also  refused 
to  receive  the  said  vote,  for  the  same  reason.  That  some 
time  afterwards,  and  after  other  votes  had  been  received, 
the  deponent  again  applied  to  vote  as  representative  of  the 
estate  of  sai(V  George  W.  Wilson,  deceased ;  that  said  vote 
was  again  refused,  for  the  same  reason  as  above  stated,  to 
wit,  because  the  name  of  the  deponent,  as  such  adminis- 
trator, did  not  appear  upon  the  said  transfer  book.  That 
thereupon,  .certain  persons  then  present,  other  than  the 
said  inspectors,  stated  that  they  challenged  and  objected 
to  said  vote  upon  the  ground  above  mentioned,  to  wit,  the 
reason  why  said  vote  was  refused  by  the  inspectors^ and 
also  upon  the  ground  that  the  said  George  W.  Wilson 
was  not  the  real  owner  of  the  stock  standing  in  his  name 
as  aforesaid.  And  one  of  said  persons  further  stated  that 
be  should  urge  said  objections  upon  any  proceeding  which 
might  be  taken  to  set  aside  such  election.    And  upon  the 
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deponent's  again  tendering  his  vote  as  the  representative 
of  George  W.  Wilson,  in  person,  or  as  his  proxy  duly  au-. 
thorized  by  said  surrogate,  at  the  same  -time  producing 
and  exhibiting  his  letters  of  administration,  and  an  affi- 
davit of  the  deponent  of  the  death  of  said  Wilson,  that  he 
might  make  such  tender,  claim  and  demand  to  vote  in 
such  capacity  in  all  respects  legally  sufficient,  the  said 
person  who  had  stated  that  he  would  urge  objections  as 
aforesaid,  admitted  that  said  tender,  claim  and  demand 
were  sufficient.  That  after  the  closing  of  the  polls  at  said 
election,  the  said  inspectors  returned  the  result  thereof 
and  certified  that  certain  persons  named  in  their  certifi* 
cate  were  elected  directors  of  the  company  for  the  ensu- 
ing year. 

The  deponent  further  alleged,  that  had  not  his  vote,  as 
administrator  as  aforesaid,  been  rejected,  none  of  the  said 
persons,  excepting  William  T.  Garner,  would  have  re- 
ceived votes  sufficient  for  election,  but  that  certain  other 
persons  (named)  would  have  been  elected ;  and  that  no 
person  or  persons  other  than  the  deponent  offered  or 
claimed  the  right  to  vote  upon  the  stock  so  standing  in  the 
name  of  George  W.  Wilson,  and  the  deponent,  at  the 
time  of  said  election  claimed,  and  now  claims,  that  the 
action  of  said  inspectors  in  refusing  to  receive  his  vote  as 
aforesaid  was  erroneous  and  illegal. 

Upon  this  affidavit,  and  the  exhibits  thereto  attached, 
and  the  affidavit  of  W.  H.  Pendleton,  an  order  was  made, 
to  show  cause  why  the  election  of  fourteen  of  the  persons 
named  in  the  certificate,  as  directors,  should  not  be  set 
aside,  and  declared  null  and  void  on  the  ground  of  im- 
properly rejecting  the  vote  of  said  Fowler,  as  adminis- 
trator, &c.,  and  why  the  persons  certified  to  have  been 
elected  should  not  be  permanently  enjoined  and  restrained 
from  action  as  directors  of  said  company,  by  virtue  of  said 
election ;  and  why  a  new  election  for  directors  of  said 
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company  should  not  be  ordered,  and  further  or  other  re- 
.  lief  granted. 

On  the  hearing  of  the  order  to  show  cause,  before  Jus- 
tice Leonard,  it  was  ordered  and  adjudged,  that  the 
inspectors  of  election  erred  in  rejecting  the  vote  of  Morti- 
mer L.  Fowler,  as  administrator,  and  Adele  M.  Wilson, 
as  administratrix,  as  tendered  by  said  Mortimer  L.  Fowler, 
as  administrator,  and  in  not  receiving  the  same  when  so 
tendered.  And  it  was  further  ordered,  that  the  election 
of  fourteen  of  the  persons  named  in  the  certificate^  be,  and 
the  same  was  thereby  set  aside,  and  declared  to  be  null 
and  void,  and  that  a  new  election  be  held  for  fourteen 
directors  of  the  said  company,  in  their  placea 

B.  W.  Huntington^  for  the  appellants. 

I.  The  inspectors  had  no  power  to  accept  the  rejected 
vote,  and  their  acceptance  of  it  would  have  been  a  dis- 
obedience of  the  statute  and  void,  if  not  a  misdemeanor. 
The  language  of  .the  statute  is:  ^*In  all  cases  where  the 
right  of  voting  upon  any  share  or  shares  of  any  incorpo- 
rated company  of  this  State  shall  be  questioned,  it  shall 
be  the  duty  of  the  inspectors  of  the  election,  to  require 
the  transfer  books  of  said  company,  as  evidence  of  stock 
held  in  the  said  company,  and  all  such  shares  as  may  ap-^ 
pear  standing  thereon  in  the  name  of  any  person  or  per- 
sons, shall  be  voted  on  by  such  person  or  persons  directly 
by  themselves  or  by  proxy,  subject  to  the  provisions  of 
the  act  of  incorporation.'*  (1  Edm.  Stat.  561,  §  6.  2  jB.  S. 
600,  §  6,  5th  ed.) 

IL  It  requires  a  statute  to  authorize  an  admmistrator 
to  vote  as  a  stockholder.  In  Massachusetts  a  statute  allows 
it,  in  these  words:  "An  executor,  administrator,  guardian 
or  trustee,  shall  represent  the  shares  or  stock  in  his  hands 
at  all  meetings  of  the  corporation,  and  may  vote  as  a  stock- 
holder." {Oen.  8tat8.  [I860,]  385,  §  11.)  There  is  no  such 
statute  in  this  State.    But  the  necessity  of  a  statute  is 
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recognized  in  our  eyetera  of  legislation.  In  many  of  our 
incorporation  acts,  the  phraseology  is  substantially  the 
same  as  in  the  Massachusetts  statute.  Thus  in  the  follow- 
ing sicts  the  provision  is  in  these  words:  '^ Every  such 
(holding  stock)  executor,  administrator,  guardian  or  trus- 
tee, shall  represent  the  share  of  stock  in  his  hands  at  all 
meetings  of  the  company,  and  may  vote  accordingly  as  a 
stockholder."  {Manvf.  Con.  Act,  2  R.  S.  662,  §  40,  5th  ed. 
Building  and  Loan  Go*i.  Act,  Id,  783,  §  13.  Building  Go's. 
Act.,  Id.  788,  §  17.  Lake  and  Biver  Navigation  Go's,  Act,  Id. 
801,  §  17.)  In  the  Railroad  Cos.  Act,  (2  R,  S.  671,  §  11,  5th 
ed.,)  and  iV.  Y.  City  Stage  Route  Co' 9.  Act,  Id.  813,  §  11,)  the 
estates  of  the  administrators,  &c.,  are  made  liable  as  stock* 
holders,  while  the  representative  right  to  vote  is  not  given. 
But  a  comparison  of  the  act  relative  to  ferry  companies, 
{Id.  811,  §  60,)  and  the  act  relating  to  bridge  companies, 
{Id.  733,  §  5,)  completely  illustrates  the  difterence  in  legis* 
lation ;  the  ferry  companies*  act  being  the  one  under 
which  this  company  was  organized.  The  pertinency  of 
these  statutes  is  settled  by  authority.  In  the  Long  Island 
R.  R.  Co.  Election  Case,  (19  Wend.  43,)  the  court  derived 
^'  the  understanding  of  the  legislature"  from  an  examina- 
tion of  the  charters  of  incorporation  from  the  earliest 
period. 

UI.  '^  The  shares  of  a  deceased  proprietor  belong  to  his 
executors,  and,  in  a  sense,  the  executors  become  the  owners 
of  the  shares ;  but  they  are  not,  within  the  meaning  of  the 
deed,  proprietors  of  the  shares — not  personally  subject  to 
the  liabilities  annexed  thereto,  until  they  have  been 
accepted  as  transferees  and  a  transfer  has  been  made  to 
them.  The  executors  being,  in  a  sense,  warranted  by  the 
deed,  the  owners,  although  not  the  proprietors  of  the 
shares  of  a  deceased  proprietor,  are  subject  to  the  appro- 
bation of  the  directors,  which  is  made  necessary,  entitled 
to  require  a  transfer  of  the  shares  to  themselves  or  a 
vendee,  and  may  assent  to  a  transfer  to  a  legatee."    (/»  r* 
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The  Northern  Coal  Mining  Company^  13  Beav.  139.)  For 
the  distinction  between  stock  owners  and  stockholders, 
and  that  the  transfer  book  is  the  test,  see  Schuyler  e<ue^ 
(34  N.  r.  80 ;)  Jonee  v.  Terre  Haute  B.  B.  Co.,  (17  Sow. 
529.)     The  by-laws  of  this  company  fix  the  same  rale. 

IV.  The  provisions  of  the  ferry  companies'  act  as  to 
personal  liability  are  very  simple;  and  although  they  have 
not  been  construed  in  this  State  with  reference  to  the 
liabilities  of  the  estates  of  deceased  stockholders,  the  ques- 
tion has  been  raised  in  Massachusetts  under  a  similar  pro- 
vision, and  it  has  there  been  held  that  the  stockholder's 
liability  ceases  upon  his  death.  Our  ferry  corporations' 
act  (2  B.  S.  809,  §  70,  5th  ed.)  merely  makes  "stockhold- 
ers" liable  for  debts  due  laborers,  Jtc,  and  to  creditors  to 
the  amount  of  their  stock  for  all  debts  and  contracts  until 
the  whole  amount  of  the  capital  stock  should  be  paid  in 
and  certificate  filed ;  the  same  provision  being  construc- 
tively applicable  to  increase  of  stock.  By  the  Massachu- 
setts act  of  1808,  if  the  corporation,  within  fourteen  days 
after  demand,  does  not  show  property  sufBcient  to  satisfy 
any  execution,  the  same  may  be  levied  upon  the  body 
or  estate  of  any  member  of  the  corporation.  BeU,  that 
the  estate  of  one  who  ^'  had  ceased  by  his  death  to  be  a 
member  of  the  corporation  before  the  suit  was  brought," 
was  not  liable  within  the  intent  of  the  statute.  {Child  v. 
Coffin^  17  Mass.  64)  The  case  of  Bipley  v.  Sampeon^  (10 
Pick.  [27  Ma$$.]  371,)  went  further,  and  held  that  the 
statute  did  not  aifect  the  estate  of  a  deceased  corporator 
at  all,  and  that  the  administrator  could  not  be  allowed  in 
his  account  for  contributory  payments  to  make  up  a  de- 
ficit against  the  corpomtion.  Cases  in  this  State  where 
the  estates  of  deceased  corporators  have  been  held  liable, 
have  been  under  different  and  more  stringent  statutes 
than  the  ferry  companies'  act,  and  the  case  of  Bailey  v. 
ffolli8ter,  (26  N.  Y.  112,)  is  not  contrary  to  the  above,  be- 
cause there  the  charter  allowed  debts  '^  to  be  recovered  of 
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the  stockholder  who  is  such  when  the  debt  is  contracted," 
and  after  the  death  of  the  stockholder  the  stock  was  acta- 
ally  transferred  to  his  estate  upon  the  stock  ledger,  and 
his  administratrix  was  drawing  dividends  under  the  trans- 
fer when  the  debt  was  contracted. 

Y.  It  is  a  grave  question,  and  unsettled,  whether  an  ad- 
ministrator can  or  ought  to  make  the  estate  of  his  intestate 
a  stockholder  in  a  corporation,  without  a  statute  author- 
izing him  to  do  so.  {Ang.  dk  A.  ^  533.  5  Taunt.  581.)  In 
Ripley  v.  Sampnon^  (supra,)  his  duty  whether  or  not  to  pay 
an  assessment  (which  is  a  lien  on  the  share)  is  said  to  be 
indicated  by  the  interests  of  the  estate.  By  the  ferry 
companies'  act,  shares  are  forfeitable  if  calls  are  not  paid, 
and  the  capital  may  be  increased  so  that  calls  are  possible 
in  t)iis  case.  The  administrator  could  not  justly  make  the 
estate  he  represents  liable  on  Garner's  shares,  nor,  unless 
the  interest  of  the  estate  required  it,  upon  its  own  shares. 

VI.  The  company  is,  by  act  of  incorporation,  which  is 
a  contract,  (Dartmouth  College  v.  Woodward^  4  Wheat.  518; 
Hamilton  v.  Kutte,  5  Buah,  458,)  entitled  to  insist  that  a 
stockholder  shall. have  no  more  votes  than  he  owns  shares. 
The  act  is  subsequent  to  the  act  of  1825  relating  to  the 
transfer  books;  and  if  the  court  can  go  behind  the  trans- 
fer books  for  the  purpose  of  getting  at  the  right  of  Fowler 
to  vote,  it  can  go  behind  them  to  ascertain  whether  Wil- 
son himself  was  a  qualified  voter  by  the  act  of  incorpora- 
tion as  a  stockholder,  and  owning  the  stock  standing  in 
his  name.  The  inspectors  are  confined  to  the  transfer 
books  by  the  statute,  but  the  court  goes  behind  them, 
(ex  parte  Holmee^  5  Cowen^  426,)  and  behind  the  ballots  in 
a  State  canvass,  to  ascertain  the  intentions  of  the  voters. 
(The  People  v.  Oookj  8  N.  Y.  80,  81,  et  seq.)  The  statute 
authorizing  these  proceedings  requires  such  order  as  jus- 
tice and  right  demand,  and  this  includes  going  behind  the 
transfer  books. 

VII.  Neither  Wilson  nor  his  administrator  owned  these 
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shares  in  the  sense  of  the  ferry  companies'  act,  or  bridge 
companies'  act,  nor  in  the  general  legislative  sense.  {Stover 
V.  Flacky  41  Barb.  162.)  They  were  not  recognized  as, 
and  were  not,  assets.  (Touch.  496.  2  Williaftu*  Exeeutorsj 
1496.  8  8erg.  ^  B.  402,  3  Brev.  495.  42  Ala.  401.)  One 
who  has  not  a  substantial  interest  in  shares  cannot  vote, 
without  the  concurrence  of  the.  real  owner.  (Philips  v. 
Wiokhamy  1  Paiga,  590.)  Membership  in  a  corporation  is 
personal,  and  does  not  go  to  the  administrator,  within 
1  Wms.  727,  793. 

VIII.  The  right  of  voting  by  proxy  is  not  a  common 
law  right,  iSut  depends  upon  legislative  sanction.  (Angell 
(t  Jmeiy  §§  128,  130,  and  eases  cited.)  The  only  proxy  at 
common  law  was  by  peers  of  the  re^lm.  An  executor 
of  a  peer  would  hardly  be  recognized  in  the  hous^  of 
lords  as  his  proxy.  By  the  ferry  companies*  act,  "  the 
election  shall  be  made  by  such  of  the  stockholders  as  shall 
attend  for  that  purpose,  either  in  person  or  by  proxy."  A 
dead  man  cannot  attend,  and  is  not  a  stockholder. 

IX.  The  incorporating  act  says,  that  transfers  shall  be 
according  to  the  by-laws ;  and  the  by-laws  prescribe  the 
conditions  of  transfer.  Wilson  was  only  a  trustee.  His 
administrator  cannot  be  more  than  a  successor  in  the 
trust.  The  resignation  of  one  trustee  and  election  of  an- 
other do  not  work  a  transfer,  within  any  known  rule  of 
law.  The  transfer  must  be  made  by  an  assignment  on  the 
transfer  books.  (Mohawk  and  Hudson  B.  B.  Co.,  19  Wend. 
146.)  An  administrator  is  the  agent  of  the  law  to  make 
this  transfer  either  to  himself,  as  administrator,  or  as 
trustee,  or  to  some  one  else.  (MiddUhrook  v.  Merchants' 
Bank,  3  Keyes,  135.  Dayton  on  Sur.  304)  But,  until  he 
makes  it,  although  he  has  the  estate,  the  stock  has  no 
voting  capacity  under  the  act  of  incorporation,  which,  as 
shown  above,  is  a  contract ;  nor,  under  the  by-laws,  which 
are  a  part  of  the  act  The  corporation  can  and  does  insist 
upon  this  contract.     It  is  intended  for  the  security  of  the 
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compnny.  (Duke  v.  Cahaha  Nav.  Co.,  10  Ala.  82.)  The 
holder  of  stock,  though  owner  as  against  the  assignor, 
does  not  have  the  legal  title,  as  against  the  corporation, 
until  the  transfer  takes  place.  (Oonneau  v.  Gfuild  Farm 
Oil  Co.^  SDaly,  220.)  And  the  hy-laws  regulating  transfers 
are  a  contract  between  the  company  and  every  share  owner, 
whether  holder  X>r  not,  {Schuyler*%  eane^  iupra,)  the  breach 
of  which  in  that  case  made  the  company  liable  to  Surgit, 
one  of  the  aggrieved  parties. 

X  The  provisions  of  the  voting  act,  and  of  the  ferry 
companies'  act,  requiring  the  name  to  be  on  the  transfer 
book,  and  limiting  the  votes  of  stockholders  to  the^ num- 
ber of  shares  they  own,  are  peremptory  and  reasonable, 
and  can  be  complied  with  by  administrators  and  all  other 
parties.  Courts,  therefore,  have  not  the  legal  power  to 
disregard  them.  (Matter  of  Empire  City  Bank,  18  N.  F. 
215.  If  the  incorporating  acts  are  defective  in  not  pro- 
viding for  cases  of  death  after  closing  the  transfer  books, 
the  legislature  must  supply  the  remedy.  Th^  argument 
^rom  necessity  is  not  tolerated  in  corporation  cases.  (L,  L 
Bailroad,  19  Wend.  37.) 

XI.  There  is  no  case  in  this  State  where  a  corporate 
election  has  been  set  aside  for  rejecting  the  vote  of  a  per- 
son whose  name  was  not  on  the  tj^ansfer  books.  Most  of 
the  cases  are  cited  supra  ;  see  also  Ex  parte  Jacob  Barkwj 
(6  Wend,  509,)  where  the  name  was  on  the  books,  though 
as  trustee ;  Ex  parte  WiUcoeke^  (7  Cowen^  402,)  where  the 
pledger's  name  was  on  the  books.  In  the  L.  L  Bailroad 
oasey  (eupra^)  although  the  challenged  voter  had  done  all 
he  could  to  get  his  name  on  the  books  and  transfer  had 
been  wrongfully  refused,  the  election  was  not  set  aside  on 
that  ground,  but  because  his  vote  on  proxies  of  stock  on 
the  books  was  rejected.  In  this  case  the  administrator 
made  no  attempt  to  effect  the  transfer ;  if  he  had  any 
equities  and  was  refused  transfer  because  the  books  were 
closed,  the  courts  would  have  helped  him  if  possible,  and 


566       CASES  IN  THE  SUPREME  COURT. 

Matter  of  North  Shore  Btaten  Island  Ferry  Company 

relieved  the  transfer  officer  of  responsibility.  But  both 
bis  intestate  and  Garner  were  at  least  criticisable  for  leav* 
ing  the  stock  in  Wilson's  name,  Wilson  being  of  inade- 
quate  estate  to  protect  the  company,  and  both  he  and 
Garner  contemplating  a  misuse  of  the  shares. 

XII.  "  The  right  of  voting  at  elections  for  corporate 
officers,  conferred  by  the  charter,  is  not  to  be  tested  by 
the  mere  ownership  of  stock,  but  the  transfer  of  it  must 
be  patent  upon  the  stock  book.  The  registry  alone  con- 
fers the  right  to  vote."  {Monsseaux  v.  Urquhartj  19  Xa. 
482,)  decided  upon  the  New  York  authorities. 

XIII.  Whatever  personal  interest  Wilson  had  in  this 
stock  was  as  a  partner  with  Fowler.  If  stock  owned  by 
a  partnership  stands  in  the  name  of  one  partner  and  he 
dies,  his  administrator  cannot  vote  upon  it  (Allen  v.  ffillf 
16  Cal  113.) 

XIV.  The  incorporating  act  defines  as  the  body  cor- 
porate, ^'the  persons  signing  such  certificate  and  such 
others  as  may  become  stockholders."  An  administrator 
who  merely  has  shares  in  his  hanfjls  as  assets,  which  is  not 
this  case,  is  not,  within  the  statutes  and  decisions  of  this 
State  and  the  by-laws  of  this  company,  a  stockholder  in  a 
corporation  of  this  kind.  Under  our  judicial  decisions 
and  system  of  legislation,  a  special  definition  of  '^  stock- 
holder" as  used  in  the  moneyed  corporations'  act  has 
been  made  necessary ;  which  shows  that  a  statute  is  re- 
quired to  enlarge  the  legal  meaning  of  the  term. 

XY.  Ill  England,  by  statute  as  far  back  as  George  I,  no 
person  to  whom  shares  have  been  transmitted  by  death  or 
bankruptcy,  can  receive  dividends  or  vote  until  his  title  is 
registered  in  the  booksof  the  proper  company.  {5Exeh.  129 ) 

XVI.  In  the  matter  of  accepting  the  votes  of  only  such 
persons  as  appear  by  name  on  the  transfer  books,  the  act 
of  the  inspectors  is  purely  ministerial.  (Mohawk  B.  B. 
Co.y  supra.  The  People  v.  Cooky  supra.  Matter  of  OecU,  36 
How.  478.)     Their  act  in   this  case  having  been  entirely 
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legal,  tbe  appellants  have  a  legal  title  to  the  office,  and 
cannot  be  ousted  under  the  statute,  unless  ^'justice  and 
Fight"  require  it.  Justice  and  right  are  entirely  on  the 
side  of  the  appellants,  as  against  these  fictitious  stock- 
holders. The  relation  between  directors  and  stockholders 
is  that  of  trustee  and  cestui  que  trust.  {Butte  v.  Wood^  37 
N.  T,  317;)  and  turning  out  veterans  and  surrenddl-ing 
the  management  to  directors  who  merely  bold  five  shares 
apiece,  colorably,  and  by  gift  from  a  speculator,  in  his  inter- 
est, and  in  evasion  of  the  statute  requiring  fifteen  direc- 
tors (for  they  make  the  speculator  a  majority  of  the  board,) 
is  giving  the  lamb  to  the  wolf.  The  Supreme  Court  in 
Ex  parte  Holmes,  (^t^pra^)  reprobated  wielding  stock  for  the 
purpose  of  an  election.  Transfers  of  stock  for  election- 
eering purposes  are  against  public  policy ;  are  pronounced 
against  by  the  legislature  in  several  instances ;  and  are 
held  to  be.  void  as  against  those  instrumental  in  bringing 
them  about.     {Sabin  v.  Bank  of  Woodstock^  21  Vt.  361.) 

Sidney  S.  Sarris,  for  the  respondents. 

I.  The  inspectors  erred  in  refusing  to  receive  the  vote 
of  the  administrators  of  the  estate  of  George  W.  Wilson, 
deceased.  Mr.  Wilson  owned  5528  shares  of  stock,  and, 
if  the  vote  of  the  administrator  had  been  received,  none 
of  the  directors  declared  elected  by  the  inspectors  would 
have  been  so  elected,  except  Mr.  Garner,  who  was  on 
both  tickets,  and  the  respondents  would  have  been  elected. 

II.  The  facts  stated  in  the  moving  papers  of  the  respond- 
ents are  admitted,  and  the  sole  question  is,  whether  an 
administrator  can  vote  on  the  stock  of  the  intestate,  com- 
ing into  his  possession,  upon  the  production  of  his  letters 
of  administration  and  certificate  of  the  surrogate,  that  he 
has  qualified,  and  is  acting  as  administrator  upon  the  estate 
of  the  intestate.  At  common  law  the  administrator  has 
the  right  to  vote,  although  the  stock  does  not  stand  in  his 
name.    Every  person  in  whom  the  legal  title  stood,  at 
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common  law,  had  the  right  to  vote.  {AngeU  ^  Ames  on 
Corp.  p,  70,  2d  ed.)  The  statute  making  the  transfer  books 
evidence  of  the  ownership  of  stock,  was  passed  to  afford 
corporations  a  reasonable  certainty  as  to  who  were  stock- 
holders. In  case  stock  had  been  hypothecated  or  others- 
wise  pledged  and  several  persons  claimed  the  right  to 
vot#,  the  transfer  books  were  generally  to  be  followed  as 
a  guide  in  determining  who  were  the  owners  of  the  atock. 
This,  it  has  been  held,  is  not  an  absolute  rule  without  ex- 
ception. (Ex  parte  Holme*^  5  Oowen^  426,  434.  Ex  parte 
Willcocke^  7  id.  410.)  The  statute  may  be  said  to  regulate 
the  voluntary  transfers  of  stock,  and  was  intended  to  fur- 
nish a  guide  to  inspectors  as  to  voluntary  dispositions  or 
transfers  of  stock  by  persons  who  were  owners  in  their 
own  right,  but  it  is  submitted  that  in  cases  of  involuntary 
transfers,  by  act  of  law,  as  by  the  death  of  a  stockholder, 
where  the  title  to  the  stock  is  cast,  by  law,  upon  the  ad- 
ministrator in  a  representative  capacity,  the  statute  has^no 
application.  Executors  and  administrators  are  not  within 
the  mischief  intended  to  be  remedied  by  the  statute  re- 
quiring registration  of  stock.  They  represent  all  parties 
beneficially  interested  in  the  estate.  {Bayard  j.  Farmert* 
Bank,  02  Penn.  232.)  And  there  is  no  danger  of  fraud 
or  wrong  being  done  to  any  one  by  allowing  them  to  vote. 
They  are  directly  under  the  control  and  supervision  of  the 
courts,  and  the  statute  does  not  apply  to  them.  The  stat- 
ute does  not  require  transfers  in  such  cases.  The  death 
of  a  stockholder  does  not  work  such  a  transferal  requires 
registration  by  the  administrator.  It  is  not  such  a  trans- 
fer as  a  living  stockholder  makes  when  he  sells  the  stock. 
The  administrator  comes  by  operation  of  law  in  place  of 
the  deceased,  as  the  representative  of  his  estate,  and  the 
certificate  of  the  surrogate  and  letters  are  conclusive  evi- 
dence of  his  right  to  vote,  and  the  inspectors  are  required 
to  recognize  them  as  giving  the  requisite  authority.  This 
is  necessarily  so,  as  the  statute  making  the  transfer  books 
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evidence  generally,  of  the  right  to  vote,  (2  B.  S.  600, 
§  6,  5th  ed.y)  is  in  derogation  of  common  right,  and  must 
be  strictly  construed.  Before  the  statute,  whoever  had 
the  legal  title  could  vote,  and  the  statute,  making  the 
transfer  books  evidence,  must  be  strictly  construed,  aod 
restricted  to  cases  within  the  letter  of  the  act,  and  should 
not  be  extended  to  cases  not  within  the  spirit  of  the  act. 
(The  Bridgewafer  and  Utica  Plank  Boad  Co.  v.  Bobbin$,  22 
Barb.  662.)  This  is  especially  so,  when  the  act  is  in  favor 
of  corporations.  It  cannot  be  extended  by  equitable  con- 
struction, even  to  cases  within  the  mischief  of  the  act. 
{Bridgewater  and  Utiea  Plank  Boad  Oo.  v.  Bobbint^  8upra*) 
The  right  to  vote  by  proxy  is  not  a  common  law  right, 
and  the  statute  in  that  regard,  is  enabling,  and  should  be 
liberally  construed. 

IIL  The  statute,  (2  B.  8.  600,  §§  5,  6,)  has  been  in  force 
'  nearly  fifty  years,  and  thousands  of  cases  must  have  arisen, 
calling  for  the  application  of  the  statute  to  administrators 
and  executors,  and  the  practice  has  been  so  uniform  and 
general,  that  no  case  has  arisen  where  the  right  of  the 
administrator  to  vote  has  been  denied  by  any  decision  ;  on 
the  contrary,  it  has  been  taken  for  granted  that  adminis- 
trators and  executors  could  vote.  See  People  v.  Tibbetts] 
(4  Coweuy  369,)  where  the  vote  of  the  administrator  was 
challenged,  but  abandoned,  and  the  learned  counsel  on 
each  side  conceded  the  right  of  the  administrator  to  vote. 
(See  remarks  of  Chancellor  Jones  on  p.  364,  and  Abraham 
Van  Veehten,  on  p,  374.) 

IV.  Presumptively,  all  stock  should  be  represented,  or 
at  least  is  entitled  to  be  voted  upon  at  an  election  of 
officers.  It  is  not  lawful  to  take  away  the  right  of  any 
share  to  be  voted  upon.  Hence,  by-laws  infringing  upon 
this  right  have  been  declared  void.  (People  v.  Kip,  4  Cowen, 
382.)  The  inspectors  having  refused  the  right  of  the  ad- 
ministrator to  vote,  the  death  of  Mr.  Wilson  is  made  to 
work  a  forfeiture  of  the  right  to  vote  on  his  stock. 
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V.  The  statute  gives  the  right  to  vote  by  proxy.  If 
Wilson  were  living,  he  could  have  given  a  proxy;  bat, 
having  died,  the  law  has  constituted  his  admini8t^atora  his 
attorneys  or  proxy.  They  have  received  letters  and  cer- 
tificates^ which  constitute  a  perfect  legal  proxy,  by  act  of 
law,  the  administrators  being  invested,  in  a  representative 
capacity,  with  all  the  authority  the  intestate  had  before 
his  death,  and  are  of  eqaal  force  and  validity  as  a  proxy 
given  by  Mr.  Wilson,  if  living.  If  an  admiuistrator  asks 
to  have  the  stock  registered  in  his  name,  it  is  because  he 
is  the  representative  and  proxy  of  the  intestate,  or  of  his 
estate,  and  not  because  *he  has  any  title  in  his  own  right 
He  comes  in  by  act  and  operation  of  law,  {The  Peopk  v. 
Tibbettty  eupra^  374,)  and  not  as  a  purchaser.  As  to  mean- 
ing of  proxy y  see  BurriWs  Law  Dictionary ^  title  Proxy; 
Bouviers  Law  Dictionary ^  title  Proxy  ;  Webeter'e  Dictionary  ; 
Worcester' 8  Dictionary.  The  statute  (2  B.  S,  807,  §  60, 
5th  ed,)  under  which  the  company  is  incorporated  provides, 
that  *'  the  election  shall  be  made  by  such  of  the  stockhold- 
ers as  shall  attend  in  person  or  by  proxy."  The  adminis- 
trator is  invested  with  all  the  authority  the  intestate  had. 
{Diven  v.  Duncan^  41  Barb.  624.  Bailey  v.  Hollietery  26 
N.  T.  112.  41  Barb.  490.)  He  can  sell  the  stock,  and 
transfer  it  to  the  purchaser;  and  is,  in  his  representative 
capacity,  by  legal  appointment,  ex  neoemtatCy  the  legal 
proxy  and  attorney  to  do  all  acts  the  intestate  could  do,  as 
well  respecting  the  sale  of  the  stock  as  voting  upon  it  It 
would  seem  as  if  the  question  were  very  plain.  The  ad- 
ministrators are,  ex  neceesitatCy  the  legal  proxies  and  attor- 
neys of  Wilson  and  his  estate,  and  the  production  of  the 
letters  and  certificate  of  the  surrogate  are  of  equal  force 
and  validity  as  the  proxy  of  Wilson,  if  living;  and  no 
registering  of  the  stock  is  required,  or  would  increase  in 
any  way  the  authority  of  the  administrators  to  vote.  They 
are  the  lawful  representatives  of  Wilson,  and  the  letters 
and  certificate  are  the  proxies,  or  power  of  attorney  to 
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vote  OD  the  stock.  And  where  there  are  two  adminis- 
trators, both  being  invested  with  equal  authority,  one 
could  vote  on  the  stock,  unless  the  other  objected;  but, 
here,  the  administratrix  invests  Mr.  Fowler  with  the 
authority  to  act  for  her,  and  consents  to  his  voting  on  the 
stock.  This  agrees  with  the  universal  practice  in  such 
cases. 

VI.  Whether  Mr.  Garner  or  any  one  else  has  any  inter- 
est in  the  stock  standing  in  the  name  of  Mr.  Wilson,  is ' 
wholly  immaterial.  {Long  Island  E.  B.  Co.,  19  Wend.  87. 
The  Mohawk  dt  H.  R.B.  Co.,  Id.  135.  Ex  parte  WiUcocks, 
7  Uowen,  402.  Ex  parte  Holmes^  5  id.  426.  The  People  v. 
Tibbets,  4  id.  358.  The  People  v.  Kip,  Id.  382,  note.)  In 
such  a  case,  the  stock  would  devolve  upon  the  adminis* 
trator,  aifd  he  would  still  represent  it.  {Bunn  v.  Vaughan^ 
3  Keyeiy  345.)  The  order  should  be  affirmed,  with  costs* 
{Act  of  1854,  Lawe  of  1854,  952,  §  3.) 

By  the  Court,  Gilbert,  J.  The  statute  under  which  this 
company  was  incorporated,  (3  Edm.  Stat.  p.  872,)  provides 
that  the  stock  of  the  company  shall  be  deemed  personal 
estate,  (§  10,)  and  that  each  stockholder  shall  be  entitled 
to  as  many  votes  as  he  owns  shares  of  stock  in  said  com- 
pany.     (§  4.) 

Upon  the  death  of  Mr.  Wilson,  the  intestate,  and  the 
appointment  of  Mr.  Fowler  and  Mrs.  Wilson  as  adminis*  , 
trators  of  his  goods,  &c.,  and  their  acceptance  of  the  trust, 
the  latter  became,  by  operation  of  law,  vested  with  the 
legal  title  to  the  stock  in  question,  and  consequently  stock- 
holders of  the  company,  representing  the  estate  of  the 
decedent.  As  such  they  had  all  the  rights  appertaining 
to  the  ownership  of  the  stock,  one  of  which  was  the  right 
of  voting  at  elections  of  directors  of  the  company.  {The 
People  V.  Tibbets,  4  Cotven,  364.  Baily  v.  Hollister,  26 
N.  7.  112,     Middlebrook  v.  Merchants*  Banky  3  Kejfee^  135.) 
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No  formal  transfer  on  the  books  was  necessaiy  to  give 
this  right. 

The  fact  that  the  decedent  held  the  stock  subject  to  a 
trust  or  duty  in  favor  of  others  does  not  affect  the  question. 

The  right  to  vote  follows  the  legal  ownership,  and  the 
corporation  has  nothing  to  do  with  the  equities  between 
the  owner  and  third  persons. 

Upon  the  death  of  a  trustee  of  personal  property,  the 
trust  devolves  upon  his  representative.  And  as  to  every- 
bod}'  except  the  centui  que  trust,  the  latter  is  absolute 
owner.  {Bunn  v.  Vaughan,  3  Keyes^  345.  Ex  parte  WUl- 
eoeksj  7  Cowen,  402,)  As  trustee,  however,  he  owes  the  duty 
of  active  management  for  the  protection  and  preservation 
of  the  trust  estate.  Where  that  consists  of  stock  in  a  cor- 
poration the  duty  of  voting  at  elections  of  directors  thereof 
is  too  plain  for  argument. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

[Second  Bipartmbnt,  Gbnbbal  TbbIc,  at  Brooklyn  September  9,  1872. 
/.  F,  Barnard,  Oilbert  and  Tofpen,  Justices.] 


■♦••- 


In  the  matter  of  Bboadwat  Widbnino. 

Where  two  of  the  Jostices  assigned  to  the  general  term  of  the  Supreme  Court 
in  the  first  department  are,  by  reason  of  interest,  Incapable  of  sitting,  on 
an  appeal,  the  general  term  may  be  held  by  one  of  the  JusUoes  of  the  first  i 

department,  aaaigned  to  hold  general  terms,  and  two  justices  from  another 
department  ] 

The  appeal,  in  such  a  case,  need  not  be  sent  to  another  department,  under 
section  10  of  chapter  408  of  the  Laws  of  1870. 

Where  the  statute,  under  which  commissioners  of  estimate  and  assessments  in 
the  matter  of  widening  a  street  are  appointed,  expressly  authorizes  two  of 
the  comoiisBloners  to  act,  and  declares  that  their  acts  shall  be  as  valid  as  the 
acts  of  all,  a  report  signed  by  two  of  them,  only,  is  valid. 

The  provision,  to  that  effect  in  the  act  of  1818,  is  not  abrogated  by  section  7, 
article  1,  of  the  constitution  of  1846,  which  requires  compensation  to  owners 
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of  property  to  be  ascertained  by  a  jury,  or  by  not  less  than  three  oom- 
missioners. 

Notwithstanding  the  constitutional  provision,  the  legislature  can  authorize  a 
decision  by  a  majority  of  the  commissioners. 

A  provision  in  a  statute  authorizing  the  Widening  of  a  street,  which  requires 
that  the  report  of  the  commissioners  shall  be  made  within  six  months,  is  to 
be  deemed  merely  directory,  and  not  a  matter  of  jurisdiction.  If  the  report 
is  not  made  within  the  time,  jurisdiction  is  not  lost  by  the  delay. 

A  clause  in  a  statute  by  which  a  majority  of  the  new  commissioners  of  estimate 
and  assessment,  therein  directed  to  be  appointed  by  the  court,  are  required 
to  be  other  than  the  former  commissioners,  is  not  to  be  construed  as  a 
violation  of  the  constitutional  provision  giving  the  appointing  power  to  the 
court. 

A  statute  authorized  the  court  to  refer  the  matter  of  widening  a  street  to  new 
commissioners,  after  vacating  a  former  order  of  confirmation,  on  a  notice  of 
five  days.  The  court  having,  under  this  a!ct  appointed  commissioners  and 
one  of  them  having  declined  to  act ;  Held  that  the  same  court  had  power  to 
supply  his  plsce  without  notice  of  the  motion  for  an  appointment.  That 
want  of  notice  could  be  only  an  irregularity. 

When  the  value  of  land  taken  for  a  street  improvement  is  awarded  to  the 
landlord,  and  the  value  of  the  buildings  thereon  is  (according  to  the  pro- 
visions of  the  lease)  awarded  to  the  tenant,  this  makes  the  total  value  of 
the  pro|>erty,  and  nothing  more  can  be  required. 

A  minority  report  from  the  commissioners  cannot  properly  come  before  the 
court.  There  can  be  only  one  report,  and  that  is  the  report  of  the  whole,  or 
a  majority,  of  the  commissioners. 

By  an  act,  passed  February  27,  1871,  the  legislature  authorized  the  court  to 
vacate  an  order  of  confirmation,  and  to  refer  the  matter  back  to  commis- 
sioners. The  act  directed  the  commissioners  to  amend  and  correct  said 
report,  or  to  make  a  new  assessment,  in  whole  or  in  part,  as  the  court 
should  direct.  The  act  further  authorized  the  commissioners,  in  making 
such  corrected  or  new  assessment,  to  assess  any  and  all  property  which  they 
might  deem  benefited,  and  repealed  the  former  limitation.  {Lawt  of  1871, 
eh.  67 J  ^  4.)  The  court,  by  an  order  granted  April  8,  1871,  vacated  the 
order  of  confirmation,  and  directed  the  new  commissioners  to  amend  and 
correct  said  report  and  to  make  a  new  assessment  in  whole.  Hdd  that  what- 
ever the  language  of  the  order  was,  the  act  was  plain  j  and  that  the  com- 
missioners could  go  beyond  the  former  area  of  assessment. 

rpHIS  was  an  appeal,  by  Robert  J.  Livingston,  from  an 
X  order  of  Judge  Gilbert,  confirming  the  report  of  the 
commissioners  appointed  to  widen  Broadway  from  34th 
to  59th  streets,  in  the  city  of  New  York,  under  the  act 
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of  the  legislature  of  February  27,  1871.  {Law$  of  1871, 
chap.  57.) 

The  notices  required  by  law,  the  abstract  of  the  report, 
and  the  final  report  were  all  made  and  given  by  two  of 
the  commissioners.  The  third  commissioner  refused  to 
act  with  his  colleagues,  from  an  early  period  of  their 
.  work.  He  presented  a  minority  report,  in  which  he  stated 
that  the  majority  report  was  made  without  meeting,  de- 
liberating or  consulting  with  him. 

The  appellant,  Livingston,  objected  to  the  Confirmation 
of  the  report,  at  the  special  term. 

The  following  opinion  was  delivered  at  the  special  term, 
on  a  motion  to  confinil  the'  report  of  a  majority  of  the 
commissioners. 

Gilbert,  J.  Nothing  appears  in  the  papers  before  me 
warranting  the  inference  that  the  commissioners  have 
been  influenced  in  making  their  determinations  by  any 
unworthy  motive,  or  that,  excepting  some  omissions,  which 
will  be  mentioned  presently,  they  have  committed  any 
error  of  which  the  court  can  take  cognizance.  It  was, 
indeed/ stated  by  the  counsel  for  some  of  the  objectors 
that  one  of  the  commissioners  owned  some  lots  which  were 
within  the  former  district  of  assessment,  but  are  not  within 
the  present  one.  There  is  not,  however,  any  evidence 
of  this  fact,  or  any  circumstance  indicating  that  if  it  exists 
it  had  any  influence  on  the  action  of  either  commissioner. 
The  presumption  of  law  in  favor  of  the  fidelity  of  all  pub- 
lic officers,  therefore,  must  be  applied  in  this  case.  Upon 
such  facts  th^  rule  of  the  law  is  firmly  established,  that 
the  determination  of  matters  of  fact  by  the  commissioners 
is  final  and  conclusive,  and  not  in  anywise  the  subject  of 
judicial  review.  It  is  only  where  the  proceedings  show 
that  they  acted  upon  some  erroneous  principle  or  rule  of 
valuation,  or  violated  some  legal  right,  that  the  court  can 
interfere  with  their  decision.    Neither  of  these  facts  has 
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been  shown.  Disparity  in  valuation,  no  doubt,  appears, 
but  such  disparity  does  not  prove  error.  They  who  allege 
error^iust  give  evidence  showing,  not  merely  that  in* 
equanty  of  valuation  exists,  or  that  their  property  is  of 
equal  value  with  that  allowed  in  particular  cases  to  others, 
but  that,  in  point  of  fact,  it  exceeds  the  valuation  awarded 
to  them.  For  otherwise,  an  error  in  making  an  excessive 
valuation  of  one  man's  property  would  enable  every 
owner  of  property  taken  to  derive  a  benefit  from  such 
error.  The  rule  stated  governs  both  the  assessment  for 
benefits  and  the  award  for  damages.  With  respect  to  the 
assessment  for  benefit,  it  has  been  urged  that  the  commis- 
sioners erred  in  establishing  the  district  of  assessment  It 
is  said  that  much  of  the  property  in  the  district  will  de- 
rive no  benefit  from,  but  will  be  injured  by  the  proposed 
improvement,  and  that  most  of  the  property  most  directly 
and  certainly  benefited  by  the  improvement  has  not  been 
assessed  at  all.  The  answer  to  this  objection  has  already 
been  made,  namely,  that  it  is  a  subject  which  the  law 
commits  solely  to  the  judgment  of  the  commissioners. 
The  court  is  not  authorized  to  assume  that  the  statement 
is  true  in  point  of  fact,  or  to  overrule  their  determination 
honestly  made.  It  is  also  insisted,  that  the  order  under 
which  the  commissioners  acted  did  not  empower  them  to 
make  a  new  district  of  assessment,  but  that  they  were  re- 
stricted within  the  limitations  on  this  subject  contained 
in  the  act  of  May  17,  1869.  I  am  of  a  contrary  opinion. 
The  order  required  them  to  ''make  a  new  adsessment  in 
whole,  both  as  to  awards  for  damage  and  assessment  for 
benefit."  The  order  does  not,  and  could  not  properly, 
colitain  any  restriction  upon  the  discretion  of  the  com- 
missioners in  performing  the  duty  thus  devolved  upon 
them.  For,  by  the  act  of  February  27,  1871,  power  was 
expressly  given  to  the  court  or  justice  to  direct  a  new 
assessment  in  whole  or  in  part,  and  to  the  commissioners, 
^>  to  assess  any  and  all  property  which  they  deemed  bene- 
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filed  by  the  improvement,"  and  the  limitation  contained 
in  the  act  of  1869  was  explicitly  abrogated.  The  order 
having  directed  a  new  assessment  in  whole,  the  commis- 
sioners had  the  right,  and  it  was  their  duty  to  exercise  the 
discretion  conferred  upon  them  by  the  statute,  by  assess- 
ing each  property  as  they  deemed  benefited,  and  by  ap- 
portioning the  burden  according  to  their  estimate  of  the 
benefit  which  each  parcel  would  receive.  This  they  have 
done,  and,  as  already  stated,  no  legal  error  in  their  pro- 
ceedings has  been  shown.  The  addition  of  9300,000  to 
the  assessment  against  the  mayor,  aldermen  and  common- 
alty of  New  York,  even  if  irregular,  forms  no  ground  of 
complaint  by  individual  tax-payers.  (18  N,  Y.  155.) 
Moreover,  they  were  benefited  by  it.  No  objection  has 
been  presented  on  behalf  of  the  corporation.  It  was  also 
objected,  that  these  proceedings  are  illegal  for  several 
reasons.  It  may  be  doubted  whether  some  of  this  class 
of  objections  can  be  properly  presented  for  adjudication  in 
this  mode.  {Embury  v.  Connery  3  Comst.  523.)  But,  coun- 
sel having  argued  them,  I  will  dispose  of  them  as  well 
as  I  can. 

First  It  was  insisted  that  the  fourteenth  amendment 
of  the  constitution  of  the  United  States  had  been  violated, 
for  the  reason  that  the  State  had,  by  that  amendment, 
been  deprived  of  the  power  of  taking  the  property  of  its 
citizens  without  due  process  of  law,  which,  it  was  claimed, 
meant  by  the  ordinary  forms  of  judicial  action, 

I  am  of  x>piuion  that  this  objection  is  not  tenable. 
Surely,  whatever  the  fundamental  law  of  a  State  has  estab- 
lished, as  a  rule  for  the  protection  of  private  rights,  appli- 
cable alike  to  all  its  citizens,  is  due  process  oi  law.  (  fVeH- 
ervelt  v.  Oregg,  12  N.  T.  209.  Bank  of  Columbia  v.  Oaklejfj 
4  Wheat  235.)  The  same  provision  on  this  subject  was 
embodied  in  the  constitution  of  the  United  States,  before 
the  adoption  of  the  fourteenth  amendment,  and  was  also 
contained  in  the  constitutions  of  this  State  of  1822  and 
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1846.  Under  these  provisions  it  has  been  uniformly  held, 
that  the  HQthority  exercised  by  the  legislature  in  this  case 
was  valid.  These  adjudications  on  the  question,  for  the 
reason  that  this  proceeding,  if  inhibited  by  the  fourteenth 
amendment,  was  equally  a  violation  of  similar  prior  pro- 
visions of  the  constitution  of  the  United  States,  and  of 
this  State,  show  that  to  be  an  erroneous  conclusion. 

Second.  It  was  urged  that  the  appointment  of  Mr. 
Wood  as  commissioner,  was  invalid,  because  it  was  made 
without  notice.  He  was  appointed  upon  the  happening 
of  a  vacancy,  occasioned  by  the  resignation  of  a  com- 
missioner previously  appointed.  I  think,  in  such  a  case, 
the  court  may,  of  its  own  motion,  fill  the  vacancy,  and  that 
no  notice  is  necessary.  Neither  the  act  of  1813,  nor  the 
amendatory  act  of  1839,  makes  any  specific  provision  for 
euch  a  notice,  nor  does  it  seem  to  be  necessary  to  protect 
any  right  involved  in  the  proceeding.  The  selection  of 
the  commissioners  rests  exclusively  with  the  court,  and 
no  one  is  entitled  to  produce  evidence,  or  to  do  any  act 
for  the  purpose  of  afiecting  such  selection.  It  is  not  per- 
ceived, therefore,  that  a  notice  would  serve  any  purpose, 
except  to  delay  the  proceedings. 

Third.  It  appears  that  the  report  before  me  is  signed 
by  only  two  of  the  commissioners,  and  that  the  other 
commissioner  dissents  from  it  altogether.  It  is  insisted 
that  the  constitution  of  this  State,  requires  the  concur- 
rence of  all  the  commissioners.  In  a  case*  before  this 
court,  at  general  term,  in  the  first  district,  (In  the  matter 
of  the  exteneian  of  Church  street^  49  Barb.  455,)  this  pre- 
cise question  was  decided,  in  June,  1867.  It  was  there 
held  that  such  concurrence  was  not  necessary.  If  I  en- 
tertained any  doubt  on  this  subject,  I  should  feel  bound 
by  that  adjudication.  But  I  quite  agree  with  the  reason- 
ing upon  which  it  was  made.  It  is  an  undoubted  rule  of 
the  common  law  that  when  a  power  is  to  be  exercised  by 
several  persons,  a  majority,  upon  a  meeting  of  all,  are 
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competent  to  do  the  act.  This  rule  was  declared  in  the 
Revised  Statutes,  (2  R.  8,  555,  §  27,)  and  is  still  in  force. 
Although  the  language  of  the  constitution  is,  that  the 
compensation  *^  shall  be  ascertained  by  not  less  than  three 
commissioners/*  yet  there  is  nothing  to  indicate  a  design 
to  change  the  mode  of  proceeding  governing  such  bodies 
prescribed  by  the  common  law,  and  the  statute.  On  the 
contrary,  we  are  bound  to  presume  that  if  such  intention 
had  existed  it  would  have  been  expressed  in  terms ;  and 
this  presumption  is  fortified  by  the  provision  contained  in 
section  17  of  article  1  of  the  constitution,  whereby  certain 
parts  of  the  common  law  and  the  statutes  in  force  in  this 
State,  not  repugnant  to  the  constitution,  were  continued 
in  force.  There  is  no  repugnancy  between  the  familiar 
and  necessary  rule  referred  to,  and  the  constitution ;  for 
it  is  clear  that  all  the  commissioners  aid  in  performing 
the  duty  assigned  to  them,  whether  their  action  produces 
unanimity  or  not,  and  whatever  they  do  forms  an  element 
of  the  ultimate  decision.  Not  being  repugnant^  the  old 
rule  mentioned,  therefore,  has  been  preserved.  It  abun- 
dantly appears  that  the  dissenting  commissioner  met  with 
his  colleagues  in  the  legal  sense  of  that  term.  !No  for- 
mality beyond  actual  consultation  is  requisite.  He  at- 
tended the  meetings  of  the  commissioners  for  several 
months,  and  put  in  a  dissenting  report  at  the  end  of  the 
proceeding.  This  is  quite  sufficient.  The  point  here 
presented  was  not  decided  in  the  case  of  The  Board  of 
Water  Commisinoners  v.  Lanaing^  (45  N,  F.  19.)  In  fact 
the  precise  question  was  not  involved  in  the  case,  for  the 
reason  that  the  statute  upon  which  that  case  arose,  was 
passed  after  the  adoption  of  the  constitution,  aTid  was  not, 
therefore,  afiected  by  section  17  of  article  1  of  that  instru- 
ment. It  may  be  added  that  the  provision  of  the  consti- 
tution here  invoked  has  no  application  to  the  duty  of  the 
commissioners  in  fixing  a  district  of  assessment,  or  in 
apportioning  the   amount  assessed.     That  is  an  exercise 
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of  the  power  of  taxation,  and  not  of  the  right  of  eminent 
domain,  and  the  statute  (act  of  1813,  §  88,)  authorizing 
two  commissioners  to  perform  the  trasts  and  duties  im- 
posed on  all,  governs  this  branch  of  the  case.  (People  v. 
Mayor  ^c,  4  Comst.  420.     41  N.  T.  139.) 

Fourth.  It  was  also  objected  that  the  report  is  invalid, 
because  it  was  not  made  within  six  months  after  the  mak- 
ing of  the  order  appointing  the  commissioners,  as  required 
by  the  act  of  February  27, 1871.  There  being  no  negative 
words  in  the  statute  prohibiting  the  making  a  report  after 
the  time  limited,  and  no  injury  appearing  to  have  occurred 
to  the  objector  in  consequence  of  tlie  omission  to  do  so, 
this  provision  must  be  deemed  directory  merely,  (Cooler's 
Const  Lim.  75,  et  %eq,^)  and  a  performance  of  a  public  duty, 
after  the  lapse  of  the  period  within  which  the  statute 
directed  it  to  be  done,  is  in  such  a  case  good.     (Idem,) 

The  remarks  already  made  dispose  of  all  the  objections, 
excepting  those  presented  by  Mr.  Sacchi,  Mr.  Thompson, 
Mr.  Murtha  and  Mr.  Bagley.  I  am  of  opinion  that  the 
claim  of  Mr.  Sacchi  is  not  well  founded.  The  commis- 
sioners would  not  have  been  justified  in  awarding  com- 
pensation for  prospective  losses,  and  by  the  terms  of  Mr. 
Sacchi's  lease,  his  landlord  is  entitled  to  the  '^  whole  award 
for  damages  to  the  buildings  and  improvements  on  the 
premises"  leased  to  him.  I  think,  however,  that  the  com- 
missioners erred  in  not  making  an  award  to  Mr.  Thomp- 
son, and  in  not  apportioning  the  rent  to  accrue  upon  the 
lease  of  Mr.  Murtha.  I  am  also  of  opinion  that  there  was 
an  error  in  the  taxation  of  the  bill  of  Mr.  Bagley.  The 
report,  therefore,  must  be  sent  back,  in  order  that  these 
errors  may  be  corrected.  In  all  other  respects  it  is 
confirmed. 

The  appeal  from  this  order  coming  on  to  be  heard  at 
the  general  term  in  the  first  department,  in  November, 
1872,  held  by  Justices  Inqraham,  Brady  and  Leonard, 
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Justices  Inoraham  and  Brady  annoanced  that  they  were 
disqualified,  by  interest,  from  hearing  the  appeal,  and 
would  not  sit  in  the  case.  At  the  request  of  the  presid- 
ing  justice,  Justices  Lbonard  and  Danforth,  of  the  third 
department,  sat  in  this  appeal,  with  Lbonarp  as  presiding 
justice. 

Lewii  E.  Delafieldf  for  the  appellant,  took  the  prelim- 
inary objection  that  under  section  10  of  the  judiciary  act 
of  1870,  {Law9  of  1870,  eh.  408,)  the  court  as  thus  consti- 
tuted, could  not  hear  this  appeal,  but  must  send  it  to 
another  department. 

The  court,  after  retiring  to  consult,  overruled  the  ob- 
jection, and  directed  the  argument  to  proceed. 

Mr.  Delafield^  for  the  appellant^  then  made  and  argued 
the  following  points : 

I.  An  appeal  lies  to  the  general  term.  {Matter  of  the 
Commieeionere  of  Central  Park,  61  Barb.  40,  and  eases  cited.) 

n.  The  majority  report  is  the  work  of  the  two  commis- 
sioners, Wood  and  Jones,  without  meeting,  consulting  or 
deliberating  with  their  colleague,  Mr.  Hennessey.  This 
is  a  fatal  defect,  and  their  report  should  not  have  been 
confirmed.  1.  The  laws  authorizing  this  assessment  are  in 
derogation  of  individual  rights,  and  must  be  strictly  con- 
strued. If  there  has  been  any  failure  to  comply  with  the 
requirements  of  the  law,  the  proceeding  is  invalid.  Ju- 
risdiction is  acquired  step  by  step,  and  ceases  upon  any 
failure  to  comply  with  the  acts.  (Hopkins  v.  Mason,  61 
Barb.  470,  and  cases  cited.)  2.  The  law  requires  all  the 
commissioners  to  meet  and  consult  together,  and  any  de- 
termination must  be  made  at  a  meeting  when  all  are  pres- 
ent. (Board  of  Water  Commissioners  v.  Lansing,  45  N.  Y. 
26.  Doughty  v.  Hope,  3  Denio,  249.  8.  C,  1  N.  Y.  79. 
Parrott  v.  Knickerbocker  lee  Co.,  8  Abb.,  N,  5.,  234,  and  eases 
cited,)  The  general  statute  prescribes  that  a  majority  may 
decide  "  upon  a  meeting  of  all  the  persons  empowered." 
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(2  R.  S.  576,  §  27,  Edm.  ed,)  In  this  case  the  majority 
report,  and  the  notices  show,  that  all  the  work  was  done 
by  two  commissioners.  They  read  as  if  the  subject  had 
been  committed  to  two ;  no  reference  is  anywhere  made 
to  the  third.  It  specially  appears  from  the  minutes,  that 
the  area  determined  on  by  the  two  commissioners  was  the 
result  of  an  accidental  omission  of  a  clerk  to  impose  any 
assessment  upon  the  city.  The  new  urea  was  made,  not 
because  the  first  was  wrong,  or  after  any  deliberation,  but 
solely  to  avoid  recasting  the  assessments.  The  assessment 
of  $1,200,000  upon  the  city  was  increased  to  $1,500,000, 
in  order  to  meet  another  clerical  error.  The  question 
whether  the  city  was  benefited  to  this  extent  was  never 
suggested.  Neither  act  was  the  result  of  deliberation,  and 
both  were  fiagrantly  illegal  and  arbitrary.  It  appears 
from  the  minority  report,  that  the  majority  report  was 
made,  in  all  its  important  points,  without  meeting  or  con- 
sulting with  Mr.  Hennessy.  3.  The  learned  judge  below 
erred  in  supposing  that  it  was  sufficient  consultation,  if  at 
some  time  in  the  course  of  the  proceeding,  all  the  com- 
missioners met  In  The  Water  Commusioners  v.  Lanmng^ 
(45  N,  T,  20,)  they  all  met  and  could  not  agree,  and  after- 
wards two  met,  and  made  a  majority  report,  which  was 
therefore  held  bad.  Mr.  Hennessy  had  no  notice  to  attend 
the  meeting  at  which  the  area  of  assessment  was  adopted. 
Nor  was  it  an  adjourned  meeting  from  one  at  which  he 
was  present.  He  refused,  from  the  start,  to  sign  the 
notices  required  by  law,  and  so  notified  his  colleagues. 
These  facts  are  the  reverse  of  those  in  the  extension 
of  Church  street.  (49  Barb.  458.)  That  case  is  either 
overruled  altogether,  or  confined  strictly  to  its  own  facts, 
by  the  decision  in  The  Water  Oommieeianers  v.  Lannng^ 
{tmpra,)  The  Board  of  Water  Oommissioners  v.  Lansing^ 
decides:  1st.  That  even  though  all  ifiet  and  consulted 
originally,  they  must  all  be  present  when  the  decision  is 
arrived  at  and  the  report  signed.    2d.  That  if  two  out  of 
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three  (which  was  not  decided)  can  act,  the  two  must  show 
affirmatively  that  they  rendered  their  decision  at  a  meetp- 
ing  at  which  the  three  were  present.  4.  Unless  all  three 
commissioners  are  present,  no  determination  can  be  had 
on  any  subject.  All  they  can  do  is  to  adjourn.  If  it  be 
said  that  in  this  way  any  one,  by  absenting  himself,  conld 
defeat  the  ends  of  the  commission,  the  answer  is,  that  the 
commissioners  have  no  power  to  remedy  this  evil  them- 
selves, but  that  upon  a  proper  application,  the  court  would 
remove  the  delinquent  commissioner,  and  appoint  another 
in  his  place.  This  point  has  been  determined  in  accord- 
ance with  the  above  views.  In  Beehmen's  ca%6j  (1  Abh.  Pr., 
N.  S.y  451,)  one  of  three  commissioners  absented  himself 
from  meetings  of  which  he  had  full  knowledge,  and  the 
court  (Justice  Leonard  delivering  the  opinion)  held  that 
the  assessment  was  void  in  consequence.  InTi^^  matter  of 
PalmeVy  (31  How.  Pr.  43,)  this  decision  was  sustained. 

III.  By  the  constitution  of  1846,  the  rule  that  a  major- 
ity of  the  commissioners  in  these  cases  may  decide,  where 
all  consult,  is  abrogated.  ,  The  compensation  to  be  made 
*' shall  be  ascertained  by  a  jury,  or  by  not  less  than  three 
commissioners.'*  {Art.  1,  §  7.)  Where  there  are  only 
three  commissioners  appointed,  they  must  all  agree  in 
every  act,  and  unite  in  its  expression^  It  is  unnecessary 
now  to  inquire  whether,  if  there  were  more  than  three, 
the  compensation  could  be  made  by  a  majority  which  in- 
cluded as  many  as  three.  The  three  commissioners  being 
substituted  for  a  jury,  are  governed  by  the  same  rules,  aud 
must  all  agree.  (  Water  Oommiseioners  v.  Lansing^  45  N,  T, 
20.)  Before  1846,  no  constitution  of  this  State  contained 
any  clause  permitting  commissioners  to  take  and  assess 
property.  This  provision  altered  the  existing  law  ;  it  is 
repugnant  to  it,  and  does  not  come  within  section  17,  arti- 
cle 1,  of  the  constitution  of  1846.  The  constitution  must 
be  strictly  construed.  Jhere  are  no  directory  provisions 
in  constitutions* 
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rV.  The  legislature  have  no  right  to  say  who,  or  what 
class  of  persons,  shall  be  appointed  commissioners.  This 
power  is  confided  by  the  constitution  to  the  court  alone. 
{G anion  v.  Citt/  of  Buffalo y  1  Ket/es,  458.  Opening  of 
Eleventh  avenue^  Davies'  Laws,  1244.)  The  act  of  1871, 
section  4,  requires  the  appointment  of  one  of  the  former 
commissioners.  Whatever  be  the  true  construction  of  this 
section,  Judge  Cardozo  acted  under  its  restraint,  and  did 
not  exercise  the  discretion  intrusted  to  him  alon^.  He  so 
states  in  his  opinion.    The  appointment  is  unconstitutional. 

V.  The  commissioner's  report  is  not  made  within  the 
time  prescribed,  and  is  void.  1.  The  act  reads  "  which 
report  shall  be  made  within  six  months  after  the  order 
referring  the  matter  to  the  commissioners."  (1  Laws  of 
1871,  93,  §  4.)  They  did  not  report  until  ten  months  after 
this  order.  The  wording  of  the  act  is  imperative ;  the  in- 
tention was  the  same.  When  the  legislature  of  1871  met 
they  found  the  following  state  of  facts :  Proceedings  to 
widen  Broadway  had  been  pending  since  May  17,  1869. 
It  was  a  matter  of  public  necessity,  and  delay  was  injuri- 
ous to  all  interests.  The  act  of  1869,  section  2,  (2  Laws 
of  1869,  p.  2238,)  recognized  this  by  directing  the  report 
to  be  made  within  eight  months.  A  report  was  made 
under  that  act,  and  confirmed  by  this  court,  under  which 
it  was  insisted  that  the  city  had  acquired  title  to  the  land, 
and  the  property  owners  to  the  awards.  The  greatest  con- 
fusion of  rights  prevailed.  Suits  were  pending  in  the 
State,  and  United  States  courts.  The  effect  upon  the 
whole  upper  part  of  the  city  was  disastrous.  All  improve- 
ments and  sales  along  Broadway  stopped.  Meanwhile 
the  value  of  property  to  be  taken  was  increasing  im- 
mensely. If  Broadway  was  to  be  widened,  it  must  be 
done  at  once,  or  the  act  would  make  it  impracticable. 
The  increase  of  the  cost  between  1869  and  1871  was 
already  so  great  that  the  limitation  of  the  area  of  assess- 
ment prescribed  in  1869  was  left  to  the  discretion  of  the 
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justice  to  remove  in  1871.  The  legislature  r^cogiiixed 
those  facts,  and  fixed  the  time  in  which  the  report  shoald 
be  made.  Their  intention  further  appears  by  the  nega- 
tive words  in  the  act  of  1871.  The  appeal  must  be  taken 
within  four  months,  and  preference  was  grven  to  it  over 
all  other  business  of  the  court.  (§  1.)  Short  notice  of 
appeal  was  authorized.  (§  3.)  The  motion  to  vacate  was 
to  be  on  the  short  notice  of  five  days.  (§  6.)  The  act 
took  effect  immediately.  (§  7.)  To  hasten  matters,  one 
of  the  former  commissioners  was  retained.  (§  4.)  The 
whole  object  of  the  act  was  to  secure  immediate  action, 
and  this  was  insured  by  requiring  a  report  in  six  months. 
The  limitation  is  mandatory,  not  directory.  2.  The  act 
of  1869  directed  the  commissioners  to  report  in  eight 
mouths.  (§  2.)  The  act  of  1871,  in  six  months.  When- 
ever a  statute  directs  an  act  to  be  done  in  a  less  time  than 
was  directed  bj^  a  former  statute,  it  is  mandatory.  For  it 
appoints  a  new  time  instead  of  that  formerly  fixed.  Thii» 
must  (if  any  language  can)  be  considered  imperative. 
(iS'miVA  on  Stat,  and  Com,  Law,  §  667.)  3  Those  statutory 
requisitions,  which  have  been  construed  directory  4)nly. 
will  be  found  not  to  affect  the  good  of  the  people,  and  n(»t 
to  involve  rights  of  property,  but  to  relate  to  formal,  me- 
chanical or  ministerial  matters,  where  a  compliance  is  a 
matter  of  convenience  rather  than  substance.  {The  Peftple 
V.  Schermerhormy  19  Barb.  558.)  4.  In  cases  affecting 
assessments  on  property,  the  time  fixed  by  law  is  manda- 
tory. {Thames  Manuf,  Co.  v.  Lathrop^  7, Conn.  550.  Marsh 
V.  Ohestnuty  14  III.  224.)  5.  A  justice  must  render  judg- 
ment within  the  four  days  prescribed  by  the  statute. 
After  that  his  jurisdiction  ceases.  {Young  v.  BumnulL, 
5  BiU,  60.  Watson  v.  DaviSy  19  WencL  371.)  In  the  latter 
case,  Bronson,  J.,  holds  a  similar  act  imperative  where 
there  are  no  negative  woi*ds.  In  the  Matter  of  Douglass, 
the  special  and  general  terms  of  this  court  held,  that  ao 
act  requiring  notices  for  local  improvements  to  be  pub- 
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tiehed  in  all  the  corporation  papers  was  directory.  (58 
Barb.  174;)  the  Court  of  Appeals  held  it  mandatory. 
(46  N,  T.  42.)  In  assignments  for  the  benefit  of  credi- 
tors, it  is  necessary  that  the  assignee  make  the  acknowl- 
edgment required  by  the  statute  before  the  title  will 
become  vested  in  the  assignees.  When  a  statute,  though 
only  affirmative  in  form,  implies  a  negative,  it  is  to  be 
deemed  imperative.  {Hardmann  v.  Bowen^  39  N,  T.  196, 
198.)  6.  The  intention  of  the  legislature  should  control, 
absolutely,  the  action  of  the  judiciary ;  where  that  inten- 
tion is  clear,  the  courts  have  no  other  duty  to  perform 
than  to  execute  the  legislative  will.  The  intention  is  to 
be  discovered  in  the  statute  itself,  in  other  laws  on  the 
same  subject,  usage  and  contemporaneous  history.  It  is 
not  till  these  means  fail,  and  the  legislative  intent  is  hope- 
less, that  courts  should  assume  any  power  of  construing 
a  statute  either  strictly  or  liberally.  When  the  meaning 
is  clear,  they  have  no  power  to  make  modifications  or 
exceptions.  (Sedgwick  on  Stat  and  Com.  Law,  379.) 
7.  There  is  no  authority  to  extend  the  time  to  report.  A 
statute  establishing  a  time  in  which  an  act  shall  be  done 
*'  is  unbending,  requiring  implicit  obedience  as  well  from 
the  court  as  from  its  suitors.  The  court  possesses  no  dis- 
pensing power."  (Wait  v.  Van  Alien,  22  N.  T.  321. 
Humphrey  v.  Chamberlain,  11  id.  274.) 

YL  All  the  laws  under  which  the  city  has  sought  to 
acquire  title  to  that  part  of  Broadway  embraced  within 
the  limitB  of  the  designed  improvement,  are  contrary  to 
the  constitution  of  the  United  States,  and  all  the  proceed- 
ings are  void.  1.  The  fourteenth  amendment  is :  "  Nor 
shall  any  State  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law." 
(Article  14,  §  1,  amendments  to  the  constitution  of  the 
United  States,  passed  June  16^  1866.)  The  original  arti- 
cle read :  "  No  person    *    *    *    shall  be  deprived  of  life, 
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liberty  or  property  without  doe  process  of  law ;  nor  shall 
private  property  be  taken  for  public  use  without  jnst  com- 
pensation.'* (Article  5,  amendments.)  It  was  held,  that 
article  5th  was  only  a  limitation  of  the  power  of  the  United 
States,  and  was  not  applicable  to  States.  (Baren  v. 
Mayor^  d;<?.,  7  Peter%^  243.  Wither$  v.  Buckley^  20  How. 
84.)  Hence,  no  question  under  the  constitution  of  the 
United  States  could  heretofore  be  made  against  our  laws 
for  acquiring  land  by  eminent  domain.  The  effect  of  arti- 
cle 14  is  to  limit  the  power  of  the  States  in  the  same  man- 
ner that  the  power  of  the  TJnited  States  was  already 
limited,  and  to  confirm  the  States  in  their  exercise  of  the 
right  of  eminent  domain  to  "  due  process  of  law."  2.  All 
the  cases  and  elementary  writers  assume,  that  compensa- 
tion must  be  made  for  private  property  taken  for  public 
use,  under  the  provision  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law.  (Taylor  ▼. 
Porter  J  4  HUl^  146.  See  casee  collected^  1  Abb.  N,  Y,  Digeetf 
149,  (2).)  The  direct  prohibition  is  only  cumulative,  and 
would  have  been  included  by  implication  in  the  first  part 
of  the  5th  amendment  {See  casee  above.)  3.  This  brings 
us  to  the  question,  what  is  due  process  of  law  ?  The  con- 
stitution furnishes  the  answer.  ^'  In  suits  at  common  law, 
where  the  value  in  controversy  exceeds  $20,  the  right  of 
trial  by  jury  shall  be  preserved."  (Article  7  of  amend- 
ments.) The  common  law  alluded  to,  is  the  common  law 
of  England.  {United  StaUe  v.  Wonson,  1  OalL  20.)  The 
term  '^  suits  at  common  law,"  includes  all  legal  proceed- 
ings, whatever  may  be  the  peculiar  form  they  assume  or 
object  they  have  in  view,  which  are  not  of  equity  or  ad- 
miralty jurisdiction.  {Parsons  v.  Bedford^  3  Peters,  434, 
446.  La  Vengeance,  3  DalL  297.  Webster  v.  Beed,  11 
How.  437.)  The  term  "  due  process  of  law,"  requires  a 
trial  by  jury.  {Dew  v.  Hoboken,  18  How.  272.  Matter  of 
Adrian  Jones,  30  Hotv.  Pr.  446.  Taylor  v.  Porter,  4  Hill, 
140.     Van  Home  v.  Dorrance,  2  DaU.  304,  312,  315.     The 
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People  V.  Haws,  37  Barb.  440.  Westervelt  v.  Oregg^  12 
N,  Y.  212.  Bank  of  Columbia  v.  Okely,  4  Wheat.  235, 
243,  244.)  In  this  last  case,  an  act  of  the  legislature  of 
Maryland  incorporating  the  bank,  gave  it  a  summary  pro- 
cess of  attachment  against  its  debtors,  who,  by  express 
consent  in  writing,  subjected  themselves  to  the  conditions 
of  the  act;  and  such  act  was  held  not  repugnant  to  the 
constitution  of  the  United  States.  The  court  intimates 
that  trial  by  jury  cannot  be  dispensed  with  under  the  7th 
amendment  to  the  constitution  of  the  United  States,  and 
under  the  words  "due  process  of  law,"  in  the  5th  amend- 
ment, except  where  waived  by  the  suitor;  and  further, 
that  in  certain  cases  the  policy  of  the  law  would  forbid 
such  waiver.  This  case  is  no  authority  for  the  position  of 
Judge  Gilbert  That  learned  judge  misconceived  the  gist 
of  the  argument  in  supposing  that  the  constitution,  before 
the  fourteenth  amendment,  contained  any  clause  obliga- 
tory on  the  States.  In  Taylor  v.  Porter^  {supra,)  it  was 
held  that  the  iact  of  1772,  for  laying  out  private  roads,  was 
unconstitutional,  because  the  damages  were  not  assessed 
by  a  jury.  The  whole  question  was  fully  considered. 
The  words  "  law  of  the  land,**  as  used  originally  in  Magna 
Charta,  in  reference  to  this  subject,  are  understood  to 
mean  due  process  of  law,  that  is,  by  indictment  or  present- 
ment of  good  and  lawful  men ;  and  this,  says  Lord  Coke, 
"is  the  true  sense  and  exposition  of  these  words."  (3  Story 
on  Const.  §  789.  1  Rentes  Com,  613.)  4.  There  is  but  one 
case  sanctioning  the  assessment  of  damages  by  commis- 
sioners instead  of  a  jury.  {Beekman  v.  Saratoga  and  Sch, 
R.  B.,  3  Paige,  72.)  And  in  this  case,  the  chancellor  was 
careful  to  say:  "The  constitution  of  the  United  States 
does  not  come  in  question  in  this  cause.**  Judge  Nelson, 
who  dissented  from  the  opinion  in  Taylor  v.  Porter,  {supra,) 
made  the  same  distinction.  (4  Sill,  149.)  The  dicta  in 
the  cases  in  this  State,  holding  or  implying  that  the  words 
due  process  of  law  do  not  necessarily  import  a  jury  trial, 
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were  all  decided  under  the  peculiar  phraseology  oi  the 
coustitutioD,  that  ^Hrial  by  jury  in  all  cases  in  which  it 
has  heretofore  been  used  shall  remain  inviolate  forever.*' 
Those  authorities  do  ,not  apply  to  the  constitution  of  the 
United  States.  5.  Article  14,  section  1,  of  the  amend- 
ments,  operates  as  a  repeal  of  the  New  York  laws  per- 
mitting commissioners  to  take  lands.  The  rule  is,  when 
a  constitution  passes  taking  away  the  power  from  the 
legislature  to  pass  laws  on  a  particular  subject^  this  is 
equivalent  to  a  repeal  of  existing  laws  on  that  subject. 
{Sedgwick  on  (Jon9t  Law^  597.  Ogden  v.  Saujiders^  12 
Wheat  278,  per  Johneon^  J.)  Article  6  of  the  constitution 
declares  that  it  shall  be  the  supreme  law  of  the  land. 
Amendments  to  the  constitution  are  always  retroactive, 
in  their  effect  upon  other  laws.  (Bingham  v.  Cabot,  3  DalL 
382.  Cohem  v.  Virginia,  6  Wheat  405,  et  eeq.  Pierce  v. 
Delamater^  1  Comst.  17.) 

VII.  The  majority  report  is  fatally  defective  in  this  that 
the  commissioners  have  adopted  a  new  area  of  assessment, 
and  not  confined  themselves  to  redistributing  the  eum  to 
be  assessed  over  the  area  of  the  former  commissioners. 

All  assessments  for  benefit  outside  of  the  area  of  the 

« 

former  commissioners  are  void.  The  two  areas,  viz.,  of 
1869  and  1871,  are  shown  on  the  map.  To  assess  property 
from  Waverly  place  to  Twenty-third  street,  and  on  Lexing- 
ton, Fourth,  Fifth  and  Madison  avenues,  for  the  improve- 
ment of  Broadway,  between  Thirty-fourth  and  Fifty-ninth 
streets,  is  legalized  spoliation.  This  property  is  absolutely 
injured  by  the  widening.  The  area  of  1869  omitted  all 
this  property.  That  part  of  the  city  which  is  above  Sixty- 
sixth  street,  is  most  benefited,  and  is  not  assessed  one 
dollar.  The  act  of  1871  authorized  the  court,  in  its  dis- 
cretion, to  do  one  of  three  things.  Ist.  To  send  the  old 
report  back  to  commissioners  to  amend  any  specific  awards 
or  assessments.  2d.  To  appoint  new  commissioners,  with 
power  to  make  a  new  area  and  new  awards  and  assess- 
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mentSy  i.  e.,  do  the  whole  thing  anew.  3d.  To  appoint 
new  commissioners  to  make  a  new  assessment,  and  leave 
the  area  as  it  was.  Judge  Cardozo  so  held.  The  first 
two  Judge  Cardozo  refused  to  do  ;  the  latter  he  did.  His 
order  directed  ^^  that  the  said  commissioners  of  estimate 
and  assessment,  hereby  appointed,  shall  forthwith  proceed 
to  amend  and  correct  the  report  made  to  this  court  on 
December  28,  1870,  and  to  make  a  new  assessment,  in 
whole,  both  as  to  awards  for  damage  and  assessments  for 
benefit,  &;c."  The  order  is  explicit;  the  commissioners 
are  ^'  to  amend  and  correct"  an  old  report,  not  to  make  a 
new  one.  They  were  to  correct  it  in  certain  specified 
partitulars  '^as  to  awards  for  damage,  and  assessments 
for  benefit.''  The  question  of  area,  was  purposely  kept 
from  the  new  commissioners,  for  the  following  reasons: 
1st.  The  act  of  1869  prescribed  a  definite  area.  (§  2.) 
2d.  The  act  of  1871  permitted  a  different  area,  but  left  the 
whole  matter  to  be  done '^  as  the  court  or  justice  shall 
direct."  (§  4.)  3d.  The  order  was  made  to  correct  the 
wrongs  complained  of,  and  otherwise  left  the  work  of  the 
first  commissioners  untouched.  The  first  area  was  uni- 
versally acquiesced  in  ;  it  was  just  The  reasons  why  the 
order  was  set  aside,  are  the  frauds  that  existed  in  the 
awards.  The  order  is  carefully  drawn,  and  distinguishes 
between  the  different  duties  of  commissioners,  which  may 
well  be  done  by  different  persons.  1st.  Determining  the 
area.  2d.  Distributing  the  assessments.  A  familiar  in- 
stance is  the  opening  of  roads  and  railroads.  The  filing 
of  a  map,  or  a  jury  viewing  the  ground,  determines  the 
area,  while  the  damages  are  assessed  by  a  different  pro- 
cess. The  order  directs  a  new  ^^  assessment."  An  assess- 
ment is  defined  as'* the  act  of  fixing  the  amount  of 
damages."  Read  in  this  way,  the  order  is  reasonable. 
As  the  commissioners  interpret  it,  it  is  meaningless.  If 
they  had  power  to  make  new  awards,  new  assessnaenta 
and  a  new  area,  they  could  do  all  that  an  original  com* 
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miBBioD  coald  do,  and  all  allasion  to  '^  ameuding  and 
correctiug"  the  report,  and  the  limitation  of  the  new 
assessments  to  ^^  awards  for  damage  and  assessment  for 
benefit"  is  meaningless.  If  this  was^  intended,  why  was 
not  the  usual  order  to  establish  an  area,  to  estimate,  assess 
and  report,  &c.,  entered  ? 

VIIL  The  appointment  of  commissioner  Wood  was 
invalid,  because  made  without  notice.  {Valentines  Lawiy 
p.  1223,  §  2.) 

IX  The  minority  report  and  the  minutes  form  part  of 
the  record.  By  the  act  of  1813  commissioners  were  not 
obliged  to  file  any  of  the  papers  they  used,  but  only  their 
report.  ( Valentine's  Laws,  p,  1201,  §  182.)  This  enabled 
commissioners  to  conceal  frauds  and  irregularities,  and 
to  meet  this  evil,  in  1839,  an  act  was  passed  requiring  the 
commissioners  to  file  an  abstract  of  their  report,  their 
map  and  ^'  also  all  the  affidavits,  estimates  and  other  doc- 
uments  which  were  used  in  making  their  report"  (Fai- 
entine'i  Laws,  p.  1224,  §  4.)  Any  person  might  object  to 
the  abstract  so  filed,  and  present  statements  and  aflSidavits 
against  it,  and  it  is  made  the  duty  of  the  commissioners 
to  transmit  to  the  court  all  such  statements  and  affidavits. 
{Idem.  §  5.)  The  words,  "  other  documents,"  in  the  act 
of  1839,  include  the  '^minutes  of  the  commissioners' 
meetings"  and  the  minority  report.  The  act  of  1862 
specifies  some  of  these  ^^  other  documents,"  as  being 
^'  maps,  profiles,  boundary  lines,  diagrams,  abstracts,  sur- 
veys and  minutes  of  the  proceedings."  {Valentine's  LawSj 
p,  1232,  §  5.)  It  is  absurd  to  say  that  a  commissioner  ap- 
pointed by  the  court  to  do  a  particular  act  cannot  report 
what  has  been  done,  to  the  court  appointing  him.  He  is 
bound  to  do  so ;  it  is  his  duty.  Mr.  Hennessy  did  so 
report  to  the  special  term.  Mr.  0*Gormau  himself  pre- 
sented this  report  with  the  majority  report  The  court 
received  the  minority  report,  and  argument  was  had,  and 
a  judgtnent  and  opinion  given  based  upon  it    It  is  too 
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Jate  to  object  that  it  forms  no  part  of  the  record.  A 
minority  report  was  received  in  The  Water  Commissionere 
V.  Lansing,  (45  N,  Y,  20.) 

X.  Where  by  one  proceeding  lands  are  taken  and  assess- 
ments are  laid,  the  whole  is  to  be  deemed  an  exercise  of 
the  right  of  eminent  domain.  The  assessments  go  to  pay 
for  the  land.  The  cases  cited  on  the  right  of  taxation 
are  inapplicable.  The  objection  is  to  the  widening  in  toto. 
Any  one  who  is  assessed  for  benefit  may  object  to  the 
report,  for  it  throws  a  burden  on  him.  (Matter  of  Thirty- 
ninth  atrfet,  1  HiU,  191.     Coles  v.  Trustees  ^c,  10  Wend.  659.) 

XI.  The  assessments  on  the  appellant's  lands  should  be 
vacated.  If  this  cannot  be  done,  the  whole  proceeding 
should  be  vacated. 

Richard  O'Oorman  and  A.  J,  Vanderpoely  for  the  re- 
spondents. 

By  the  Court,  Learned,  J.  The  general  term,  before 
which  this  matter  came,  was  composed  of  one  of  the  jus- 
tices assigned  to  the  general  term  in  the  first  department 
and  two  justices  from  another  district.  The  two  other 
justices  assigned  to  the  general  term  in  the  first  depart- 
ment were,  by  reason  of  interest,  incapable  of  sitting  on 
the  appeal.  The  appellant  objected  that  under  section  10, 
chapter  408,  laws  of  1870,  the  appeal  must  be  sent  to  some 
other  department. 

First,  In  construing  such  a  statute,  its  general  meaning 
is  to  be  considered.  The  object  of  the  legislature  was  to 
provide  a  court  competent  to  hear  appeals  in  every  case. 
Section  4  of  the  same  act  provides  for  the  calling  in  of 
other  justices.  And,  as  all  the  justices  of  the  Supreme 
Court  have  co-ordinate  authority  throughout  the  State, 
the  statute  referred  to  is  only  an  assignment  of  some  to  a 
special  duty.  Ifone  of  the  justices  actually  holding  this 
general  term  were  incapable  of  sitting  on  this  appeal.     It 


1 


592        OASES  IN  THE  SUPREME  COURT. 

Matter  of  Broadway  Widening. 

Beems  to  be  an  unreasonable  construction  to  say  that  be- 
cause two  justices  who  are  not  holding  court  are  incapaci- 
tated from  acting,  therefore  the  three  who  are  holding 
court,  and  who  are  not  interested  in  the  matter,  shall  not 
act  It  can  hardly  make  much  difference  whether  the  ap- 
peal goes  to  another  department,  or  another  department 
comes  to  the  appeal. 

Second.  The  next  objection  is  that  the  report  was 
signed  by  only  two  of  the  commissioners.  The  case  of 
Water  Oommwioneri  v.  Lansing  (45  N,  Y.  19,)  holds  that  in 
the  case  then  under  consideration,  all  of  three  commis- 
sioners  must  have  been  present  when  they  rendered  their 
decision.  The  case  arose  on  the  language  of  chapter  177, 
laws  of  1856,  as  amended  by  chapter  744,  laws  of  1868. 
Those  laws  do  not  contain  the  peculiar  provision,  found 
in  the  act  of  1813,  under  which  the  commissioners  were 
appointed  in  this  case.  That  act  expressly  authorizes  two 
of  the  commissioners  to  act,  and  declares  that  their  acts 
shall  be  as  valid  as  the  acts  of  all. 

It  is  urged  by  the  appellant  that  this  provision  is  abro- 
gated by  the  constitution  of  1846,  art.  1,  sec.  7.  That 
section  requires  compensation  to  be  ascertained  by  a  jury, 
or  by  not  less  than  three  commissioners.  But  in  the  case 
of  Oruger  v.  H,  R.  R.  R.  (12  N.  T.  190,)  it  was  held  that, 
notwithstanding  this  constitutional  provision,  the  legisla- 
ture might  authorize  a  decision  by  a  majority  of  the  jury 
appointed  in  such  cases.  And  if  the  legislature  can  au- 
thorize a  majority  of  a  jury  to  decide,  why  can  they  not 
authorize  a  majority  of  the  commissioners  to  do  the  same 
thing?  The  cases  are  so  nearly  analogous,  that  we  are 
bound  by  that  decision.  This,  too,  was  the  decision  in 
the  Church  street  case^  (49  Barb.  458.)  The  circumstances 
were  very  different  in  the  Bukman  ease^  (1  Abb,  N.  S.  451,) 
in  which  a  contrary  rule  might  seem  to  have  been  adopted. 

Third.  An  objection  is  made  that  all  the  proceedings  are 
contrary  to  the  fourteenth  amendment  of  the  constitution 
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of  the  United  States.  This  objection  has  been  overruled 
in  another  case  before  the  general  term  of  this  department, 
and  it  is  not,  therefore,  necessary  to  examine  it  here. 

Fourth.  The  provision  requiring  the  report  to  be  made 
within  six  months  was  not  complied  with.  But  we  agree 
with  the  learned  justice,  whose  order  is  appealed  from, 
that  this  was  to  be  deemed  merely  directory.  It  was  not 
a  matter  of  jurisdiction.  The  proceeding  was  properly  in 
the  Supreme  Court.  The  commissioners  were  only  offi- 
cers of  the  court,  and  the  jurisdiction  was  not  lost  by  the 
delay. 

Fifth.  An  objection  is  taken  that  the  provision  in  the 
fourth  sectioft  of  chapter  57,  laws  of  1871,  by  which,  a  ma- 
jority of  the  new  commissioners  were  required  to  be 
other  than  the  former  commissioners,  was  unconstita* 
tional.  The  ground  is,  that  the  constitution  has  confided 
the  power  of  appointing  commissioners  to  the  court 
And  it  is  urged  that  the  judge  who  made  the  appoint- 
ment, construed  the  act  as  requiring  him  to  appoint  one 
of  the  former  commissioners.  It  does  not  seem  that  the 
judge  considered  this  imperative.  Even  if  he  did  so  con- 
sider it,  an  erroneous  construction  could  not  make  the 
law  unconstitutional.  The  law  does  not  positively  re- 
quire  the  appointment  of  any  one  of  the  former  commis- 
sioners. It  excludes  two  of  them  from  the  appointment. 
Now,  the  exclusion  of  two  men  out  of  all  the  competent 
inhabitants  of  the  State  (or,  at  least,  of  the  city)  cannot, 
in  any  reasonable  sense,  be  construed  as  a  violation  of  the 
constitutional  provision  giving  the  appointing  power  to 
the  court.  It  is  a  most  common  practice  to  exclude  from 
a  jur}'  one  who  has,  as  a  juror,  heard  the  case  tried  before. 
If  the  statute  had  provided  that  no  convicted  felon  should 
be  appointed  commissioner,  would  any  one  say  that  such 
a  restriction  was  unconstitutional  ?  Constitutions  are  to 
have  a  broad,  not  a  petty  construction.     {People  ex  rel. 

Vol.  LXin.  38 
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Pfitter  V.  JackMotij  47  N.  7.  375.  People  v.  Fancher,  not 
reported.) 

Sixth.  It  is  objected  that  the  commissioners  have  adopted 
a  new  area  of  assessment.  The  act  of  1871  authorized 
the  court  to  vacate  the  order  of  confirmation,  and  to  refer 
the  matter  back  to  commissioners.  It  directed  the  com- 
missioners to  amend  and  correct  said  report,  or  to  make 
a  new  assessment,  in  whole  or  in  part,  as  the  court  should 
direct.  The  order  granted  April  3,  1871,  vacated  the  orr 
der  of  contirmation,  and  directed  the  new  commissioners 
to  amend  and  correct  said  report,  and  to  make  a  new 
assessment  in  whole.  The  act  further  authorized  the 
commissioners,  in  making  such  corrected  or  new  assess- 
ment, to  assess  any  and  all  property  which  they  deem 
benefited,  and  repealed  the  former  limitation.  Whatever 
then  the  language  of  the  order  was,  the  act  is  plain.  The 
commissioners  could  go  beyond  the  former  area. 

Seventh.  It  was  objected  that  no  notice  was  given  of 
the  motion  fi>r  Mr.  Wood's  appointment  The  court  had 
acquired  jurisdiction  of  the  proceedings  by  the  original 
publication  of  the  notice.  The  act  of  1871  authorized 
tbe  court  to  refer  the  matter  back  to  new  commissioners. 
This  was  to  be  done  on  the  vacating  of  the  former  order 
of  confirmation  upon  a  five  day's  notice.  (§  6.)  The 
court  having  under  this  act  appointed  commissioners,  and 
one  of  them  having  declined  to  act,  it  seems  plain  that 
the  same  court  had  power  to  supply  his  place.  Want  of 
notice  could  be  only  an  irregularity. 

Eighth.  As  to  the  objection  that  the  land  of  one  of  the 
appellants  was  disproportionately  assessed,  the  court  can- 
not entertain  it.  That  was  a  matter  for  the  commissioners. 
(Central  Park,  16  Abb.  56.) 

Ninth.  The  appellant  Sacchi,  a  lessee  of  certain  prem- 
ises, claims  that  he  should  be  allowed  for  certain  damages 
and  loss  of  rents  and  profits  arising  out  of  his  sub-letting. 
It  is  not  disputed  that  the  value  of  the  lands  was  awarded 
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to  the  landlord,  and  the  value  of  the  buildings  thereon 
was  (according  to  the  provisions  of  the  lease)  awarded  to 
Mr.  Sacchi.  This,  then,  makes  the  total  value  of  the  prop- 
erty. When  the  city  pays  for  the  land  all  that  it  is  worth, 
and  for  the  buildings  all  that  they  are  worth,  then,  cer- 
tainly, nothing  more  can  be  asked. 

Among  the  papers  on  the  appeal  is  what  is  called  a 
minority  report.  To  prevent  misapprehension  we  may 
say,  in  passing,  that  we  do  not  think  any  such  paper  can 
properly  come  before  the  court.  There  can  be  only  one 
report,  and  that  is  the  report  of  the  whole,  or  a  majority, 
of  the  commissioners.  It  may  be  doubted  whether  one 
who  is  only  assessed  and  whose  property  is  not  taken,  is 
in  a  position  to  assert  several  of  the  objections  above  men- 
tioned. But  we  do  not  deem  it  necessary  to  decide  that 
point 

The  order  appealed  from  should  be  affirmed,  with  costs. 

[First  Dbpabtmbnt,  Gbvbbal  Term,  at  New  York,  November  4,  1872. 
Leonard,  Ltamtd  and  Danforih,  Justices.] 


Dennis  Quinn  v%.  The  Mayor,  Aldermen  and  Common- 
alty OF  THE  City  of  New  York. 

The  plaintiff,  at  the  charter  election  in  December,  1869,  was  elected  to  the 
office  of  Justice  of  the  district  court  in  the  city  of  New  York,  for  a  term  to 
commence  on  the  1st  day  of  January,  1870 ;  and  on  that  day  he  entered 
upon  the  duties  pf  the  office.  At  that  time,  the  salary  of  a  police  justice, 
as  fixed  by  a  resolution  of  the  common  council,  adopted  December  81, 1869, 
under  the  supposed  authority  of  law,  and  as  paid,  was  |10,000  per  annum ; 
and  this  was  the  specified  salary  paid  to  a  police  justice  when,  in  April, 
1870,  an  act  was  passed  by  the  legislature,  providing  as  foUows :  ''  The 
mayor  and  comptroller  are  hereby  authorized  to  fix  the  salaries  of  the  civil 
justices  of  the  city  of  New  York,  or  any  o^  either  of  them,  as  they  may 
deem  the  legal  business  of  the  respective  districts  to  Justify,  not  ixcetdmg  th$ 
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ioUary  now  paid  to  tht  poliet  Juttieea  of  taid  city."  On  the  21st  of  October,  1870, 
the  mayor  and  comptroller,  in  pursuance  of  the  authority  giren  by  this  act, 
fixed  the  salary  of  the  plaintiff,  as  such  ciTil  justice,  at  810,000.  HeU  that 
whether  the  ordinance  of  December  81,  1869,  by  which  the  salary  of  each  of 
the  police  justices  was  fixed  at  $10,000,  was  legal  and  valid,  or  not,  it  hav- 
ing been  adopted  under 'the  supposed  authority  of  law,  and  $10,000  being 
the  sum  paid  to  police  justices  at  the  time  of  the  passage  of  the  act  of  April, 
1870,  and  the  mayor  and  comptroller  not  having  exceeded  that  limit  by 
their  action  in  fixing  the  salary  of  the  plaintiff,  on  the  21st  of  October,  1870, 
their  ofiScial  act  was  valid,  and  in  accordance  with  law. 

JTiiU,  0l9Ot  that  it  was  plain  that  the  legislature,  by  the  act  of  April,  1870, 
meant  to  grant  to  the  mayor  and  comptroller  a  discretion  to  fix  the  salariM 
of  tbe  civil  justices  at  any  amount  not  exceeding  the  sum  then  paid  tis  salary 
to  a  police  justice ;  and  that  it  was  therefore  vain  to  assert  that  the  salaries 
of  the  police  justices  had  been  unlawfully  fixed  at  $10,000  per  annum;  that 
not  being  the  question,  but  rather,  what  were  the  sums  thm  paid^  as  such 
salaries. 

Held,  furthtTf  that  the  city  was  liable  for  the  plaintiff's  salary,  at  the  rate  of 
$10,000  per  year,  though  the  board  of  apportionment  had  failed  to  proride 
for  its  payment,  and  the  city  corporation  set  up  as  a  defence  that  there  was 
no  money  in  the  treasury  appropriated  or  applicable  to  the  payment  of 
such  salary. 

The  act  of  the  boanl  of  apportionment,  in  setting  apart  or  appropriating  a 
certain  sum  for  the  payment  of  the  salaries  of  the  district  court  justices,  for 
a  particular  year,  which  sum  thus  appropriated  is  less  than  the  aggregate 
amount  of  such  salaries  as  lawfully  fixed,  is  not  a  "  regulation  "  of  such 
salaries,  so  as  to  change  the  amounts  of  the  salaries  as  already  fixed. 

Before  the  board  of  apportionment  can  change  the  amount  of  a  specific  salary, 
they  must  act  directly  on  the  question  of  the  amount  of  the  salary,  and  ex- 
plicitly make  the  change. 

The  change  or  regulation  of  the  salary  to  a  different  sum  will  not  be  inferred 
from  the  indirect  action  of  the  board  in  setting  apart  an  aggregate  amount 
to  meet  the  payment  of  the  same  and  similar  salaries. 

The  district  court  justices  of  the  city  of  New  York  are  not  attached  to  any  of 
the  "  departments"  of  the  city  ;  nor  is  the  salary  due  to  one  of  them,  already 
fixed  by  competent  authority  according  to  law,  before  the  passage  of  the 
act  of  1872,  {Lawa  of  1872,  eh.  9,)  a  liability  incurred  by  him.  In  other 
words,  the  salary  of  a  district  court  justice,  lawAilly  fixed  prior  to  1872, 
which  may  fall  due  during  that  year,  is  not  a  liability  incurred  by  that  officer, 
against  the  prohibition  of  the  law  of  1872. 

ThB  act  of  the  legislature,  of  April  19,  1871,  {Lowe  of  1871,  cA.  583,)  which 
provides  that  "  no  liability  for  any  pnr)>ose  whatever  shall  be  htreafttr  in- 
curred by  any  department  of  the  city  of  New  York,  or  officers  of  the  county 
of  New  York,  exceeding  in  amount  the  appropriations  made  for  that  pur- 
pose," is  not  unconstitutional.    The  act  is  prospective,  and  its  provisions 
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are  not  to  hare  a  retroactive  effect.    Whatever  valid  contracts  or  liabilities 

of  the  city  existed  at  the  date  of  its  passage,  continue  to  exist,  and  are  not 

abrogated  by  the  act. 

DEMURRER  to  answer.  The  plaintiff  was  elected  jus- 
tice of  the  first  district  court  of  the  city  of  New  York, 
and  entered  upon  his  six  years  term  of  office  January  1, 
1870.  His  salary  was  fixed  by  the  mayor  and  comptroller 
at  $10,000  per  annum,  and  was  paid,  at  that  rate,  up  to 
September,  1871.  Subsequent  to  .that  date,  the  plaintiff's 
salary  was  paid  at  the  rate  of  $5000  per  annum ;  and 
this  action,  was  brought  to  recover  the  balance  claimed  to 
be  due. 

The  answer  of  the  defendants,  verified  by  Andrew  H. 
Green,  comptroller  of  the  city  of  New  York,  denied  that 
the  salary  of  the  plaintiff  was  fixed  at  $10,000  per  annum, 
and  alleged,  as  a  second  defence,  that  there  was  no  money  . 
in  the  city  treasury  appropriated  or  applicable  to  the  pay- 
ment  of  the  plaintiff's  salary  at  the  rate  of  $10,000  per 
annum. 

The  answer  did  not  deny  any  of  the  material  facts  set 
out  in  the  complaint  The  plaintiff  demurred  to  the 
answer,  on  the  ground  that  the  facts  stated  therein  were 
not  sufficient  to  constitute  a  defence. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

A.  R,  Lawrence^  for  the  plaintifi[l 
D.  J.  Dean,  for  the  defendants. 

Fanohkr,  J.  The  plaintiff,  at  the  charter  election  in 
December,  1869,  was  elected  to  the  office  of  justice  of  the 
district  court  in  the  city  of  New  York,  for  the  first  judi- 
cial district  of  said  city,  for  the  term  of  six  years  from 
the  first  of  January,  1870,  and  he  entered  upon  the  duties 
of  the  office  on  that  day,  and  has  siqce  then  continued  to 
perform  the  same. 
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This  action  is  brought  to  recover  for  the  salary  of  the 
plaintiff,  as  soch  civil  justice,  from  the  first  of  September, 
1871,  to  the  31st  day  of  May,  1872,  at  the  rate  of  $10,000 
per  annum.  The  first  and  second  demands  of  payment, 
required  by  law,  were  made  upon  the  comptroller,  and  he 
refused  to  pay  the  claim. 

The  answer  of  the  defendants,  verified  by  the  comp- 
troller, as  chief  financial  officer  of  the  city,  denies  that  the 
salary  of  the  plaintiff  is  at  the  rate  of  $10,000  per  annum ; 
alleges  that  it  is  fixed  by  law  at  $5000  per  annum,  and 
offers  to  allow  judgment  at  the  latter  rate.  For  a  second 
defence  the  answer  alleges  that  there  is  no  money  in  the 
treasury  of  the  city  appropriated  or  applicable  to  the 
payment  of  the  salary  at  the  rate  of  $10,000  per  annum; 
and  finally  sets  up  that  on  and  since  the  first  of  October, 
1871,  there  was  no  money  in  the  treasury  so  appropriated 
or  applicable. 

To  this  answer  the  plaintiff  has  demurred,  and  the 
question  is  whether  the  answer  states  any  lawful  defence 
to  the  action. 

1.  The  first  question  which  arises  on  these  pleadings 
is,  whether  the  salary  of  the  plaintiff  is  lawfully  fixed  at 
$10,000  per  annum,  or  at  the  lesser  sum  of  $5000  per  an- 
num. Chapter  308  of  the  laws  of  1864  provides,  that  the 
justices  and  clerks  of  the  district  courts  shall  receive  an 
annual  compensation  to  be  fixed  by  the  board  of  super- 
visors. The  complaint  sets  forth  this  provision  of  law, 
and  alleges  that  on  the  31st  day  of  December,  1864,  ah 
ordinance  or  resolution  was  adopted  by  the  board  of  super- 
visors, and  approved  on  the  same  day  by  the  mayor,  fixing 
the  compensation  of  the  said  justices  at  $5000  per  annum, 
payable  monthly.  The  complaint  sets  forth  the  provisions 
of  law,  which  authorize  the  common  council  or  board  of 
supervisors  to  increase  the  compensation  of  certain  officers, 
including  police  justices;  and  alleges  that  on  the  31st  of 
December,  1869,  the  common  council  passed  an  ordinance 
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fixing  the  compensation  of  each  of  the  police  justices,  at 
$10,000  per  annum  ;  and  that  compensation  was  thereafter 
paid  to  them  at  that  rate,  and  was  so  paid  when  chapter 
383  of  the  laws  of  1870  was  enacted. 

The  last  enactment  reads  as  follows: 

"  The  mayor  and  comptroller  are  hereby  authorized  to 
fix  the  salaries  of  the  civil  justices  of  the  city  of  New 
York,  or  any  or  either  of  them,  as  they  may  deem  the  legal 
business  of  the  respective  districts  to  justify,  not  exceeding 
the  salart/  now  paid  to  the  police  justices  of  said  dty^ 

It  is  conceded  that  the  salary  then  paid  to  each  police 
justice,  under  the  color  of  the  authority  of  law,  and  within 
the  literal  scope  of  the  language  of  the  legislature  and  of 
the  common  council,  was  $10,000  per  annum;  but  it  is 
contended  that  the  common  council  had  no  lawful  author- 
ity to  increase  such  salary  to  that  sum. 

Whether  the  ordinance  of  the  common  council  of  the 
Slst  of  December,  1869,  by  which  the  compensation  of 
each  of  the  police  justices  was  fixed  at  $10,000  per  annum, 
was  legal  and  valid,  or  not,  it  is  certain  that  it  was  adopted 
under  the  supposed  authority  of  law.  Chapter  508  of  the 
laws  of  1860,  contains  the  supposed  authority,  and  provides 
that  ^'  the  common  council  or  the  board  of  supervisors  in 
said  city  and  county  may  increase  the  compensation  of 
any  officer  mentioned  herein,"  and  police  justices  are 
officers  mentioned  in  the  act. 

When  this  plaintiff  entered  upon  the  duties  of  his 
office,  the  salary  of  a  police  justice,  as  fixed  by  resolution 
of  the  common  council,  and  as  paid,  was  $10,000  per 
annum,  and  this  was  the  specified  salary  paid  to  a  police 
justice  when,  in  April  following,  chapter  383  of  the  laws 
of  1870  was  passed.  Now  when  the  legislature  by  that 
act  declared  that  the  mayor  and  comptroller  are  thereby 
authorized  to  file  the  salaries  of  the  civil  justices  of  the 
city  of  New  York,  or  any  or  either  of  them,  as  they  may 
deem  the  legal  business  of  the  respective  districts  to 
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jnstifj,  not  exceeding  the  salary  then  paid  to  the  police 
justices  of  said  city,  what  did  the  legislature  mean  ?  It 
is  plain  they  meant  to  grant  to  the  mayor  and  cornp* 
troller  a  discretion  to  fix  such  salary  at  any  sum  not  ex- 
ceeding the  sum  then  paid  as  salary  to  a  police  justice. 
It  is  in  vain  to  assert  that  the  salary  of  the  police  justice 
had  heen  unlawfully  fixed  at  $10,000  per  annum.  That 
is  not  the  question ;  but  rather  what  was  the  sum  then 
paid  as  such  salary  7  Unquestionably  the  sum  was  $10,000 
per  annum,  and,  right  or  wrong,  it  was  being  paid 
under  color  of  the  authority  of  law.  The  act  of  1870 
does  not  refer  to  any  law  fixing  the  salary  of  a  police  jus- 
tice, nor  does  it  contain  any  language  by  which  the  act 
can  be  construed  to  mean  the  lawfully  fixed  salary  of  the 
police  justice.  On  the  contrary,  the  expression  of  the  stat- 
ute is,  ^'  not  exceeding  the  salary  now  paid  to  the  ^  police 
justices  of  said  city.'  " 

On  the  21st  of  October,  1870,  the  mayor  and  comp- 
troller of  the  city,  in  pursuance  of  the  authority  of  chap- 
ter 383  of  the  laws  of  1870,  fixed  the  salary  of  the  plaintifl^, 
as  such  civil  justice  at  $10,000  per  annum,  and  signed  a 
certificate  to  authenticate  such  action.  They  must,  at 
that  time,  have  supposed  that  their  official  act  was  valid 
and  in  accordance  with  law,  and  I  can  see  no  reason  to 
suppose  that  it  was  not  legal  and  valid. 

It  is  shid  that  when  the  common  council,  on  the  Slst  of 
December,  1869,  increased  the  salary  of  a  police  justice 
from  $5000  to  $10,000,  they  acted  in  violation  of  law, 
because  chapter  876  of  the  laws  of  1869,  which  was  then 
in  force  prohibited  the  common  council  from  creating  any 
new  office  or  department,  or  increasing  the  salaries  of 
officials  then  in  office. 

Suppose  this  objection  as  to  the  want  of  power  of  the 
common  council  to  increase  the  salary  of  a  police  justice 
to  be  well  taken.  Does  it  overthrow  the  fact  that  the 
common  council  did  pass  an  ordinance  to  increase  such 
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Balary  to  ^10,000  per  annnm,  tinder  which  it  was  paid  at 
that  rate?  The  fact  is^  such  an  ordinance  was  passed, 
and  from  that  time  to  the  passage  of  the  act  of  1870,  and 
the  granting  of  the  certificate  of  the  mayor  and  comp- 
troller above  mentioned,  the  sum  then  paid  as  salary  to  the 
police  justice  was  $10,000. 

Whether  the  police  justice  got  his  salary  lawfully  or 
unlawfully,  the  amount  then  paid  him  therefor,  under 
culor  of  lawful  authority,  was  $10,000  per  annum.  This 
sum^  then,  is  the  standard  up  to  which  the  mayor  and 
comptroller  had  a  right,  under  the  act  of  1870,  to  go, 
when  they  fixed  the  salary  to  be  paid  to  the  civil  justices 
of  the  city.  This  standard  was  the  limit  beyond  which 
they  had  no  discretion,  and  since  they  have  not  exceeded 
it,  I  think  their  action  was  legal.  When  courts  are  con* 
struing  a  statute  with  a  view  to  its  proper  interpretation, 
the  chief  thing  sought  for  is  the  thought  expressed  by 
the  language  of  the  statute.  {Newell  v.  The  People^  7  N.  T. 
97.)  It  is  clear  that  the  thought  expressed  by  the  language 
of  the  act  of  1870  is  a  graduation  of  the  salaries  of  the 
civil  justices  according  to  the  discretion  of  the  mayor  and 
the  comptroller,  up  to,  but  not  above,  the  standard  which 
was  marked  by  the  sum  then  paid  for  salary  to  a  police 
*  justice.  The  idea  that  such  sum  was  illegally  fixed,  could 
not,  when  the  act  of  1870  was  passed,  have  entered  the  mind 
of  the  legislature,  for  the  point  had  not  been  raised.  If 
the  salary  of  a  civil  justice  in  New  York  is  not  fixed  at 
the  proper  amount,  the  remedy  must  be  sought  in  the 
proper  place,  and  not  in  the  court,  which  cannot  make 
law,  but  is  only  authorized  to  interpret  and  administer  it. 

2.  The  second  defence  set  up  by  the  answer  is  that 
there  is  no  money  in  the  treasury  of  the  city  appropriated 
or  applicable  to  the  plaintiff's  claim  at  the  rate  of  $10,000 
per  annum. 

Chapter  683  of  the  laws  of  1871,  p.  1268,  is  relied  upon 
as  supporting  this  defence.     It  is  claim'ed  that  this  act, 
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commonly  called  the  *^two  per  cent"  act  limits  the  amount 
to  be  raised  by  the  board  of  supervisors,  by  taxation,  for 
the  year  1871,  and  that  the  board  of  apportionment,  after 
providing  for  the  principal  and  interest  of  certain  bonds, 
and  the  city's  proportion  of  the  State  tax,  shall  apportion 
the  remainder  of  such  aggregate  amount  ^*  to  the  various 
departments  and  purposes  of  the  city  and  county  govern- 
roents;''  and  that  from  the  sum  so  raised^' all  the  ex- 
penses of  the  city  and  county  for  all  their  departniei^ts 
and  purposes  shall  be  paid,  and  no  liabilities  nhall  be  incurred 
for  any  purpose  in  exceu  of  eueh  amount.'*     (§§  1-3.) 

It  is  further  claimed  that  by  said  act  the  board  of  ap- 
portionment has  power  **  to  regulate  the  ealariee  of  offieen 
and  employees  of  the  city  and  county  governments.*'     (§  3.) 

The  ffth  section  of  the  same  act  is  relied  on,  which  pro- 
vides that  ^^no  liability  for  any  purpose  whatsoever  shall 
thereafter  be  incurred  by  any  department  of  the  city  of 
New  York,  or  officers  of  the  county  of  New  Torky  exceeding 
in  amount  the  appropriations  made  for  such  purpose ;  nor 
shall  the  city  or  county  of  New  York  be  held  liable  for  any 
indebtedness  so  incurred.** 

The  civil  justices  are  not  attached  to  any  of  the  ''  de- 
partments" of  the  city  government;  nor  are  they  otBcers 
or  employees  of  any  of  those  ''  departments."  This  will 
be  evident  by  a  reference  to  the  charter  of  1870,  (1  Laws 
of  1870,  chap.  137,  p.  366,)  which  defines  what,  are  the  co- 
ordinate departments  of  the  city  government,  and  how 
they  are  constituted.  The  civil  justices  are  elected  by 
the  electors  of  the  district  in  the  manner  prescribed  by 
law.  {Laws  of  1857,  chap,  344,  p.  707,  §  5.  Laws  of  1865, 
chap.  688,  p.  1398,  §  8.)  But  although  not  attached  to  any 
of  the  ^'departments"  of  the  city  government,  still  the 
justices  of  the  district  courts  in  the  city  of  New  York  are 
entitled,  by  law,  to  have  their  salaries  paid  by  the  city. 
This  is  not  disputed.  When,  therefore,  the  board  of  ap- 
portionment met  to  dispose  of  the  moneys  raised  under 
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the  '*  two  per  cent**  act,  they  well  knew  that  the  salaries 
of  the  district  court  justices  were  to  be  provided  for. 
Those  salaries  were  then  legally  fixed  at  $10,000  each ; 
at  least  the  salary  of  the  plaintiff  was  fixed  at  that  sura. 
It  is  not  asserted  that  out  of  the  sum  capable  of  being 
apportioned,  provision  could  not  have  been  made  for  the 
payment  of  these  salaries  and  for  all  other  purposes  of 
the  city  and  county  government,  by  the  board  of  appor- 
tionment, nor  that  to  have  done  so  would  have  required 
the  board  of  apportionment  to  exceed  the  expenditure 
allowed  by  law.  It  is  only  asserted  that  the  board  of  ap- 
portionment did  not,  under  the  act  of  1871,  appropriate  or 
make  applicable  to  the  payment  of  the  pjaintiff's  salary 
any  sum  above  $5000  per  annum.  If  this  be  so,  the  board 
has  provided  forhalf  of  the  salary  of  the  plaintiff  accruing 
during  1871,  and  left  the  other  half  unprovided  for.  What 
are  the  plaintiff's  rights  under  that  state  of  facts  ? 

It  is  contended  for  the  defendants,  that  by  virtue  or  the 
statute,  {Law9  of  1871,  chap,  583,  §  5.)  no  expense  can  be 
incurred  for  1871  in  excess  of  the  appropriations  made  by 
the  board  of  apportionment;  that  neither  the  city  nor 
county  of  New  York  can  be  held  liable  for  any  such  ex- 
cess of  indebtedness  so  incurred ;  that  no  legal  claim, 
therefore,  can  exist  for  salary  or  other  expenses  incurred 
in  excess  of  the  appropriation  ;  (Donovan  v.  The  Mayor  fc, 
33  N.  Y.  291  ;)  and  that  no  judgment  can  be  recovered 
in  such  case  unless  it  appears  that  there  is  money  in  the 
treasurj^  applicable  to  the  payment  of  the  claim.  (Laws  of 
1867,  chap.  586,  §  6.  Tribune  Association  v.  The  Mayor,  48 
Barb.  240.) 

If,  as  we  have  seen  is  the  case,  when  chapter  583  of  the 
laws  of  1871,  was  passed^  the  salaries  of  the  justices  of 
the  district  courts  of  the  city  were  fixed  at  $10,000  each 
per  annum,  and,  if  when  the  board  of  apportionment  had 
made  the  appropriations  thereunder  for  1871,  whether 
they  exhausted  all  the  fund  at  their  disposal,  or  not,  they 
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had  allowed  to  the  district  court  josticeB,  for  their  sala 
ries,  but  one  half  of  what  they  were  entitled  to  reeeive, 
then  it  is  clear  that  one  half  the  sums  due  the  jastices, 
for  their  salaries  would  still  be  due  to  them  above  such 
appropriations.  Oan  the  city  escape  liability  therefor, 
under  shelter  of  the  act  of  1871  ?  Was  that  act  intended 
to  abrogate  existing  lawful  contracts  or  liabilities  of  the 
city  ?  It  should  not  be  construed  to  have  such  an  effect 
unless  it  be  necessary ;  and  I  think  no  such  necessity  ex- 
ists. Suppose  that  in  January,  1871,  prior  to  the  act,  a  . 
contract  had  been  duly  made  by  the  city  with  a  timber 
dealer  for  supplying,  during  that  year,  a  specified  amount  ' 
of  certain  timber,  for  repairing  docks,  or  other  lawful  use, 
and  that  the  contractor,  faithful  to  the  contract,  had  de- 
livered all  the  timber,  during  the  year,  and  thus  performed 
the  contract  on  his  part,  but  from  some  omi'ssion  or  de- 
sign the  board  of  apportionment  had  not  appropriated 
sufficient  moneys,  according  to  the  *'  two  per  cent"  act,  to 
pay  for  the  timber,  though  the  city  received  and  used  it 
all.  Can  it  be  pretended  that  the  effect  of  the  act  is  to 
deprive  the  contractor  of  his  due,  and  that  no  '*  legal  claim** 
could  exist  against  the  city  therefor?  If  such  is  the  efi'ect 
of  a  proper  interpretation  of  the  act,  it  does  not  require 
argument  to  show  that  it  is  unconstitutional  and  void.  I 
think  the  act  is  not  obnoxious  to  such  an  interpretation. 
A  more  reasonable  construction  is  possible.  The  act  is 
prospective,  and  its  provisions  are  not  to  have  a  retro- 
active effect.  Whatever  valid  contracts  or  liabilities  of 
the  city  existed  at  the  date  of  its  passage,  continue  to  ex- 
ist, and  are  not  abrogated  by  the  act  The  language  of 
the  act  of  1871,  §  5;  is  "  no  liability  for  any  purpose  what- 
ever shall  be  hereafter  incurred  by  any  department  of  the 
city  of  New  York,  or  officers  of  the  county  of  New  York 
exceeding  in  amount  the  appropriations  made  for  such 
purpose.'*  The  plaintiff's  claim  is  not  a  liability  incurred 
by  any  "  department"  of  the  city,  nor  by  anv  officer  of  the 
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county,  nor  was  it  incurred  after  the  act.  On  the  con- 
trary, it  is  a  liability  imposed  on  the  city  by  the  people  in 
their  sovereign  capacity  through  the  act  of  the  legislature 
which  requires  the  city  to  pay  the  salaries  of  the  district 
court  justices,  and  the  liability  was  incurred  before  the 
act  of  1871,  and  when  the  plaintiff  assumed  his  office. 

It  may  be  true,  that  in  respect  of  expenses  for  purposes 
of  city  or  county  government  incurred  after  the. passage 
of  the  act,  no  liability  therefor  could  be  incurred  by  the 
city  in  excess  of  the  amounts  appropriated  by  the  board 
of  apportionment.  After  the  act  was  passed,  parties  con- 
tracting with  the  city  were  advised  of  the  provisions  of  the 
act  and  could  refrain  from  contracting,  so  as  to  protect 
their  rights,  but  parties  who  had  become  bound  by  con- 
tract, or  by  election  and  oath  of  office,  prior  to  that  time, 
could  have  no  such  advice  or  opportunity,  and  they  would 
be  entrapped  and  defrauded  if  the  act  be  held  to  be  retro- 
spective and  applicable  to  them.  The  plaintiff  entered 
upon  his  office  prior  to  the  passage  of  the  "  two  per  cent" 
act;  he  took  his  oath  of  office  prior  to  that  time,  and 
when  tha  act  was  enacted,  he  was  bound,  in  law  and 
conscience,  to  continue  to  p.erform  the  duties  of  his  office 
for  the  term  for  which  he  was  elected,  and  he  could  not 
withdraw  from  the  obligation.  Neither  law  nor  justice 
will,  I  think,  permit  the  city  to  withdraw  from  its  correl- 
ative obligation  imposed  upon  it  by  law.  It  is  liable  for 
the  plaintiff's  salary  at  the  rate  of  $10,000  per  year,  though 
the  board  of  apportionment  has  failed  to  provide  for  its 
payment. 

The  case  of  Donovan  v.  Mayor  of  New  Yorky  (33  N,  Y. 
291,)  cited  by  the  defendants*  counsel,  holds  that  where 
municipal  officers  act  without  authority  in  making  a  con- 
tract, the  city  will  not  be  liable.  Of  course,  if  a  party  act 
in  contravention  of  the  policy  and  terms  of  a  statute,  he 
cannot  invoke  the  aid  of  the  courts  to  enforce  an  unlawful 
agreement.     But,  what  has  this  plaintiff'  done  in  contra- 
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ventioQ  of  any  law,  or  what  illegal  duty  has  he  under- 
taken. His  oflSce  and  duty  as  district  justice  are  precisely 
within  the  express  terms  of  law,  and  the  principle  of  the 
case  in  33  N,  Y.  does  not  seem  to  me  to  be  applicable  to 
him.  He  would  have  been  guilty  of  violation  of  both  law 
and  duty,  had  he  refrained  from  exercising  the  functions 
of  his  office.  Nor  does  the  case  of  the  Tribune  AMoeiation 
V.  The  Mayor  dc,  of  New  Tori,  (48  Barb.  240,)  affect  the 
right  ot  this  plaintiff  to  recover  for  his  salary.  Under  the 
statute  of  1866,  {vol  2,  p.  2070,  §  10,)  the  general  term  of 
the  first  department,  held  that  no  judgment  in  actions 
upon  contract  could  be  entered  by  default  or  otherwise 
against  the  corporation  of  New  York,  except  upon  proof 
in  open  court,  that  the  amount  sought  to  be  recovered  re- 
mained unexpended  in  the  city  treasury,  to  the  credit  of 
the  appropriations  to  the  specific  object  or  purpose  upon 
which  the  claim  sued  for  is  founded,  and  that  the  statute 
affected  the  remedy,  and  not  the  contract,  forasmuch  as 
it  prohibited  the  entry  of  a  judgment  until  the  appropri- 
ation was  made.  The  court  said  the  act  ^'is  not  applicable 
to  actions,  but  to  judgments." 

An  examination  of  the  provisions  cited  from  the  10th 
section  of  the  act  of  1866,  with  the  entire  context  of  the 
section,  and  with  the  other  sections  of  that  act,  will  show 
that  the  restriction  as  to  the  entry  of  judgments  against 
the  city,  contained  therein,  is  applicable  only  to  the  lia- 
bilities of  1866,  and  respects  only  the  appropriations  made 
under  that  act,  for  the  liabilities  of  that  year.  The  conse- 
quences of  holding  that  all  of  the  liabilities  for  all  time, 
against  the  city,  shall  not  exceed  the  sum  appropriated 
by  that  act  for  the  purpoMe,  would  be  so  absurd  that  no  one 
will  be  found  to  contend  that  the  restriction  against  ren- 
dering judgments  applies  to  any  claims  or  liabilities 
except  those  of  the  year  1866.  This  construction  is 
favored  by  the  express  language  of  the  similar  act  of  the 
succeeding  year,  (2  Lam  of  1867,  p.  1606,  §  6,)  which,  in 
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express  terms,  limits  the  restriction  as  to  the  entry  of 
jud«jment8  by  default  or  otherwise  agninst  the  corpora- 
tion of  New  York  to  that  particular  year,  and  it  is  not 
extended  to  judgments  generally. 

But  it  is  argued  that  chap.  583,  of  the  act  of  1871,  §  3, 
authorized  the  board  of  apportionment  to  regulate  all 
salaries  of  officers  and  employees  of  the  city  and  county 
governments,  and  forasmuch  as  the  board  have  only  appro- 
priated money  to  pay  the  salaries  of  the  district  court  jus- 
tices for  1871,  at  the  rate  of  $5000  per  annum,  therefore 
those  salaries  are  thus  lawfully  regulated.  It  may  be 
questioned  whether  the  officers  thus  referred  to  include 
judicial  officers.  The  term  certainly  does  not  include 
State  officers  who  derive  their  office  fropi  the  general  laws 
of  the  State,  and  whose  duties  are  not  by  law  limited  to 
the  city  and  county  of  New  York.  Yet,  assuming  that 
the  language  just  quoted  is  broad  enough  to  embrace  dis- 
trict court  justices,  whose  salaries  are  paid  by  the  city, 
there  is  this  sufficient  answer  to  the  argument  that  the 
salaries  have  been  changed  by  the  board  of  apportionment. 
The  act  of  the  board  of  apportionment  in  setting  apart  or 
appropriating  a  certain  sum  for  the  payment  of  the  sala- 
ries of  the  district  court  justices  for  1871,  which  sum  thus 
appropriated  is  less  than  the  aggregate  amount  of  such 
salaries  as  lawfully  fixed,  is  not  a  regulation  of  such  sala- 
ries so  as  to  change  the  amounts  of  the  salaries  as  already 
fixed.  Before  the  board  of  apportionment  can  change 
the  amount  of  a  specific  salary,  they  must  act  directly  on 
the  question  of  the  amount  of  the  salary,  and  explicitly 
make  the  change. 

The  change  or  regulation  of  the  salary  to  a  difiTerent 
sum,  will  not  be  inferred  from  the  indirect  action  of  the 
board  in  setting  apart  an  aggregate  amount  to  meet  the 
payment  of  the  same  and  similar  salaries.  »  It  does  not 
appear  but  that  other  moneys  were  at  the  command  of  the 
board,  which  could  be  appropriated  to  the  purpose,  nor 
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that  the  board  intended  to  make  no  farther  appropriations 
for  this  purpose. 

They  have  the  express  power  by  the  3d  section  of  chap- 
ter 583,  of  the  act  of  1871,  (as  the  comptroller  has  by  chap- 
ter 9,  of  laws  of  1872,)  to  "  transfer  appropriations  which 
are  found  to  be  in  excess  of  the  amount  required  or 
deemed  to  be  necessai'y,  to  such  other  purposes  as  they 
shall  find  to  require  the  same.**  This  language  implies 
that  some  of  the  appropriations  made  would  be  insuffi- 
cient for  the  purposes  for  which  they  were  made,  and  is 
potential  in  argument  to  show  that  an  appropriation  un- 
equal to  the  purpose  of  paying  certain  fixed  salaries,  was 
not  a  regulation  or  reduction  of  the  salaries  to  the  stand- 
ard of  the  first  appropriation.  If  there  is  not  money  iu 
the  city  treasury  sufficient  to  meet  the  payment  of  these 
salaries,  it  is  not  the  fault  of  the  law.  There  is  sufficient 
lawful  authority  to  raise  the  amount  fiecessary,  under 
chapter  583  of  the  laws  of  1871,  and  chapters  9,  29  and 
444  of  the  laws  of  1872.  The  board  of  apportionment 
and  audit  can  provide  for  the  claims,  and  until  the  reve- 
nues from  taxation  are  received,  the  comptroller  can  issue 
bonds  to  cover  all  the  deficiencies  in  respect  of  these  sala- 
ries and  the  salaries  of  any  judicial  officers.  It  is  not 
competent  for  the  financial  department  of  the  city  to  say, 
^'  there  is  no  money  in  the  treasury  to  meet  the  claim,*' 
when  the  financial  department  and  the  board  of  apportion- 
ment and  audit  themselves,  might  supply  the  deficiency. 
The  claim  is  lawful  and  honest;  there  is  abundant  lawful 
power  to  raise  the  money  to  provide  for  it,  and  if  the 
board  of  apportionment  and  audit  and  the  comptroller 
refuse  or  neglect  to  take  the  proper  action  to  make  such 
provision,  then  the  remedy  of  the  plaintiff  is  to  establish 
his  claim  by  a  judgment,  and  to  collect  it  by  an  exe* 
cution. 

It  is  contended  that  because  the  legislature  by  chapter 
9  of  the  laws  of  1872,  provided  for  a  board  of  apportion- 
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meut  and  audita  and  gave  to  the  board,  power  to  make  an 
estimate  of  the  amounts  required  to  defray  the  expenses 
of  conducting  the  public  business  of  the  city  and  county 
of  New  York^  for  1872,  the  plaintiff  should  file  his  claim 
with  such  board.  When  that  board  made  their  estimate 
for  the  year  1872,  they  should  have  included  the  plaintiff's 
salary  with  the  amount  required  to  pay  the  salaries  of 
other  judicial  officers.  Under  chapters  29  and  444  of  the 
laws  of  1872,  they  could  have  made  new  estimates/  It 
appears  from  the  answer  that  the  board  has  failed  of  its 
duty  in  this  particular.  The  answer  makes  out  that  an 
amount  is  in  the  treasury  sufficient  to  pay  the  plaintiff's 
salary  at  the  rate  of  95000  per  annum,  and  not  more. 
Is  the  city  to  escape  its  liability,  or  the  plaintiff  to  lose 
his  salary,  because  of  this  failure  of  the  board  of  appor- 
tionment and  audit?  No  such  consequences  should  fol- 
low. If  the  board  will  not  do  what  justice  and  law 
require,  and  what  it  might  do  to  pay  the  just  claims 
against  the  city,  then  the  city  must  not  only  fespond  to 
its  just  liability,  but  be  subjected  to  the  costs  of  a  litiga- 
tion it  should  have  avoided. 

Chapter  9  of  the  laws  of  1872,  declares  that  ^^  it  shall  be 
the  duty  of  such  departments  and  officers  (that  is  the  de- 
partments of  the  city  and  the  officers  of  the  county  of 
New  York)  to  regulate  expenditures  so  that  they  shall 
not  exceed  the  appropriations  made  by  said  board  for  the 
period  aforesaid,  and  no  liability  for  any  purpose  what- 
ever, shall,  during  the  period  aforesaid,  be  incurred  by 
any  officer  or  department  within  said  city  and  county 
beyond  the  appropriation  so  made.'* 

As  already  remarked,  the  district  court  justices  of  the 
city  are  not  attached  to  any  of  the  *'  departments"  of  the 
city;  nor  is  the  salary  due  to  one  of  them,  already  fixed 
by  competent  authority  according  to  law,  before  the  pass- 
age of  the  act,  a  liability  incurred^  by  him.  In  other 
words,  the  salary  of  a  district  court  justice,  lawfully  fixed 
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before  1872,  which  may  fall  due  for  and  during  that  year, 
is  not  a  liability  incurred  by  that  officer  against  tlie  pro- 
hibition of  the  law  of  1872. 

I  do  not  think  any  lawful  defencb  to  the  plaintiff's 
claim  is  set  forth  in  the  answer  in  this  action ;  and 
judgment  should  be  ordered  against  the  defendaats  for 
the  amount  of  his  claim,  with  costs,  and  five  per  cent 
allowance. 

Judgment  is  ordered  accordingly. 

[Niw  YoBK  Spkcul  TibKi  December  2,  1872.    Fameh^Tf  Justice.] 
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plaintiffs'  assignor,  in  proceedings  supplementary  to  execution,  prior  to  the 
assignment  by  liim  to  the  plaintiffs,  of  the  demand  in  suit,  will  uphold  a 
decision  of  the  referee  excluding  evidence  of  the  supplementary  proceedings 
and  the  appointment  of  a  receiver. 

The  ownerahip  of  the  demand  in  suit  by  the  receiver  should  be  affirmatirely 
stated,  in  the  answer.  Evidence  of  that  fact  cannot  be  introduced  to  Sustain 
a  denial  that  the  demand  has  been  assigned  to  the  plaintiffi  and  that  they 
are  the  owners  thereof. 

In  a  suit  brought  by  the  assignees  of  a  demand,  perhaps  evidence  tending  to 
show  that  the  assignment  was  without  consideration,  or  that  the  assignor 
has  made  no  valid  transfer,  is  admissible  to  sustain  a  denial  that  the  demand 
has  been  assigned  to  the  plaintifik  and  that  they  are  the  owners  ;  but  not  to 
prove  the  ownership  of  the  demand  by  a  third  party.    Per  Lbosabd,  P.  J. 

The  power  of  amendment  being  given  to  referees,  with  large  discretion,  the 
court  will  not  disturb  a  Judgment  for  a  refusal  of  a  referee  to  allow  an 
amendment  of  an  answer,  so  as  to  admit  evidence  of  a  defence  not  set 
up  thei-ein,  after  a  lapse  of  five  years  since  the  matters  sought  to  be  intro- 
duced occuiTed. 

Ai  a  meeting  of  a  religious  society,  B.,  the  treasurer,  being  present,  the  pastor 
Slated  that  he  was  authorized  by  B.  to  say  to  the  society  that  there  was  a 
large  deficiency  in  the  revenues  ;  that  hin  accounts  were  not  made  up,  auii 
he  could  not  stale  the  exact  amount ;  but  that  if  02300  was  raised,  be,  B., 
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would  accept  it  in  full  settlement  of  his  accounts  against  the  church.  The 
society  was  then  called  upon  for  subscriptions,  and  the  required  sum  was 
raised  and  paid  to  B.    Hdd  that  this  was  a  good  accord  and  satisfkction. 

And  that  the  payment  of  $2300,  on  behalf  of  the  society,  to  B.,  under  an 
agreement  that  it  should  be  received  in  satisfaction  of  a  demand  uncertain 
in  amount,  operated  as  a  full  and  final  release  of  such  demand. 

Where,  although  there  was  evidence  of  an  accord  and  satisfaction,  on  the  trial 
before  a  referee,  yet  the  referee  refused  to  find  the  fact,  because  the  defence 
was  not  set  up  in  the  answer;  Htid  that  it  was  the  duty  of  the  referee  to 
decide  the  case  according  to  the  evidence ;  and  that  the  pleadings  must  be 
deemed  to  have  been  amended  so  as  to  include  that  evidence. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  by  Martin  W.  Brett,  Jamed  E. 
Brett  and  Gustavus  A.  Brett,  constituting  the  firm  of 
Brett,  Son  &  Company,  and  Lyman  B.  Carhart,  as  trustee 
of  the  estate  of  Joshua  Gier,  deceased,  against  the  defend- 
ant, to  recover  the  balance  of  an  account  dae  from  the 
defendant  to  one  Caleb  Barstow,  as  treasurer  of  the  de- 
fendant, under  assignments  from  Barstow  to  the  plaintiffs. 

The  complaint  alleged,  Ist.  That  the  plaintiffs,  Mar- 
tin W.  Brett,  Jas  E.  Brett,  Gustavus  A.  Brett,  were,  at 
the  times  hereinafter  mentioned,  copartners,  constituting 
the  firm  of  Brett,  Son  k  Co.,  of  the  city  of  New  York. 
2d.  That  the  plaintiff,  Lyman  B.  Carhart,  was,  on  or 
about  the  23d  day  of  January,  1868,  duly  constituted,  and 
ever  since  has  been,  and  now  is,  the  trustee  of  the  estate 
of  Joshua  Gier,  deceased.  3d.  That  the  defendant  is  a 
religious  corporation,  formed  under  and  pursuant  to  the 
laws  of  the  State  of  Ifew  York,  whose  place  of  residence 
or  location  is  in  the  city  of  Brooklyn.  4th.  That  from 
some  time^in  the  year  1861,  up  to  some  time  in  the  year 
1864,  (but  the  precise  dates  the  plaintiffs  are  not  informed 
of  and  cannot  state,)  one  Caleb  Barstow  was  the  treasurer 
of  the  defendant,  and  as  such  received  and  disbursed  the 
funds  of  the  defendant,  and  divers  other  funds  and  moneys 
of  his  own  were  by  him,  during  said  period,  advanced  and 
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paid  out  in  and  for  the  business  and  purposes  of  the  de- 
fendant, and  at  the  request  of  the  defendant,  and  that  such 
advances  so  made  by  said  Barstow  prior  to  and  up  to  the 
1st  of  November,  1864,  amounted,  over  and  above  all  sums 
received  from  or  for  account  of  defendant  by  him  prior  to 
that  date,  to  the  sum  of  $4550.02,  no  part  or  portion 
whereof  has  since  been  paid  by  the  defendant.  5th.  That 
on  or  about  the  1st  of  November,  1864,  said  Caleb  Bar- 
stow  and  said  defendant  came  to  an  accounting  together 
at  said  city  of  Brooklyn,  of  and  concerning  the  moneys 
so  paid  out  and  received  by  said  Barstow  up  to  that  date 
upon  an  account  in  writing  then  and  there  made  and 
rendered  by  said  Barstow  to  said  defendant,  wherein  and 
whereby  said  defendant  was  found  to  be  indebted  to  said 
Caleb  Barstow  in  the  sum  of  $4836.62,  for  moneys  |»aid 
out  by  said  Barstow  prior  thereto,  and  for  account  and  at 
the  request  of  said  defendant,  over  and  above  all  moneys 
received  by  him  for  its  account,  which  account  the  defend- 
ant accepted,  and  approved  and  agreed  to  its  correctness, 
and  promised  to  pay  the  same.  6th.  That  said  Caleb 
Barstow,  on  the  12th  day  of  July,  1864^  at  said  city  of 
Brooklyn,  paid  for  account  and  at  the  request  of  the  de- 
fendant, as  such  treasurer,  the  sum  of  $114.13,  which  was 
inadvert^itly  omitted  from  said  account  made  and  ren- 
dered as  aforesaid,  and  on  or  about  the  1st  of  November, 
1864,  he  paid  for  account  and  at  the  request  of  the  defend- 
ant, the  further  sum  of  $1700.  7th.  That  said  Barstow, 
in  making  up  said  account  rendered  as  aforesaid,  also 
inadvertently  omitted  to  enter  and  charge  therein  interest 
upon  the  sum  of  $3501.04,  being  the  balance  brought  for- 
ward from  his  previous  account  against  the  defendant,  to 
wit,  from  the  12th  day  of  October,  1863*  to  the  Ist  day  <»f 
November,  1864,  being  the  sum  of  $245.07,  which  sum 
should  have  been  added  to  the  balance  due  him  as  afore- 
said in  said  account.     8ih.  That  said  several  sums  have 
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uot  been  paid,  nor  either  of  them,  except  the  aggregate 
Bum  of  $2345.80  thereof,  paid  between  March  6, 1865,  and 
November  2,  1865,  at  dates  averaging  as  one  payment  6n 
the  2l8t  of  June,  1865.  9th.  That  said  Caleb  Baretow, 
prior  to  the  commencement  of  this  action,  duly  and  for 
value,  assigned  and  transferred  to  the  plaintiffs  his  claim 
and  demand  and  his  right  of  action  therefor  against  the 
defendant  for  the  matters  aforesaid,  and  the  plaintiffs  are 
now  the  lawful  owners  and  holders  thereof.  Wherefore 
the  plaintiffs  demanded  judgment  against  the  defendant 
for  the  sum  of  $4550.02,  with  interest  upon  $5081.69 
thereof  from  the  Ist  of  November,  1864,  and  on  $114.13 
thereof  from  July  12,  1864,  and  on  $1700  thereof  from 
November  1,  1864,  less  interest  on  $2345.80  from  June 
21,  1865,  besides  costs  of  this  action. 

The  defendant,  by  its  answer,  admitted  that  it  was  a 
religious  corporation  organized  under  the  laws  of  the 
State  of  New  York ;  that  from  some  time  in  the  year 
1861,  to  the  month  of  December,  1863,  Caleb  Barstow 
was  the  treasurer  of  the  defendant,  and  as  such  received 
and  disbursed  the  funds  of  said  corporation  ;  but  denied 
each  and  every  other  allegation  in  the  amended  complaint 
contained. 

The  action  was  referred  to  a  referee 

On  the  trial  before  him,  the  defendant  offered  to  prove 
that  prior  to  the  assignment  of  the  demand  in  suit,  by 
Baretow  to  the  plaintiffs,  in  proceedings  supplementary  to 
execution  against  him,  a  receiver  of  Barstow's  property 
was  appointed.  The  counsel  for  the  plaintiffs  objected  to 
the  admission  of  said  order  in  evidence,  that  the  proof 
was  not  admissible  under  the  pleadings,  and  also  upoii 
the  ground  that  the  order  appeared  to  have  been  made  at 
special  term,  and  that  the  court  had  no  power  to  appoint 
a  receiver  in  proceedings  at  special  term;  that  it  must  be 
done  by  the  justice.    The  referee  sustained  the  objection, 
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and  the  counsel  for  the  defendant  excepted.  The  defend- 
ant's counsel  also  offered  in  evidence  the  receiver's  bond, 
dAted  the  blank  day  of  November,  1866,  and  approved 
by  the  judge,  and  asked  the  question,  "  Was  Mr.  Barstow 
examined  on  this  proceedings  and  was  his  examination 
signed  by  him?"  The  counsel  for  the  plaintiffs  objected 
to  the  question.  The  referee  sustained  the  objection,  and 
the  counsel  for  the  defendant  excepted  thereto.  The  de- 
fendant's counsel  offered  the  examination  of  Caleb  Bar- 
stow  in  evidence,  which  was  sworn  to  on  the  9th  of  No- 
vember, at  the  time  of  making  the  order  signed  by  the 
judge.  The  plaintiffs'  counsel  objected.  The  referee 
sustained  the  objection,  and  the  counsel  for  the  defend- 
ant excepted. 

The  referee  found  the  following  facts : 

FirH.  That  the  plaintiffs,  Martin  W.  Brett,  Gustavus  A. 
Brett  and  James  E.  Brett,  were,  at  the  times  mentioned 
in  the  complaint,  copartners  constituting  the  firm  of  Brett, 
Son  &  Co.,  and  that  on  the  23d  day  of  January,  1868,  the 
plaintiff  Lyman  B.  Carhart  was  duly  constituted,  by  a 
decree  of  this  court,  a  trustee  of  the  estate  of  Joshua 
Gier,  deceased,  and  duly  accepted  said  trust  and  acted 
thereunder. 

Second.  That  the  defendant  is  now,  and  was  at  the  said 
time,  a  religious  corporation,  organized  under  the  laws 
of  this  State,  resident  in  the  city  of  Brooklyn,  Kings 
county,  in  this  State. 

Third.  That  during  the  period  hereinafter  mentioned, 
Caleb  Barstow  was  the  treasurer  of  the  defendant,  and  as 
such  received  and  disbursed  its  moneys,  and  also  diebnrsed 
moneys  of  his  own  in  and  about  the  business  of  the  de- 
fendant, and  at  the  request  of  the  defendant* 

Fourth.  That  on  the  12th  day  of  October,  1862,  there 
was  due  to  the  said  Caleb  Barstow  from  the  defendant  for 
moneys  so  paid  out  by  him  for  the  defendant,  over  and 
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above  all  moneys  theretofore  received  by  him  from  and 
for  account  of  the  defendant,  the  sum  of  $4843.39. 

Fifth.  That  between  the  said  last  mentioned  date  and 
the  2d  day  of  June,  1864,  inclusive,  said  Caleb  Barstow 
paid  out  in  divers  sums,  and  at  sundry  times,  for  account 
of  the  defendant,  and  at  its  request,  the  sum  of  95383.83, 
and  that  during  the  same  period  and  after  that,  and  prior 
to  the  commencement  of  this  action^  he  received  from  the 
defendant  and  from  other  sources,  for  account  of  the  de- 
fendant, the  aggregate  sum  of  $6360.93,  and  no  more. 

Sixth.  That  interest  on  the  said  several  sums  so  paid 
out  by  the  said  Barstow,  including  said  balance  of  $4843.39, 
due  him  on  October  12,  1862,  as  aforesaid  computed  to 
the  date  of  the  report,  over  and  above  all  interest  on  the 
said  sums  received  by  him,  amounts  to  the  sum  of  $2962.22. 

Seventh,  Tfiat  the  said  Caleb  Barstow  on  the  19th  day 
of  January,  1866,  duly  assigned  his  claim  and  demand, 
and  his  right  of  action  therefor,  against  the  defendant  for 
the  matters  aforesaid,  to  the  extent  of  $2000  thereof,  to 
the  plaintiffs,  Martin  W.  Brett,  Gustavus  A.  Brett  and 
James  E.  Brett,  composing  the  firm  of  Br.ett,  Son  k  Co., 
aforesaid. 

Eighth.  That  on  the  24th  day  of  January,  1868,  said 
Caleb  Barstow  duly  assigned  the  residue  of  said  claim 
and  his  right  of  action  therefor  to  the  plaintiff  Lyman  B. 
Carhart,  as  such  trustee  as  aforesaid,  and  that  on  said  date 
he  was  indebted  to  said  estate  for  more  than  the  amount 
of  such  assignment. 

And  the  referee  found,  as  a  conclusion  of  law,  that  the 
plaintiffs  were  entitled  to  recover  of  the  defendant  the 
sum  of  $6827.51,  with  costs  of  this  action.  And  he 
ordered  judgment  accordingly. 

iimith  ^  Woodward^  for  the  appellant 

W,  P.  Bichardioftj  for  the  respondents. 
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By  the  Caurtf  Leonard,  J.  The  omission  to  plead  the 
appointment  of  a  receiver  of  Barstow,  prior  to  the  assigD- 
ment  by  him  to  the  plaintiffd,  of  the  demand  in  suit,  np- 
holds  the  decision  of  the  referee,  excluding  evidence  of 
the  proceedings  supplementary  to  execution  and  the  ap- 
pointment of  a  receiver.  The  ownership  of  the  demands 
in  suit  by  the  receiver  should  have  been  affirmatively 
stated.  This  evidence  cannot  be  introduced  to  sustain  a 
denial  that  the  demand  had  been  assigned  to  the  plaintiffi 
and  that*they  were  the  owners.  Perhaps  evidence  tend* 
ing  to  show  that  the  assignment  by  Barstow  was  without 
consideration,  or  that  he  had  made  no  valid  transfer,  was 
admissible  under  the  denial ;  but  not  the  ownership  of  the 
demand  by  a  third  party.  {Ravage  v.  The  Com  Exchange 
In$,  Oo,,  4  Bono,  12 ;  opinion  by  Woodruffs  J.  Seeley  v.  Engelly 
17  Barh.  530.)  This  last  case  was  reversed  by  the  Court 
of  Appeals,  (13  N.  Y.  542,)  but  on  a  different  point,  leav- 
ing the  case  as  authority  upon  this  subject,  inasmuch  as 
it  is  not  referred  to  or  mentioned  as  a  ground  for  reversal. 
I  am  aware  that  there  is  some  diversity  of  opinion,  upon 
this  question,  but  I  am  inclined  to  hold  the  rule  now 
stated,  as  the  better  one,  in  pleading  and  practice. 

It  is  objected  that  the  referee  refused  leave  to  amend 
the  answer  so  as  to  admit  the  evidence  so  excluded.  Five 
years  had  elapsed  since  the  receiver  was  appointed.  The 
defendant  had  not,  during  that  time,  been  called  on  to 
pay,  and  had  not  sought  to  discharge  its  obligation  to  the 
receiver,  nor  to  the  plaintiffs  as  the  assignees  of  Barstow. 
The  subject  of  amendment  is  given,  by  the  Code,  to  the 
referee,  with  large  discretion,  and  I  cannot  say  that  he 
did  not  exercise  the  discretion  soundly.  It  is  a  technical 
defence,  coming  within  the  class  usually  called  dilatory 
pleas,  and  we  should  not  disturb  the  judgment  on  this 
ground. 

It  was  proven,  in  the  case,  without  objection^  that  at  a 
meeting  ol*  tUc  church,  in  January,  186S,  when  Mr.  Bar- 


NEW  YORK— NOVEMBER,  18T2.  ^17 

-" —       -  -  I 

Brett  V.  First  UniverfNilist  Society  of  Brooklyn. 

■■'■"■■  ■         ■   '»      ■  ■  '  I 

Btow  was  present,  the  pastor,  Mr,  Blanchard,  stated  that 
he  was  authorized  by  Mr.  Barstow  to  state  to  the  society 
that  there  was  a  large  deficiency  in  the  revenues;  that  his 
accounts  were  not  made  up,  and  he  could  not  state  the 
exact  amount,  but  that  if  $2300  was  raised,  he,  Barstow, 
would  accept  it  in  full  settlement  of  his  accounts  against 
the  church;  and  Mr.  Blanchard  then  •called  upon  the 
society  for  subsciptions  for  that  amount.  This  sum  was 
raised  by  the  society,  and  paid  to  Mr.  Barstow,  within  a 
short  time. 

This  must  be  held  to  be  a  good  accord  and  satisfaction, 
upon  two  grounds  :  * 

Ist.  The  agreement  was  between  Mr.  Barstow  and  the 
members  of  the  society,  not  otherwise  personally  liable, 
who  paid  that  sum  for  the  satisfaction  of  his  demand 
against  the  society. 

2d.  The  demand  being  uncertain  as  to  amount,  as.  Mr« 
Barstow  conceded  by  admitting  that  he  could  not  state 
the  amount,  at  that  time,  the  payment  of  $2300  on  behalf 
of  the  defendants,  under  an  agreement  that  it  should  be 
received  in  satisfaction,  operated  as  a  full  and  final  release 
of  his  demand. 

This  defence  was  not  set  up  in  the  answer,  and  the 
referee  refused  to  find  the  fact  for  that  reason,  as  I  under* 
stand  it  The  evidence  was  before  him,  however,  and  I 
think  he  was  bound  to  decide  the  case  accordingly.  The 
pleadings  must  be  deemed  to  have  been  amended  so  as  to 
include  this  evidence. 

There  must  be  a  reversal  of  the  judgment,  and  a  new 
trial  before  the  same  referee ;  with  costs  to  abide  the  event. 

[First  Dbparthbitt,  Gbbbral  Tbbx,  at  New  York,  Norember  4,  1872. 
Leonard  Bud  OUbertj  Justices.] 
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The  same  rales  must  gOTeni  the  ezamiDation  of  a  prisoner  od  trial,  when  he  aTails 
himself  of  his  privilege  to  become  a  witness,  as  apply  to  any  other  witness. 

One  of  these  rules  is,  that  a  party  cannot,  upon  cross-examination  of  a  witness 
for  the  advene  party,  draw  out  collateral  statements,  not  material  to  the 
issue  on  trial,  and  then  contradict  such  statements.  He  is  concluded  by  the 
answer  of  the  witness. 

Upon  the  trial  of  a  prisoner,  upon  an  indictment,  he  became  a  witness  in  his 
own  behalC  On  his  cross-examination  by  the  district  attorney,  he  testified 
that  he  had  not  been  convicted  of  burglary,  before  the  alleged  offence  was 
committed.  This  question  was  then  pu.t  to  him :  "  I  ask  you  again,  specifi- 
cally, were  you  not,  on  April  26,  1866,  arraigned  at  the  bar  of  this  court, 
charged  with  the  crime  of  burglary ;  did  you  not  confess  your  guilt,  and 
were  you  not  sentenced  to  three  years  in  the  State  prison,  for  that  offence  1" 
The  prisoner  answered,  "  I  was  not  No,  sir."  The  district  attorney  offered 
to  prove,  by  the  records  of  the  court,  that  a  person  by  the  nsme  of  the 
prisoner  was  convicted  of  felony.  The  court,  although  it  decided  that  this 
was  immaterial  proof,  unless  it  was  connected,  in  some  way,  with  the  pris- 
oner, admitted  the  evidence.  The  district  attorney  then  stated  the  contents 
of  a  record  which  showed  a  conviction  of  a  person  of  the  same  name  as  the 
prisoner,  on  the  26th  of  April|  1866,  of  burglary  in  the  third  degree.  Sub- 
sequently the  court  ngected  evidence  to  show  that  the  prisoner  was  the 
person  named  in  the  record  of  conviction. 

SeUf  that  the  above  rule  of  evidence  was  violated,  on  the  trial.  That  the 
record  of  conviction  was  inadmissible,  even  in  connection  with  the  testimony 
aUund0,  that  the  prisoner  was  the  person  named  in  it;  and  it  should  have 
been  rejected  altogether. 

Heldf  aUo,  that  it  was  impossible  to  say  that  the  prisoner  was  not  prejudiced 
by  this  evidence,  or  that  the  rejection  of  the  evidence  offered,  to  show  the 
identity  of  the  person  named  in  the  record,  cured  the  error.  That  the 
record  being  in,  the  jury,  in  the  absence  of  testimony  on  the  sub^ject,  had 
a  right  to  draw  the  inference  of  identity  of  person  from  the  identity  of 
name.  And  that  the  judge  should  have  withdrawn  the  matter  fh)m  the 
consideration  of  the  jury,  and  have  told  them,  distinctly,  to  disregard  it. 

Competent  evidence  cannot  be  rejected  on  the  ground  that  it  is  inconclusive, 
or  of  little  weight. 

» 

ERROR  to  the  New  York  court  of  general  sesaions,  to 
reverse  a  conviction  for  a  felony. 

By  the  Court^  Gilbert,  J.  Upon  the  trial,  the  prisoner 
became  a  witness  on  his  own  behalf.  On  his  cross-exam- 
ination by  the  district  attorney,  he  testified  that  he  had 
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not  been  convicted  of  burglary,  before  the  alleged  offence 
was  committed.  At  a  later  stage  of  his  cross-examination, 
this  question  was  put  to  him  :  **'  I  ask  you  again,  specifi- 
cally, were  you  not,  on  April  25,  1856,  arraigned  at  the 
bar  of  this  court,  charged  with  the  crime  of  burglary  ? 
Did  you  not  confess  your  guilt,  and  were  you  not  sen- 
tenced to  three  years  in  the  State  prison,  for  that  offence?" 
The  prisoner  answei^ed :  "  I  was  not.  No,  sir."  The 
case  shows  that  afterwards  the  district  attorney  renewed 
his  motion  to  prove  by  the  records  of  the  court  that  a  per- 
son by  the  name  of  the  defendant  was  convicted  of  felony ; 
upon  which  the  prisoner's  counsel  objected  to  the  evi- 
dence. Thereupon  the  court  decided :  "  This  is  imma- 
terial proof,  unless  it  is  connected,  in  some  way,  with  the 
prisoner.  It  is  a  preliminary  offer  upon  an  immaterial 
matter^  and  it  will  be  time  for  you  (the  prisoner's  counsel) 
to  object  when  he  (the  district  attorney)  offers  a  witness 
to  prove  a  substantive  matter."  To  this  decision  the  pris- 
oner's counsel  excepted.  The  district  attorney  then  stated 
the  contents  of  a  record  which  showed  a  conviction  of 
William  Marx,  April  25,  1856,  of  burglary  in  the  third 
degree,  a  copy  of  which  appears  in  the  bill  of  exceptions. 
Subsequently,  the  court  rejected  evidence  offered  to  show 
that  the  prisoner  was  the  person  named  in  the  record  of 
conviction. 

It  is  now  conceded  that  the  record  of  conviction  was 
inadmissible,  even  in  connection  with  the  testimony 
aliunde^  that  the  prisoner  was  the  person  named  in  it. 
This  is  no  doubt  correct.  The  same  rules  of  evidence 
must  govern  the  examination  of  a  prisoner,  when  he  avails 
himself  of  his  privilege  to  become  a  witness,  as  apply  to 
any  other  witness.  One  of  these  is^  that  a  party  cannot, 
upon  cross-examination  of  a  witness  for  the  adverse  party, 
draw  out  collateral  statements,  not  material  to  the  issue 
on  trial,  and  then  contradict  such  statements.  He  is  con- 
cluded by  the  answer  of  the  witness. 
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We  think  this  rule. was  violated,  in  this  case.  Although 
the  decision  of  the  conrt  was,  that  the  evidence  objected 
to  was  immaterial  without  further  evidence  connecting  it 
with  the  prisoner,  yet  the  evidence  was  admitted.  It 
should  have  been  rejected  altogether.  It  is  impossible  to 
say  that  the  prisoner  was  not  prejudiced  by  it ;  or  that  the 
rejection  of  the  evidence  offered,  to  show  the  identity  of 
the  prisoner  as  the  person  named  in  the  record,  cured  the 
error.  The  record  was  in,  and  in  the  absence  of  testimony 
on  that  subject  the^ury  had  the  right  to  draw  the  infer- 
ence of  identity  of  person,  from  the  identity  of  name. 

The  remarks  of  the  judge,  on  this  subject,  in  his  charge 
to  the  jury,  were  too  restricted  to  obviate  the  effect  which 
must  have  been  produced  by  the  record.  He  should  have 
withdrawn  it  from  the  consideration  of  the  jury,  and  have 
told  them,  distinctly,  to  disregard  it.  Not  having  done  so, 
the  6rror  remains. 

We  think,  also,  that  the  court  erred  in  rejecting  evi- 
dence of  the  nature  of  the  disease  which  the  prisoner  had. 
Taken  in  connection  with  the  prisoner's  testimony,  it  was 
certainly  competent  It  may  have  been  inconclusive,  or 
of  little  weight,  but  competent  evidence  cannot  be  rejected 
on  that  ground. 

For  these  reasons,  the  judgment  below  must  be  re- 
versed, and  a  new  trial  must  be  granted  to  the  prisoner. 

[First  Dbpabtmbvt,  Gbhibal  TbbKi  at  New  Tork,  NoTember,  4, 1872. 
In^aKma,  jAomtd  and  QiSb$ri^  Justices.] 
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In  the  matter  of  the  petition  of  Lucinda  L.  Morgan  and 
othei*8,  for  the  removal  of  William  R.  Morgan,  as 
trustee. 

Although  the  wishes  of  a  ceMtui  que  ^nu^  should  not,  in  all  cases,  control  the  re- 
moval or  the  appointment  of  a  trustee,  yet  where  the  eutui  que  truet  is  of  full 
age,  in  every  way  competent  to  judge  for  himself,  and  to  form  an  opinion  as 
tp  what  person  would  be  agreeable  to  him  as  a  trustee,  his  wishes  should 
have  great  weight  with  the  court. 

Where  (wo  of  the  trustees  and  the  eetiui  que  iruet  Joined  in  a  petition  praying 
for  the  removal  of  the  third  trustee,  and  a  referee  made  a  report  recommend- 
ing the  removal,  the  court,  considering  the  intimate  and  confidential  rela- 
tions and  transactions  exUting  between  trustees  and  the  ^M^wt  que  trutt ; 
that  the  person  really  in  interest  was  the  eeeiui  que  trust ;  that  she  was  of 
mature  age ;  and  that  difficulties  had  arisen  among  the  three  trustee^,  and 
the  eeetui  que  truat  sym|)athised  with  the  two  who  joined  with  her  in  the  pe- 
tition, removed  the  third  trustee ;  although  there  was  nothing  in  the  report 
affecting  his  moral  character,  and  it  appeared  that  he  had  intended  to  dis- 
charge the  duties  of  his  office  with  strict  fidelity. 

THE  petitioners,  LacindaL.  Morgan  and  Henry  Morgan, 
are  trustees,  and  Lucinda  M.  Ely  the  cestui  que  trust. 
They. applied  to  the  court,  by  petition,  for  the  removal  of 
the  co-trustee,  William  R.  Morgan.  The  matter  was  refer- 
red to  a  referee,  and  a  report  was  made,  recommending 
the  removal.  On  that  report  an  order  of  removal  was 
entered ;  from  which  William  R.  Morgan  apj^aled. 

By  the  Gourty  Learned,  J.  There  is  nothing  in  the  re- 
port affecting  the  moral  character  of  the  appellant.  On 
the  contrary,  the  referee  expressly  states  his  belief  that 
many  of  the  acts  complained  of  are  to  be  traced  to  a  con- 
scientious conviction  that  they  were  in  the  line  of  his 
duty.  Aud  in  the  view  we  take  of  the  matter  we  may 
assume  that  the  appellant  has  intended  to  discharge  the 
duties  of  his  office  with  strict  fidelity. 

We  cannot  say  that,  in  all  cases,  the  wishes  of  a  cestui 
que  trust  shall  control  the  removal  or  the  appointment  of 
a  trustee,  but  in  a  case  like  the  present,  where  the  ceHui 
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que  trust  is  of  full  age,  in  every  way  competent  to  judge 
for  herself,  and  to  form  an  opinion  as  to  what  person 
would  be  agreeable  to  her  as  a  trustee,  we  think  that  her 
wishes  should  have  great  weight  with  the  court  It  is 
plain  that  difficulties  have  arisen  among  the  three  trustees, 
and  the  cestui  que  trust  sympathises  with  the  two  who 
joiu  in  the  petition.  Kow  the  relations  between  trustees 
and  the  cestui  que  trust  must  necessarily  be  intimate.  The 
parties  must  frequently  be  brought  together  in  business 
transactions  of  a  confidential  character.  It  is  therefore 
very  important  thatthere  should  be  full  and  perfect  har- 
mony between  them.  And  as  the  person  really  in  inter- 
est is  the  cestui  que  trusty  we  think  that  when  she  is  fully 
capable  of  deciding  for  herself,  she  should  be  allowed  to 
do  so.  The  trustees  have  no  personal  interest  in  the 
matter.  They  are  only  charged  with  a  duty,  and  one 
which  is  generally  onerous,  and  poorly  compensated. 

With  these  views,  and  without  expressing  any  opinion 
unfavorable  to  the  character  or  to  the  integrity  of  the 
appellant,  we  think  the  order  should  be  affirmed. 

[FiBBT  Dbpabtxbkt,  Gbmbbal  Tsbm,  at  New  York,  November  4,  1872. 
ZiOHord  and  Ztm'Mdf  Justaoes.] 


•  •• 


Elinck  vs.  Kelly,  Sherifl',  &c. 

After  a  stock  of  goods,  in  a  store,  belonging  to  F.  db  T.  had  been  levied  upon 
by  the  sheriff  by  virtue  of  an  attachment  at  the  suit  of  P.  &  Co.,  an  agree- 
ment was  made  by  F.  &  T.  for  the  sale  of  the  goods  to  the  plaintiff.  An 
inventory  was  made,  and  thus  the  goods  were  designated ;  the  price  was 
agreed  upon,  a  part  of  it  paid,  and  notes  given  for  the  balance,  after  deduct- 
iu((  the  amount  of  the  debt  due  in  the  attachment  suit  of  P.  &  Co.,  of  which 
debt  the  plaintiff  assumed  the  payment ;  and  a  bill  of  sale  of  the  goods 
was  made  by  F.  &  T.  to  the  plaintiff,  and  receipted ;  and  all  that  it  was  In 
the  power  of  the  vendors  to  do  was  done,  to  make  a  delivery  of  the  goods. 
Sdd  that,  assuming  that  the  transaction  was  not  fraudulent,  it  embraced 
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aU  the  elements  requisite  to  make  an  effectual  sale  of  the  goods  to  the 
plaintiff. 

Held,  alto,  that  the  sheriff  was  not  authorized  to  seize  or  hold  the  goods  under 
attacliments  issued  against  the  property  of  F.  &>  T.  alter  such  sale  to  the 
plainiiff  was  ijaade ;  for  the  reason  that  the  goods  were  no  longer  the  prop- 
erty of  F.  A,  T.,  but  of  the  plaintiff. 

And  the  plaintiff  baring  offered,  before  commencing  this  action  against  the 
sheriff,  to  (tay  him  the  amount  for  which  he  held  the  goods  at  the  time  of 
the  sale  thereof  to  the  plaintiff,  if  he  would  restore  the  goods,  which  the 
sheriff  refused  to  do,  claiming  the  right  to  hold  them  under  the  subsequent 
attachments ;  ^eld  that  after  such  refusal,  a  formal  tender  would  have  been 
useless,  and  was  therefore  unnecessary. 

Seld.  further,  that  the  plaintiff's  right  to  the  possession  of  the  goods,  upon 
payment  of  the  amount  of  the  first  attachment,  and  costs,  was  clear.  That 
the  offer  to  pay,  under  the  circumstances,  was  equivalent  to  actual  pay- 
ment ;  and  the  refusal  of  the  sheriff  to  restore  the  goods  on  receiFing  the 
offer  of  payment,  was  an  act  of  conversion,  on  his  part 

APPEAL  from  a  judgment  entered  upon  a  dismissal  of 
the  complaint  on  the  trial  at  the  circuit,  before  the 
court  and  a  jury. 

The  complaint  was  for  the  wrongful  taking  and  unlaw- 
ful detention  and  conversion  of  the  interest  of  the  plain- 
tiff in  goods,  wares  and  merchandise,  of  the  value  of 
$45,000,  owned  by  the  plaintiff,  subject  to  the  lien  of  an 
attachment  for  about  $11,000,  issued  to  and  levied  by  the 
defendant  as  sheriff  of  the  city  and  county  of  New  York. 

The  answer  denied  the  alleged  ownership  of  the  prop- 
erty, also  the  alleged  wrongful  taking,  detention,  and 
conversion,  and  set  up  a  justification  of  the  taking,  Jcc, 
under  various  attachments. 

It  was  proved  at  the  trial,  that  on  the  morning  of  the 
12th  of  November,  1866,  Folger  &  Tibbs,  of  the  city  of 
New  York,  were  the  owners  of  a  stock  of  goods  then  in 
the  store  54  Leonard  street,  in  said  city,  on  which  goods 
an  attachment,  at  the  suit  of  Paine,  Berry  &  Co;,  against 
them  for  about  J11,000,  had,  on  the  10th  of  that  month, 
been  levied  by  the  defendant  as  sheriff^  by  virtue  of  which 
the  sheriff,  by  his  assistants,  had  the  goods  in  his  custody 
at  said  store.     The  plaintiff  was  a  merchant  in  dry  goods 
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and  clothing,  residing  at  Lyons,  New  York.  He  also  had 
an  anction  business,  which  he  carried  on  at  different 
places  in  that  vicinity.  The  plaintiff  first  became  ac- 
quainted with  Folger  &  Tibbs,  October  9,  1866,  at  which 
time  he  bought  goods  of  them.  He  came  to  New  York 
on  the  morning  of  the  11th  of  November,  and  in  the 
course  of  that  day  a  negotiation  was  opened  betweea 
Folger  &  Tibbs  and  the  plaintiff  for  the  sale  of  the  goods 
to  the  plaintiff.  In  the  evening  and  night  of  that  day  an 
inventory  of  the  stock  of  goods  was  taken  by  Folger  & 
Tibbs.  When  it  was  completed,  and  between  twelve  and 
one  o'clock  the  next  morning,  the  negotiation  resulted  in 
the  purchase  of  the  goods  by  the  plaintiff.  The  inventory 
amounted  to  about  (45,000,  and  the  goods  were  of  that 
value.  By  the  terms  of  the  purchase  the  plaintiff*  was  to 
pay  sixty  cents  on  the  dollar  of  the  amount  of  the  inven- 
tory as  follows:  to  assume  the  payment  of  the  attachment 
debt  to  Paine,  Berry  &  Co. ;  to  pay  $6000  in  cash,  and 
give  his  notes  at  thirty,  sixty  and  ninety  days  at  bank, 
for  the  balance ;  all  which  was  done  by  the  plaintiff.  A 
bill  of  sale  was  thereupon  given  by  Folger  &  Tibbs  to  the 
plaintiff  for  the  goods,  duly  receipted.  The  plaintiff  also 
paid  Folger  &  Tibbs  the  rent  of  the  store  up  to  the  1st  of 
December,  they  having  hired  it,  and  paid  the  rent  to  that 
time.  During  the  negotiation  for  the  purchase,  the  plain- 
tiff consulted,  and  was  advised  by  counsel,  he  could  pur- 
chase the  goods  subject  to  the  lien  of  the  Paine,  Berry  & 
Co.  attachment.  After  the  payments  had  been  made  and 
the  bill  of  sale  delivered,  the  plaintiff  was  introduced  to 
the  sheriff*,  who  had  been  there  during  the  whole  time, 
and  told  him  he  had  bought  the  stock;  that  it  was  very 
near  morning,  and  he  thought  he  would  not  go  to  the 
hotel ;  to  which  the  sheriff*  answered,  "  very  well,  there 
is  a  couch  ;  there  are  some  blankets,  yon  can  make  your- 
self comfortable.**  Tibbs  gave  to  the  plaintiff  the  keys 
of  the  store;  then  all  went  away  except  the  two  watch-. 
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men,  the  porter,  and  the  plaintiff;  the  plaintiff  remained 
in  poesession  aboat  ten  days.  The  next  morning,  the 
12th,  the  plaintiff'  was  at  work,  arranging  the  goods. 
About  ten  o'clock,  between  ten  and  eleven,  the  sheriff* 
came  in  with  attachments ;  afterwards,  that  day,  he  came 
in,  several  times,  with  other  attachments.  On  the  ISth, 
14th  and  17th  of  November,  other  attachments  subse- 
quent to  that  in  favor  of  Paine,  Berry  k  Co.,  were  issued 
to  the  sheriff',  under  which  attachments  the-  defendant 
claimed  to  hold  the  entire  interest  in  the  goods,  subject  to 
the  lien  of  the  first  named  attachment.  After  the  pur- 
chase, and  while  the  plaintiff  and  the  sheriff  were  in  the 
store  together,  the  plaintiff  told  the  sheriff  he  was  willing 
to  pay  the  first  attachment  if  he  could  have  the  goods. 
The  sheriff  said,  "  they  were  determined  to  hold  them." 
This  action  was  commenced  December  27,  1866.  In  the 
latter  part  of  December,  before  the  commencement  ot  the 
action,  the  plaintiff,  by  his  attorney,  called  on  and  in- 
formed the  defendant  that  he  should  hold  him  responsi- 
ble for  the  goods,  less  the  amount  of  the  first  attachment; 
and  offered  to  pay  him  the  amount  of  that  attachment. 
The  defendant  waived  a  formal  tender;  and  refused  to 
give  up  the  goods,  claiming  them  under  the  other  attach- 
ments. The  goods  were  sold  by  the  sheriff  before  the 
commencement  of  this  action,  some  time  in  November, 
except  some  that  had  been  replevied  from  the  sheriff; 
and  the  amount  realized  at  the  sale,  beyond  satisfying  the 
first  attachment  and  expenses,  and  which  went  to  the 
second  attachment,  was  95713.62.  After  the  sale,  and 
before  the  commencement  of  this  action,  the  plaintiff,  by 
his  attorney,  notified  the  sheriff  that  he  was  required  to 
defend  the  replevin  suits,  and  demanded  of  the  sheriff  the 
surplus  money.  Evidence  was  received,  on  the  part  of  the 
defendant,  of  the  attachments  subsequent  to  the  purchase 
of  the  goods  by  the  plaint'iff,  under  objections  and  excep- 
tions on  the  part  of  the  plaintiff 
Vol.  LXin.  40 
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At  the  close  of  the  evidence,  the  defendant  moved  for 
a  dismissal  of  the  complaint,  on  the  grounds  stated  in  the 
case,  1.  That  the  plaintiff  had  failed,  by  his  proofs,  to 
establish  a  cause  of  action.  2.  That  no  title  to  the  goods 
had  passed  to  the  plaintiff.  3.  That  this  action  could  not 
be  maintained,  whether  considered  as  an  action  of  trespass 
or  trover.  4.  That  the  attachment  in  favor  of  Paine, 
Berry  &  Co.  had  not  been  paid  before  the  levy  under  the 
second,  attachment  The  motion  was  granted,  and  the 
plaintiff  excepted  to  the  decision. 

T,  R.  Strong^  for  the  appellant. 

L  It  must  be  assumed,  in  the  review  of  the  decision 
dismissing  the  complaint,  that  the  transactions  between 
the  plaintiff  and  Folger  &  Tibbs,  of  the  purchase  of  the 
goods  by  the  plaintiff*,  and  relating  thereto,  were  free  from 
any  intention   to   defraud   creditors,  and  in  good  faith. 

1.  Under  the  evidence,  the  question  of  fraud  did  not  be- 
long to   the   court;    but  was   exclusively   for  the  jury. 

2.  The  motion  was  not  made  upon  the  ground  of  fraud. 

3.  And  the  dismissal  could  not  be  justified  on  such 
ground.  The  decision  would  be  erroneous  for  withdraw- 
ing the  case  from  the  jury.  No  request  that  the  case  be 
submitted  to  the  jury,  was  necessary.  The  decision  was 
a  refusal  to  do  so.  (Sheldon  v.  The  Atlantic  Fire  and  Ma- 
rine Ins.  Co.,  26  N.  Y.  460,  464,  465.) 

II.  ^oth  parties  assumed  that  Folger  &  Tibbs  were  the 
owners  of  the  goods,  and  claim  under  them.  The  defend- 
ant claiming  by  virtue  of  the  attachment  of  Paine,  Berry 
&  Co.,  two  days  prior  to  the  purchase  by  the  plaintiff',  the 
r2th  of  November,  1866,  and  other  attachments  subne- 
quent  to  that  purchase.  The  plaintiff  claiming  by  his 
purchase,  subject  to  the  attachment  of  Paine,  Berry  &  Co  , 
and  prior  to  the  other  attachments. 

III.  The  purchase  by  the  plaintiff'  vested  in  him  the 
entire  interest  of  Folger  &  Tibbs  iu  the  goods,  which  was 
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the  sole  and  absolute  ownership,  subject  to  the  lien  of 
the  attachment  then  upon  the  goods.  The  delivery  of 
the  goods,  subject  as  aforesaid,  was  full  and  ample,  but  a 
delivery  of  the  bill  of  sale  would  have  been  sufficient  to 
vest  the  title  without  any  other  delivery.    (  Wilkes  v.  Ferris^ 

5  John.  835.  Buaaell  v.  Oarringtan,  42  N.  T.  118,  124, 
125.  Terry  v.  Wheeler,  25  id.  520,  524-526.  Olyphant  v. 
Baker,  5  Denio^  379.)  The  sherift',  by  that  attachment,  had 
only  a  qualified,  special  interest,  a  mere  lien  for  the  purpose 
of  the  collection  of  the  attachment  debt ;  the  ownership  and 
whole  interest  beyond  that  was  in  the  plaintiff.  {Pierce  v. 
Kingsmill,  25  Barh.  631.  Bhoade  v.  Woode,  41  id.  471, 
474.  Froet  v.  Mott,  34  N.  T.  253,  255.  Code,  §  227, 
^c,  as  to  lien  of  attachment)  The  sheriff-  might  retain  the 
goods,  or  sell  them  under  the  order  of  the  court,  and  hold 
the  proceeds  to  the  amount  of  the  debt,  but  beyond  that 
had  no  right  to  them  whatever.  If  Folger  &  Tibbs  had, 
after  the  levy  of  the  attachment,  assigned  the  goods*  to 
pay  creditors,  the  assignee  would  have  acquired  the  title 
subject  to  the  payment  of  the  debt  to  the  attaching  cred- 
itor. (Orant  v.  Chapman^  38  If.  T.  293.)  And  upon  the 
same  principle  the  absolute  purchaser  would  acquire  the 
absolute  ownership,  subject  to  the  like  payment.  (Frogt 
V.  Hai,  3  Wend.  386.) 

TV.  It  was  an  unlawful  taking  and  conversion  of  the 
interest  of  the  plaintiff  in  the  goods  to  assume  to  attach, 
hold  and  dispose  of  it,  under  attachments  against  Folger 

6  Tibbs  coming  to  his  hands  subsequent  to  the  purchase 
by  the  plaintiff.  The  levy  of  the  subsequent  attachments 
was  wrongful,  as  against  the  plaintiff's  interest.  It  was  an 
assertion  of  dominion  over  the  property  beyond  the  lien 
of  the  first  attachment,  which  was  a  conversion.  The  de- 
fendant asserted  a  right  to  the  whole  property  to  satisfy 
all  the  attachments.  It  was,  most  clearly,  an  unlawfol 
taking  and  conversion  to  insist  upon  retaining  and  selling 
the  property  after  the  offer  of  the  plaintiff  to  pay  the 
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attachment,  connected  with  the  waiver  by  the  defendant 
of  a  formal  tender.     {Me»erole  v.  Archer^  3  Botw.  376,  382.) 

Y.  The  sale  of  the  goods  to  the  amount  of  95713.52  be- 
yond what  was  necessary  to  pay  the  first  attachment,  and 
applying  that  surplus  to  the  subsequent  attachments  was, 
manifestly,  an  unlawful  taking  and  conversion. 

VL  The  admission  in  evidence  of  the  subsequent  at- 
tachments, and  the  proceedings  connected  with  them, 
was  erroneous. 

A,  J.  Vanderpoelj  for  the  respondent 

I.  The  court  properly  dismissed  the  complaint,  because 
no  title  to  the  goods  in  controversy  had  ever  passed  to 
the  plaiutifi*.  1.  At  the  time  of  the  alleged  sale  Folger 
&  Tibbs  had  neither  the  possession  of  the  property  nor 
the  right  to  such  possession.  2.  The  payment  of  the 
Paine  attachment  by  the  plaintiff  was  a  condition  prece- 
dent which  was  not  performed,  and  was  not  and  could 
not  be  waived.  It  was  part  of  the  cash  consideration  ; 
delivery  of  the  property  could  not  be  made,  and  the  trans- 
fer was  not  intended  by  the  parties  to  be  complete  until 
isifter  payment  of  said  attachment  indebtedness  by  the 
plaintiff.     {Smith  v.  Lynes,  5  jY.  T.  44.) 

II.  The  sheriff  was  justified  in  selling  the  property  as 
he  did,  and  no  tender  of  the  amount,  or  payment,  of  the 
Paine  attachment,  after  the  delivery  of  the  subsequent 
attachments  to  him,  could  relieve  him  of  the  duty  of  selU 
iug.  The  property  in  the  defendant's  hands  was  subject 
to  the  attachments  received  by  him  on  Monday,  and,  by 
operation  of  law,  these  attachments  became  liens  upon 
the  property  from  the  time  of  their  delivery  to  him. 

III.  The  complaint  is  for  wrongfully  taking  and  unlaw- 
fully detaining  and  converting  the  property  of  the  plain- 
tifi*.  The  action  was  not  sustained  by  the  evidence, 
because  it  failed  to  show  property  in  the  plaintiff  of  the 
goods  in  question,  and  a  right  of  possession  thereto,  at 


NEW  YORK— NOVEMBER,  1872.  829 

Klinck  r.  Kelly. 

the  time  of  the  alleged  taking  and  conversion.  The  right 
of  possession,  with  either  general  or  special  property  in 
the  plaintiff,  was  essential  to  sustain  the  action. 

By  the  Oourt^  Gilbbrt,  J.  The  questions  presented  are : 
Ist.  Whether  there  was  a  valid  and  completed  sale  of  the 
goods  by  Folger  A;  Tibbs  to  the  plaintiff;  and  2d.  Whether 
the  facts  make  out  the  cause  of  action  alleged.  Upon 
both  these  questions  our  opinion  must  be  in  the  affirmative. 

Nothing  appears  to  be  wanting  to  make  an  effectual 
bargain  and  sale  of  the  whole  stock  of  goods.  An  inven- 
tory was  made,  and  thus  the  goods  were  designated ;  the 
price  was  agreed  upon,  and  a  part  of  it  paid;  and  all  that 
it  was  in  the  power  of  the  vendors  to  do  was  done,  to 
make  a  delivery  of  the  goods.  The  goods  had  been  seized 
by  the  sheriff'  by  virtue  of  an  attachment  against  Folger 
&  Tibbs.  Bat  this  did  not  alter  the  general  property  in 
the  goods,  or  disable  Folger  &  Tibbs  from  making  a  sale 
of  them,  subject  to  the  rights  acquired  by  means  of  the 
attachment.  The  attachment  created  a  lien  only.  The 
goods  were  held  by  the  sheriff*  contingently  "  as  security  for 
such  judgment  as  the  attaching  creditor  might  recover ;" 
((7<7d«,  §  227;)  and  upon  payment  of  the  debt  and  all 
costs  of  the  proceeding,  it  was  the  duty  of  the  sheriff  to 
restore  the  property.  (Idem.  §  237.)  We  have  no  doubt 
that  the  transaction  embraced  all  the  elements  requisite 
lO  make  an  effectual  sale  of  the  goods.  {Oro/ootY,  Bennett^ 
2  N.  T.  258.  Olyphant  v.  Baker,  5  Dmio,  379.)  The  sher- 
iff  was  not  authorized  to  seize  or  hold  the  goods  under 
the  attachments  which  came  into  his  hands  after  this  sale 
was  made ;  for  the  reason  that  the  goods  were  no  longer 
the  property  of  Folger  &  Tibbs,  but  of  the  plaintiff.  It  is 
scarcely  necessary  to  observe  that  the  court  below  having 
nonsuited  the  plaintiff,  we  are  bound  to  assume,  in  the 
present  disposition  of  the  case,  and  have  assumed,  that 
the  transaction  between  the  plaintiff  and  Folger  &  Tibbs 
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was  not  fraudulent,  as  to  the  creditors  of  the  latter.  For 
if  the  question  of  fraud  had  been  raised,  in  the  court  be- 
lowy  it  would  have  been  the  duty  of  the  court  to  submit 
the  case  to  the  jury. 

The  plaintiff  offered,  before  this  action  was  commenced, 
to  pay  the  sheriff  the  amount  for  which  he  held  the  goods, 
at  the  time  of  the  sale  to  the  plaintiff,  if  he  would  restore 
the  goods.  This  was  refused  by  the  sheriff,  on  the  ground 
which  was  distinctly  stated  by  him — ^that  he  should  hold 
the  goods  under  the  other  attachments.  After  such  a  re- 
fusal, a  formal  tender  would  have  been  useless,  and  was 
therefore  unnecessary. 

The  plaintiff's  right  to  the  possession  of  the  goods,  upon 
payment  of  the  amount  of  the  first  attachment  and  costs, 
is  clear.  The  offer  to  pay,  under  the  circumstances,  was 
equivalent  to  actual  payment,  and  the  refusal  of  the  sher- 
iff* to  restore  the  goods  on  receiving  the  payment  offered, 
was  an  act  of  conversion  on  his  part 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

[First    Dbpastmbht,   Gbvbeal  Tbbx,  ftt  New  York,  November  4, 1872. 
Zmmardusd  OUbert^  Justicee.] 


Henby  Nbwman,  plaintiff  in  error,  v«.  The  People  of  the 

68  830  State  of  New  York,  defendants  in  error. 

m  606; 

Under  the  act  of  the  legislature  of  May  7, 1869,  which  provides  that  a  |>arty 
accused  of  crime  shall,  at  his  own  request  and  not  otherwise,  be  deemed 
a  competent  witness  in  his  own  behalf,  a  prisoner,  on  his  trial,  was  put 
upon  the  stand  as  a  witness  in  his  own  behalf,  and  examined  by  his  own 
counsel,  and  cross-examined  by  the  district  attorney.  On  his  cross-examin- 
ation, being  asked  if  he  had  been  in  the  State  prison,  he  said  he  had,  and 
serred  out  his  term.  The  court  instructed  the  jury  to  wholly  disregard  the 
testimony  of  the  prisoner.    JEM  that  this  was  an  error. 


NEW  YORK— NOVEMBER,  1872.  631 

Newman  v.  The  People. 

BMt  altOf  that  it  was  an  error  in  the  court,  if  the  testimony  could  have  been 
excluded,  to  admit  the  testimony  and  then  direct  the  Jury  to'  disregard  it. 

The  law  intended  to  allow  a  prisoner  the  benefit  and  privilege  of  stating  to 
the  jury  any  matter  calculated  to  explain  the  charge  against  him.  This 
privilege  is  to  be  enjoyed  irrespective  of  any  matter  which  could  disqualify 
a  witness  under  ordinary  circumstances. 

The  degree  of  credit  to  which  a  prisoner,  examined  as  a  witness  in  his  own 
behalf,  is  entitled,  is  to  be  decided  by  the  jury,  and  not  the  court. 

ERROR  to  the  New  York  cotfrt  of  general,  sessions, 
where  the  prisoner  was  tried  upon  an  indictment  for 
grand  larceny. 

The  indictment  charged  this  larceny  as  a  second  offence. 
It  alleged  that  the  said  Newman,  hy  the  name  of  Edward 
Ryan,  was  duly  convicted  of  grand  larceny  in  the  court 
of  general  sessions,  on  the  23d  day  of  May,  1860,  and 
sentenced  to  imprisonment  in  the  State  prison  for  the  term 
of  two  yeara,  and  then  proceeded  to  charge  him  with  the 
larceny  for  which  he  was  then  tried.  On  the  trial,  the  pris- 
oner was  examined  as  a  witness  in  his  own  behalf. 

He  was  convicted  and  sentenced  to  the  State  prison  for 
the  term  of  ten  years. 

Wm.  F.  Hawe^  for  the  plaintiff  in  error. 

I.  The  court  erred  in  striking  out  the  evidence  of  the 
prisoner,  and  in  instructing  the  jury  to  disregard  the  evi- 
dence of  the  prisoner.  In  the  case  of  Delamaier^  plaintiff 
in  error  v.  The  People^  defendant  in  error ^  (Third  department, 
September  term,  1871 ;  Alb.  Law  Jour,,  February  24, 1872,) 
the  prisoner  was  indicted  for  an  assault  with  intent  to 
commit  rape,  and,  on  the  trial,  he  offered  himself  as  a 
witness  in  his  own  behalf.  The  court  refused  to  allow 
him  to  be  sworn,  because,  as  was  admitted,  he  had  served 
out  a  term  in  the  State  prison,  having  been  sent  there  on 
a  conviction  for  a  felony.  It  was  held,  that,  hj  chapter 
678  of  the  laws  of  1869,  in  all  cases  of  trials  by  indict- 
ments, &c.,  against  persons  charged  with  any  criminal  of- 
fence, the  person  so  charged,  no  matter  how  infamous,  or 
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to  what  extent  branded  by  a  judgment  of  conviction, 
shoald  be  permitted  to  testify  in  his  own  behalf.  The 
court  below  erred  in  the  rejection  of  the  eyidence  offered, 
and  the  judgment*  and  conviction  was,  for  that  reason, 
reversed.     {See  8.  (7.,  5  Lans.  332.) 

II.  The  court  erred  in  proving  the  former  conviction 
of  the  plaintiff  in  error,  before  the  prisoner  had  put  his 
character  in  issue.  (2  Ru98ell  an  Onm€$,  129.  T%e  Queen 
V.  ShntOewari,  3  Carr.  A  K.  375.  2  Den.  0.  0.  351.  5  Coz'e 
Grim.  Ga$.  369,387,  Boeeoe^eOrim.  Hv.  200,  AUoeeePeopU 
V.  White,  14  Wend,  111.)  We  insist,  that  upon  the  author- 
ity of  the  case  of  Delomater  v.  The  People,  (5  Lcom.  332,) 
and  the  other  cases  cited,  the  conviction  should  be  re* 
versed,  and  a  new  trial  ordered. 

Orlando  L.  SUwart,  (assistant  district  attorney,)  for  the 
defendants  in  error. 

I.  The  indictment  was  in  the  proper  form,  and  the  evi- 
dence to  sustain  it  was  competent  testimony.  It  set  forth 
the  former  conviction  of  the  prisoner  of  grand  larceny, 
his  sentence,  and  avers  that,  '^  having  been  duly  discharged 
and  remitted  of  such  judgment  and  conviction,  after- 
wards, to  wit,"  he  committed  the  larceny  charged  in 
this  indictment  (Stevene  v.  The  People,  1  Bill,  261.  2  M,  3. 
722,  Edm.  ed.) 

n.  The  prisoner,  on  the  trial,  offered  himself  as  a  wit- 
ness in  his  own  behalf,  and  it  appearing,  by  his  own  testi- 
mony, that  he  had  been  in  State  prison ;  had  not  been 
pardoned,  but  served  out  his  term  of  imprisonment,  the 
district  attorney  moved  the  court  to  instruct  the  jury  to 
wholly  disregard  the  testimony  given  by  the  prisoner  in 
his  own  behalf;  and  the  motion  was  granted.  The  pris- 
oner having  been  convicted  of  a  felony,  and  served  a  term 
in  the  State  prison,  was  incompetent  to  testify.  His  char^ 
acter  as  a  witness  was,  by  his  own  infamy,  destroyed. 
(2  B.  3.  724,  Udm.  ed,)    The  act  of  the  legislature  of  1869 
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provides  that  a  party  accased  or  charged  with  cQinmis* 
sion  of  a  crime,  shall  *'  be  deemed  a  competent  witness/' 
"  at  his  own  request,  but  not  otherwise."  {Lawn  of  1869, 
eh.  678.)  When  a  party  accused  of  crime  offers  himself 
as  a  witness  in  his  own  behalf;  when  he  exchanges  his 
position  in  the  dock  for  the  witness  stand,  he  ceases,  for 
the  time  being,  to  be  a  party,  and  becomes  a  witness,  and 
is  subject  to  all  the  rales  and  tests  governing  other  wit- 
nesses. {Brandon  v.  The  People,  42  N.  T.  265.  The  People 
V.  Connere^  Court  of  Appeals^  riot  yet  reported,) 

By  the  Courts  iNaBAHAM,  P.  J.  On  the  trial  of  this  case 
in  the  court  of  general  sessions,  the  prisoner  was  put  on 
the  stand  and  examined  as  a  witness  in  his  own  behalf, 
under  the  provisions  of  the  act  of  May  7,  1869,  {Laws  of 
1869,  ch.  678,)  which  provides  that  a  party  accused  of 
crime  shall,  at  his  own  request,  and  not  otherwise,  be 
deemed  a  competent  witness  in  his  own  behalf.  He  was 
examined  at  length  by  the  counsel  for  the  prisoner,  and 
by  the  district  attorney.  On  the  cross-examination  he 
was  asked  if  he  had  been  in*  the  State  prison.  He  said  he 
had,  and  served  out  his  term.  On  this  proof,  the  district 
attorney  asked  the  court  to  charge  the  jury  "  to  disregard 
his  testimony,  on  the  ground  that  having  served  as  a  felon, 
being  civilly  dead,  in  law,  he  was  not  competent  as  a  wit- 
ness.** The  court  instructed  the  jury  to  wholly  disregard 
the  testimony  of  the  prisoner. 

We  think  this  was  an  error.  The  law  intended  to 
allow  a  prisoner  the  benefit  and  privilege  of  stating  to  the 
jury  any  matter  which  was  calculated  to  explain  the 
charge  against  him.  This  privilege  was  to  be  enjoyed 
irrespective  of  any  matter  which  could  disqualify  a  wit- 
ness under  ordinary  circumstances.  The  degree  of  credit 
to  which  he  was  entitled  was  to  be  decided  by  the  jury, 
and  not  the  court.    And  yet  the  court  refused  him  the 
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privilege  given  to  him  by  the  law,  because  he  was  not 
worthy  of  belief.  • 

This  question  has  been  examined  and  decided  in  the 
third  district,  in  Delamater  v.  The  People^  (5  Lan».  332.) 
The  court,  in  that  cuse,  say :  "  The  person  charged  with 
any  criminal  offence,  no  matter  how  infamous,  should  be 
permitted  to  testify  in  his  own  behalf.*' 

It  was  also  an  error  in  the  jourt,  if  the  testimony  could 
have  been  excluded,  to  admit  the  testimony  and  then 
direct  the  jury  to  disregard  it.  ■  However  guilty  the  pris- 
oner may  be,  he  is  entitled  to  all  that  the  law  gives  him^ 
on  his  trial ;  and  when  the  provisions  and  rules  of  law  are 
violated,  it  is  the  duty  of  the  court  to  direct  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered. 

[F1B8T  Dbpabtmbnt,  Gbbbbal  Tbbm,  at  New  York,  November  4,  1872. 
hiffraham,  Leonard  and  OUhert^  Josyces.] 


Jacob  Eosenweio,  plaintiff  in  error,  vb,  Thb  Peoplb, 

defendants  in  error. 

When  a  prisoner,  on  his  trial,  is  examined  as  a  witness  in  his  own  behs]f, 
under  the  act  of  the  legislature,  of  1869,  it  is  not  competent  to  impeach 
him  as  a  witness,  nor  any  other  witness,  by  contradicting  him  as  to  facts 
disconnected  with,  or  collateral  to,  the  subject  matter  at  issue  and  on  trial. 

The  plaintiff  in  error,  on  his  trial  for  procuring  an  abortion  upon  B.,  after 
being  examined  as  a  witness  in  his  own  behalf,  testified,  on  his  cross-examin- 
ation, that  he  did  not  know  W.,  a  young  woman  in  court  then  pointed  oat 
to  him ;  that  he  had  never  seen  her ;  and  that  he  had  never  procured  an 
abortion  upon  her.  W.  was  then  sworn,  and  testified,  (against  an  objection 
and  exception,)  that  the  prisoner  had  produced  an  abortion  upon  her  per- 
son, about  two  years  before.  Held  that  upon  well  established  authority  the 
admission  of  this  testimony  of  W.  was  an  error. 

Hddf  also,  that  the  illegal  evidence  so  admitted  tended  to  damage  the  prisoner's 
case  by  inducing  a  conviction  in  the  mind  of  the  jury,  from  the  commission 
of  the  previous  offence,  that  he  had  committed  the  crime  for  which  he  was 
then  on  trial. 
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No  person  can  be  required  to  oome  into  court,  on  a  trial  upon  an  indictment 
for  a  specific  offence,  prepared  to  defend  or  explain  other  transactions,  not 
connected  with  the  one  on  trial. 

The  admission  of  illegal  evidence  cannot  be  disregarded,  or  excused  upon  the 
ground  that  the  other  evidence  in  the  case  was  sufficient  to  justify  a  convic- 
tion.   The  conviction  must  be  had  by  legal  evidence,  only. 

ERROR  to  the  New  York  court  of  general  eesaions,  to 
reverse  a  conviction  for  manslaughter. 

The  plaintiff  in  error  was  indicted  under  the  statute, 
passed  May  6,  1869,  for  manslaughter  in  the  second  de- 
gree, in  causing  the  death  of  Alice  Augusta  Bowlsby, 
which  death  was  charged  to  have  been  produced  by  the 
use  and  employment,  by  the  plaintiff  in  error,  of  certain 
instruments  upon  the  body  of  said  Alice,  with  intent  to 
produce  a  miscarriage.  On  the  25th  of  October,  1871,  the 
indictment  was  brought  to  trial,  at  the  court  of  general 
sessions  of  the  peace  of  the  city  and  county  of  New  York, 
before  the  Hon.  John  K.  Hackett,  recorder,  and  after  a 
trial,  lasting  four  days,  the  plaintiff' in  error  was  convicted 
of  manslaughter  in  the  second  degree,  and  sentenced  to, 
the  State  prison  for  the  term  of  seven  years. 

The  facts  necessary  to  an  understanding  of  the  questions 
decided,  appear  in  the  opinion  of  the  court.    > 

W,  F,  Howe  and  Ira  Shafer,,  for  the  plaintiff  in  error. 

The  defendant  was  inquired  of,  by  the  district  attorney, ' 
on  cross-examination,  whether  he  had  ever  procured  an 
abortion  upon  Nellie  Willis,  a  woman  produced  in  court, 
and  he  denied  having  done  so.  Then,  under  the  defend- 
ant's counsel's  objection,  Nellie  Willis  was  placed  upon 
the  stand,  and  she  was  permitted  to  testify  that  two  years 
before  the  trial  he  performed  an  abortion  upon  her.  This 
evidence  was  improperly  received.  1.  The  denials  of  the 
defendant  were  conclusive  upon  the  prosecution.  2.  The 
people  could  not  contradict  the  defendant's  denials,  as 
they  related  to  collateral  matters.    3.  The  evidence  tended 
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to  the  multiplication  of  issues.  4.  The  eviden<^e  was 
highly  prejjudicial  to  the  accused,  and  no  doubt  insured 
his  conviction  on  the  main  charge.  The  following  authori- 
ties show  that  the  court  erred  in  admitting  the  evidence : 
1  Pha.  Ev.  960,  969  to  973,  Edw.  Natet ;  1  Oreenl  Ev. 
§§  51,  62,  448-450;  CommanweaUh  v.  Buzzell,  (16  Pick. 
153,  157 ;)  Patehin  v.  The  A$tor  Mutual  Ins.  Co.,  (3  Kern 
268 ;)  Carpenter  v.  Ward^  (30  N.  F.  243 ;)  Newcomh  v. 
Oriswold,  (24  id.  299 ;)  Lawrence  v.  Barker,  5  Wend.  301 ;) 
Harrii  v.  Wil$on,  (7  id.  57 ;)  Howard  v.  Ct^y  Fire  Ins.  Co., 
(4  Dcnto,  502 ;)  Stephens  v.  TA^  People,  (19  i(?:  F.  572 ;) 
Bo88  V.  Ackerman,  (46  wl  210.)  5.  "  Where  the  error  is 
in  the  admission  of  illegal  evidence  which  bears  in  the 
least  degree  on  the  question  in  issue,  it  cannot  be  disre- 
garded."    {Worrall  v.  Parmelee,  1  Comet.  519,  521.) 

8.  B,  Garvin,  (district  attorney,)  for  the  people. 

L  The  objection  to  the  question  put  to  the  prisoner  as  a 
witness,  as  to  his  having  produced  an  abortion  upon  Nellie 
Willis,  was  properly  overruled.  The  question  was  pi^t  on 
the  cross-examination  of  a  witness  for  the  defence.  The 
extent  of  such  cross-examination  is  always  subject  only  to 
the  discretion  of  the  court,  and  the  exercise  of  that  discre- 
tion is  not  subject  to  review.  {Labeau  v.  The  People^  6 
Park,  374,  395.  Seal  v.  The  People,  42  N.  T.  270.  New- 
'eomb  V.  Ghiswold,  24  id.  298.  The  People  v,  Blakeley,  4  Park. 
176.     Or  eat  W.  Turnpike  Co.  v.  Loomie,  32  N.  Y.  127.) 

n.  The  court  properly  overruled  the  objection  made  to 
the  evidence  of  the  witnesses  Woodward  and  Nellie  Willis, 
as  to  the  commission  of  previous  abortions  by  the  pris- 
oner. 1.  The  character  of  the  defendant  had  been  made 
an  issue  in  the  case,  and  any  evidence  effecting  that  ques- 
tion was  material,  and  not  collateral  or  irrelevant  The 
defence  called  and  examined  thirteen  witnesses,  who  testi- 
fied to  the  defendant's  character.  .  Many  of  these  witnesses 
were  persons  who  had  been  patients  of  the  defendant,  and 
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the  counsel  brought  out  from  them  that  he  (defendant) 
was  a  "good  doctor/*  and  a  man  of  good  character.  The 
defence  attempted  to  establish,  by  these  witnesses,  not 
only  that  the  defendant  was  a  man  of  good  character,  but 
that  he  was  a  regular,  reputable  physician,  one  who  asso- 
ciated in  consultations,  &c.,  with  the  most  respectable 
medical  talent  In  the  land,  and  that  the  defendant,  of  all 
men,  was  the  least  likely  to  be  guilty  of  a  felonious  abor- 
tion. This  was  one  of  the  main  elements  of  the  defence. 
The  defence  thus  sought  to  prove,  for  the  prisoner,  a  par- 
ticular credit,  as  distinguished  from  general  reputation  or 
character.  2.  It  must  be  remembered  that  one  of  these 
witnesses  for  the  defence  to  the  defendant's  character  was 
the  prisoner  himself.  He  himself,  in  his  testimony  on  his 
direct  examination,  testified  to  facts  tending  to  show  him- 
self to  be  a  graduate  of  a  respectable  medical  institution; 
a  man  of  learning,  probity  and  respectability.  Having 
thus  made  the  defendant's  character  a  direct  issue  in  the 
case,  the  defence  now  seek  to  prevent  evidence  being 
given  by  the  prosecution  to  rebut  the  testimony  given  by 
themselves,  on  the  ground  that  it  is  collateral.  Wood- 
ward was  called  to  contradict  the  witness,  Rosenweig,  as 
to  material  matters  brought  out  on  his  cross-examination. 
They  were  material,  because  they  related  to  a  subject 
made  so  by  the  defence  itself.  And  being  material,  the 
district  attorney  was  not  concluded  by  the  witness*  answer, 
and  was  at  liberty  to  contradict  him.  (2  Phil  on  Ev.  900, 
901.)  3.  They  cannot  object  to  testimony  as  irrelevant 
or  collateral  which  is  ofiered  to  rebut  evidence  on  the 
same  subject,  introduced  by  themselves.  (See  Stephens  v. 
The  People,  19  N.  T.  573.)  "  To  determine  whether  a 
question  is  relevant  on  a  crods-examination  frequently  in- 
volves a  nice  and  difficult  inquiry  into  the  nature  of  the 
issue  or  point  in  question,  and  the  manner  in  which  the 
question  may  be  brought  to  bear  upon  it.  We  are  to 
ask,  would  the  answer,  in  any  possible  shape,  or  in  the 
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Blighteat  degree,  affect  any  qaestion  of  fact  which  can 
be  raised  in  the  cause ;  if  it  may,  the  inqairj  is  rele- 
vant." (2  PhiUipB  an  Ev.,  Cawen  &  HUi,  902,  note  581. 
'  See^  al$o^  Stark$  v.  The  People^  5  Denioy  106 ;  Newton  v. 
HarrU^  6  ilT.  F.  345.)  The  question  thns  presented  by 
the  defence  to  the  jury  was  this:  *'Is  this  defendant  a 
person  likely  to  have  committed  this  crime  ?  Wonld  he 
be  likely  to  do  it?  Is  it  probable  that  a  good  doctor,  a 
reputable  physician,  a  graduate  of  Warsaw  University,  a 
man  who  has  been  in  frequent  consultation  with  Dr.  Wil- 
lard  Parker  and  other  eminent  and  respectable  physicians ; 
this  man  who  has  borne  an  unblemished  character  for  six 
years  in  this  community,  would  be  guilty  of  this  crime? 
If  it  is  not  probable,  why,  here,  in  a  case  where  the  evi- 
dence against  him  is  circumstantial,  you  should  acquit" 
And  this  court  is  called  upon  to  say,  that  in  a  case  where 
this  isMue  is  raised  by  the  defence — where  on  cross-examin- 
ation  of  the  witness-prisoner,  this  defence  is  sought  to 
be  disproved  and  rebutted,  by  showing  out  of  his  own 
mouth  that  he  had  been  for  years  the  associate  in  business 
with  divers  professed  abortionists,  the  people  are  concluded 
by  his  denial,  and  are  not  to  be  allowed  to  show  the  true 
state  of  the  case,  by  contradicting  him.  It  is  only  where 
new  matter  is  brought  out  on  cross-examination,  and  where 
that  matter  is  collateral  and  irrelevant,  that  the  cross-ex- 
amining party  is  concluded.  It  was  also  competent  to  con- 
tradict the  testimony  given  by  the  prisoner  witness,  as  to 
these  material  matters,  with  a  view  to  attack  and  impeach 
his  credibility  as  a  witness.  A  prisoner,  when  he  becomes 
a  witness  in  the  case,  ivhoUy  divests  himself  of  his  char- 
acter and  position  as  a  prisoner,  and  as  far  as  his  testimony 
is  concerned  is  a  witness  merely.  He  can  claim  no  privil- 
ei^es  because  he  is  the  defendant  on  trial.  {See  Conners  v. 
The  People^  MS.j  Court  of  AppeaU.  Brandon  v.  The  People^ 
42  N.  F.  265.)  If  the  evidence  admitted,  under  objection, 
was  otherwise  competent^  it  cannot  be  excluded  on  the 
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ground  that  it  teiwis  to  show,  or  does  show,  that  the  de- 
fendant has  been  guilty  of  other  and  distinct  felonies. 
Roicoe^  (Crim.  Ev.  p,  86,)  says:  "The  notion  that  it  is  in 
itself  an  objection  to  the  admission  of  evidence  that  it 
discloses  other  ofi'ences,  especially  where  they  are  the  sub- 
ject of  indictment,  is  now  exploded.  If  the  evidence  is 
admissible  on  general  grounds,  it  cannot  be  resisted  on 
this  ground."  Citing  B.  v.  Salisbury,  (5  0.  ^  P.  155 ;)  B. 
V.  aiewes,  (Aid  221;)  B.  v.  Bichardson,  (2  F.  ^  F.  343,) 
and  numerous  other  cases.  For  authority  on  this  point, 
in  this  country,  see  Osborne  v.  The  People,  (2  Park,  583 ;) 
The  People  v.  Wood,  (3td.  681 ;)  Stout  v.  The  PeopU,  (4  id. 
132;)  State  v.  Watkins,  (9  Conn.  47;)  Com,  v.  Heaviee, 
(2  TeaUa,  144.) 

Bt/  the  Court,  Lec^ard,  J.  The  defendant,  Roseuweig, 
was  indicted  and  tried  at  the  general  sessions  of  the  peace 
of  the  city  of  New  York,  for  producing  an  abortion  upon 
Alice  Augusta  Bowlsby,  resulting  in  a  conviction  for 
manslaughter  in  the  second  degree,  and  his  sentence  to 
the  State  prison  for  seven  years.  A  case  of  probable 
guilt  was  proven  against  the  defendant,  at  the  close  of  the 
testimony  for  the  prosecution,  when  he  was  sworn  and 
testified  as  a  witness  in  his  own,  behalf,  and  gave  his  ex- 
planation of  the  facts  proven  against  him,  as  he  was 
authorized  to  do  by  an  act  of  the  legislature*  passed  in 
1869.  (Laws  of  1869,  ch,  678.)  On  his  cross-examination 
by  the  district  attorney,  he  testified  that  he  did  not  know 
Nellie  Willis,  a  young  woman  in  court  then  pointed  out 
to  him;  that  he  had  never  seen  her  in  his  life;  and  that 
he  had  never  procured  an  abortion  upon  her.  Nellie 
Willis  was  afterwards  sworn,  and  testified,  against  an  ob- 
jection and  exception  by  the  prisoner's  counsel,  that  the 
prisoner  had  produced  an  abortion  upon  her  person,  about 
two  years  before,  by  the  use  of  instruments,  at  a  time  when 
she  was  three  and  a  half  months  advanced  in  pregnancy. 
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The  admiasioD  of  this  testimony  was  an  error,  upon 
well  established  authority.  It  was  not  competent  to  im- 
peach the  prisoner  as  a  witness,  nor  any  other  witness,  by 
contradicting  him  as  to  facts  disconnected  with,  or  collat- 
eral to,  the  subject  matter  at  issue  and  on  trial  The 
prisoner  was  not  indicted  for  producing  an  abortion  upon 
Kellie  Willis,  nor  was  he  notified  or  prepared  to  meet 
that  charge.  No  person  can  be  required  to  come  into 
court,  on  a  trial  under  an  indictment  for  a  specific  ofiPence, 
prepared  to  defend  or  explain  other  transactions,  not  con- 
nected with  the  one  on  trial.  There  is  no  reason  for 
doubting,  in  this  particular  case,  that  Nellie  Willis  testi- 
fied truly ;  but  her  testimony  might  have  been  false,  and 
having  been  brought  out  unexpectedly,  the  prisoner  could 
not  have  been  prepared  for  it ;  nor  could  he  be  expected, 
on  the  instant,  to  vindicate  himself.  He  would  be  wholly 
unable  to  meet  it,  were  the  charge  of  Nellie  Willis  un- 
questionably fictitious.  Evidence  of  general  good  charac- 
ter would  not  relieve  the  prisoner  from  the  stigma  of  the 
crime  proved  by  Nellie  Willis,  nor  restore  the  presump- 
tion in  his  favor  which  might  otherwise  have  been  created 
by  his  own  evidence.  Every  person  is  presumed  to  be 
able  to  defend  himself  against  evidence  of  general  bad 
character  for  truth,  but  not  so  as  to  proof  of  particular 
acts  of  crime  or  misdemeanor. 

The  illegal  evidence  so  admitted  tended  to  damage  the 
prisoner's  case,  by  inducing  a  conviction,  in  the  mind  of 
the  jury,  from  the  commission  of  the  previous  offence, 
that  he  had  committed  the  crime  for  which  he  was  then 
on  trial.  No  one  can  for  a  moment  suppose  that  a  person 
charged  with  the  crime  of  murder  should  be  convicted  on 
proof  that  he  had  committed  a  murder,  two  years  before, 
on  another  person.  The  same  principle  applies  to  this 
case. 

The  admission  of  illegal  evidence  cannot  be  disregarded 
or  excused  upon  the  ground  that  the  other  evidence  in  the 
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case  was  sufBcient  to  jastify  a  conviction.  The  conviction 
mast  be  bad  by  legal  evidence,  only.  There  would  be  no 
safeguard  for  innocence,  if  this  rale  were  to  be  disre- 
garded. It  is  in  the  highest  degree  important  that  justice 
should  be  sure  and  speedy,  and  that  when  a  conviction 
has  been  had  for  an  offence  fully  proven,  the  offender 
should  not  be  able  to  escape  on  technical  grounds,  or  for 
reasons  not  involving  the  merits  of  the  subject  of  the  indict- 
ment. But  it  is  &r  more  important  to  the  course  of  pub- 
lic justice,  that  a  fair  trial  should  be  secured,  and  that  no 
person  should  suffer  by  an  illegal  conviction.  A  disregard 
of  the  legal  rules  established  for  the  attainment  of  truth, 
on  the  trial  of  an  action  in  a  court,  is  but  a  mockery  of 
justice,  and  rapidly  degenerates  to  the  standard  of  Lynch 
law. 

The^'judgment  must  be  reversed,  and  a  new  trial  or- 
dered, at  the  general  sessions. 

[F1B8T  Departxbht,  Gkhbsal  Tbrx,  at  New  York,  November  4,  1872, 
Jbt^aham,  Ltimmrd  and  OUbertf  Justioes.] 
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Hon.  THOMAS  A.  JOHNSON,  LL.D., 

a  justxck  op  the  supreme  court,  pob  the  seventh  judicial  difituct 
prom  the  organization  op  the  cothit  under  the  present  consti- 
tution, in  july^  1^479  i^e  only  remaining  judce  op  the  first 
Bench  elected  in  June,  1847;  and  since  May  25,  1870,  an  asso- 
aATE  Justice  op  the  Cothit  por  the  Fourth  Judical  Department, 
designated  to  hold  General  Terms;  died  at  his  residence  in 
Corning,  on  the  5TH  day  op  December,  i  872,  in  the  69TH  year 
OP  his  age,  

Soon  after  Judge  Johnson's  decease,  the  following  brief 
biography  appeared,  in  a  Rochester  paper : 

^^The  deceased  was  bom  in  Blanford,  Massachusetts,  May 
15th,  1804.  His  parents  removed  to  Colesville,  Broome  county. 
New  York,  in  18 16,  where  they  resided  until  1830.  They 
were  in  limited  circumstances,  and  as  soon  as  he  had  acquired 
such  an  education  as  fitted  him  to  become  an  instructor  of  others, 
he  assumed  the  occupation  of  teacher,  and  taught  school  at  Coles* 
ville  and  Greene,  Chenango  county.  The  spare  hours  afforded 
by  this  occupation  were  employed  in  gaining  a  knowledge  of 
literature  and  scientific  subjects,  and  the  information  thus  obtained 
laid  the  foundation  for  the  fund  of  useful  knowledge  of  which  his 
after  life  gave  so  many  evidences.  The  embarrassments  of  this 
period  of  the  young  student's  life  were  numerous,  and,  no  doubt, 
were  such  as  others  who  have  earned  a  name  in  their  country's 
history,  and  who  have  won  high  honors,  have  had  to  encounter. 
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Earnestness  of  purpose,  untiring  zeal,  combined  with  an  intellect ' 
of  the  first  order,  wrought  such  results  in  the  mind^of  the  late 
Judge  as  to  render  him  a  man  of  the  highest  culture  and  refine- 
ment, and  fit  him  for  the  most  honored  position  in  the  land. 

While  at  Greene  he  entered  the  law  office  of  the  late  Judge 
Monell,  who  was  at  that  tioje  one  of  the  ablest  legal  minds  of  the 
State,  and  at  the  very  apex  of  his  power,  and  under  the  guidance 
and  tutorship  of  this  learned  man,  the  subject  of  this  sketch 
became,  by  application  and  assiduity,  a  most  proficient  student, 

a 

and  commenced  the  practice  of  the  law  with  a  mind  well  stored 
with  all  that  was  necessary  to  the  satisfiictory  performance  of  the 
duties  of  the  profession.  The  practice  at  that  time  was  not  what 
it  is  to-day.  It  demanded  the  utmost  diligence ;  it  taxed  every 
energy  and  required  close  study  to  master  it.  None  but  a  man 
whose  talents  were  varied,  whose  mind  was  of  a  superior  mould 
was  successful  in  acquiring  even  its  rudimentary  knowledge. 
Where  one  aspirant  to  the  profession  followed  it  to  a  successful 
close  a  score  fell  by  the  wayside,  and  entered  less  arduous  and 
perplexing  pursuits. 

Judge  Johnson  was  married  to  Miss  Polly  H.  Birdsall,  at 
Greene,  Chenango  county,  on  the  7th  of  June,  1830,  and  imme- 
diately removed  to  Centreville,  a  small  village  near  Painted  Post, 
Steuben  county.  He  had  just  been  admitted  to  the  Bar,  and  at 
once  entered  upon  the  practice  of  the  law  at  that  place,  continu- 
ing until  1837,  when  he  removed  to  Knoxville,  an  adjoining  vil- 
lage, now  in  the  town  of  Corning.  At  Knoxville  he  remained 
two  years  and  then  removed  to  the  present  village  of  Corning. 
The  home  occupied  by  Judge  Johnson  at  the  time  of  his  death, 
and  the  residence  of  Mr.  Sumner,  standing  near  it,  were  the  first 
dwellings  built  in  the  place,  and  they  are  regarded  as  the  nucleus 
of  what  is  now  the  prosperous  and  flourishing  village  of  Coming. 
While  at  Centreville  Judge  Johnson  formed  a  partnership  with 
a  gentleman  by  the  name  of  Cotton,  and  after  his  removal  to 
Corning  he  became  the  senior  member  of  the  law  firm  of  John- 
son &  Covin.  This  firm  enjoyed  a  large  and  lucrative  practice 
for  several  years,  commanding  the  respect  and  esteem  of  the 
courts  and  the  profession,  and  winning  the  confidence  of  the 
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community.  The  business  connection  between  these  two  emi- 
nent lawyers  continued  until  1847,  when  Judge  Johnson  was 
elected  Justice  of  the  Supreme  Court.  In  the  politics  of  that 
day  Judge  Johnson  was  an  ardent  whig,  and  for  many  years  his 
efforts  kept  alive  the  spirit  of  that  party  in  this  section.  By  the 
new  Constitution  of  1846  it  became  necessary  to  reform  the 

judicial  districts,  and  through  the  influence  of ,  who  was 

then  a  member  of  the  legislature  from  the  town  of  Reading, 

(then  in  Steuben  and  now  in  Schuyler  county,)  and  the  Hon. , 

the  county  of  Steuben  was  then  transferred  to  the  Seventh  Judicial 
District,  although  geographically  it  should  have  been  included  in 
the  Sixth.  The  sole  object  of  this  was  that  Judge  Johnson  might 
be  made  one  of  the  justices  of  the  Supreme  Court  by  legislating 
his  county  into  a  whig  district ;  the  counties  now  composing  the 
Sixth  District  were  at  that  time  overwhelmingly  democratic. 
The  result  of  this  was  that  Judge  Johnson  was  at  the  election 
of  that  year  placed  upon  the  bench,  and  began  the  long  and 
brilliant  career  which  has  reflected  so  much  honor  upon  his  name, 
and  which  has  placed  him  in  the  first  rank  of  American  jurists. 
Strange  as  it  may  seem,  the  deceased  had  no  knowledge  of  the 
scheme  which  thus  elevated  him  to  his  eminent  position  until  ten 

years  subsequent,  when  he  was  informed  of  it  by ,  who  was 

cognizant  of  all  the  facts.  In  this  day  of  rapid  and  easy  commu- 
nication by  rail,  and  with  our  present  facilities  for  travel,  the  in- 
convenience of  this  arrangement  can  scarcely  be  realized,  but  to 
this  political  scheme  the  State  is  indebted  for  all  the  advantages  it 
has  gained  from  the  valuable  services  of  the  lamented  Judge. 

We  have  already  stated  that  the  deceased  was  married  to  Miss 
Birdsall  in  1830.  This  happy  union  continued  until  March, 
1865,  when  it  was  dissolved  by  her  death.  In  December,  1866, 
Judge  Johnson  married  Mrs.  Sarah  W.  Parker,  daughter  of  the 
late  Hon.  Henry  Welles,  of  Penn  Yan,  who  still  survives  him. 
Four  daughters  were  born  of  the  first  union,  who  are  still  living, 
viz.,  Mrs.  John  Maynard,  Mrs.  Charles  H.  Thomson,  Mrs. 
Hiram  W.  Bostwick  and  Miss  Elizabeth  Johnson.  One  daughter 
alone,  five  years  of  age,  the  issue  of  the  second  marriage,  remains 
with  those  above  named  to  mourn  the  loss  of  a  loving  parent  and 
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a  kind   protector.     Judge  Johnson  was,  at  the  time  of  his 
death)  a  trustee  of  Elmira  Female  college." 

The  following  resolutions  were  adopted  by  the  trustees  of  die 
above  named  institution  at  a  meeting  held  December  7  : 

Resolve  J,  That  the  trustees  of  the  Elmira  Female  College  have  learned 
with  the  deepest  sorrow  of  the  death  of  Hon.  Thomas  A.  Johnson,  LLD., 
who  from  the  first  organization  of  the  college  to  the  time  of  his  decease 
continued  a  member  of  the  board  of  trustees. 

Resolved^  That  we  remember  and  recognize  with  grateful  pleasure  tlie 
deep  and  active  interest  which  he  always  manifested  in  the  welfare  of  the 
college,  his  habitual  and  prompt  attention  upon  the  meetings  of  the 
board,  his  general  courtesy  in  his  intercourse  with  his  associate  trustees, 
his  readiness  to  give  professional  counsel  and  valuable  advice  for  the  bene- 
fit of  the  college,  and  his  appreciative  gratification  with  the  growing 
reputation  and  success  of  the  college. 

ReselpeJ,  That  while  we  mourn  his  decease  as  of  one  whom  we 
highly  esteemed  and  honored,  we  tender  to  his  bereaved  family  our 
sincere  sympathy  in  their  loss  which  is  so  unspeakably  great,  commend- 
ing them  to  the  gracious  consolations  of  the  Heavenly  Comforter,  who 
alone  is  able  to  support  them  in  their  sad  bereavement. 

Resolved,  That  the  members  of  the  board  of  trustees  residing  in  this 
vicinity  will  attend  the  funeral. 


At  a  meeting  of  the  members  of  the  Monroe  county  Bar,  held 
at  the  Common  Council  Chamber,  in  Rochester,  on  the  7th 
of  December,  1872,  on  motion  of  Hon.  Alfred  Ely,  Hon.  E. 
Darwin  Smith  was  elected  Chairman  and  F.  A.  Macomber 
was  chosen  Secretary. 

Judge  Rawson  moved  that  a  committee  of  seven  be  appointed 
by  the  chair  to  present  resolutions  expressive  of  the  sense  of  the 
meeting. 

The  following  gentlemen  were  appointed  as  such  committee : 
Hon  George  W,  Rawson,  Hon.  J.  D.  Husbands,  J.  N. 
PoMEROY,  H.  L.  Sargent,  L.  H.  Hovey,  T.  C.  Montgom- 
ery and  George  Raines. 

The  committee  retired  to  prepare  resolutions,  and  during  their 
absence  Judge  Chumasbro  spoke  as  follows  : 
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Mournful,  indeed,  Mr.  Chairman,  is  the  event  which  has  s^ain 
convened  the  Bar  of  Monroe  county.  Sad  enough  is  it,  when 
we  are  called  to  deplore  the  loss  of  any  friend  or  brother,  but  a 
loss  like  this  seems  to  evoke  our  special  grief.  Judge  Johnson, 
whom  we  all  loved  for  his  many  and  ennobling  virtues,  is  dead. 
How  were  our  hearts  chilled,  as  yesterday  we  heard  the  ^^  pass- 
ing bell,''  in  its  funeral  tones,  proclaim  the  solemn  truth  that 
Johnson  was  dead !  Truly,  ^^  Death  loves  a  shining  mark," 
and  when  this  time  the  ^^  insatiate  Archer"  sped  the  fatal  shaft  he 
chose  no  common  victim.  How  little  did  we  dream,  when  a  few 
short  weeks  ago,  we  saw  him  in  the  full  vigor  of  his  manhood, 
strong  in  health  and  energy,  that  we  should  so  soon  be  called  to 
mourn  him,  dead.  But  his  fate  is  our  own ;  it  comes  alike  to 
all ;  no  power,  nor  place,  nor  strength,  nor  life,  can  stay  its  arm 
or  parry  its  relentless  blow.     All  must  fall  before  it ;  all  must  die. 

"  Pallida  Mors 
^quo  pulsat  pede,  pauperaxn  tabemaa 
Regumque  tarres." 

Before  the  bier  of  him  whom  we  now  mourn,  the  voice  of 
eulogy  is  dumb.  His  name  is  his  epitaph.  Those  who  knew 
him  never  can  forget  what  ^^  manner  of  man  he  was."  As  a 
judge,  he  was  all  that  could  be  asked  for ;  great  in  both  mental 
and  physical  stature,  he  seemed  peculiarly  adapted  to  the  position 
he  had  for  so  many  years  so  ably  and  eminently  filled.  His  legal 
ability  was  great  i  spurning  the  close  technicalities  of  the  law, 
when,  in  so  doing,  he  was  not  compelled  to  violate  any  substan- 
tial principle,  imbued  with  a  stern  love  of  strict  justice,  he  de- 
lighted, during  a  trial,  as  it  were,  to  dive  into  the  very  depths  of 
the  case,  and  bring  up  fi'om  intricacy  and  confusion,  the  very 
merits  of  the  controversy.  It  was  his  aim  and  stern  resolve  that 
right  should  triumph,  and  many  a  time,  when  he  was  on  the 
bench,  did  the  trickstef,  confident  of  success  at  the  commence- 
ment of  a  case,  retire  crestfallen  at  its  determination.  As  a 
circuit  judge,  he  was  admirable,  detesting  fraud  and  chicanery  in 
all  its  forms,  and  rendering  them  bare  and  powerless  whenever 
he  detected  them,  he  was  equally  determined  in  the  full  enforce- 
ment of  equity  and  justice.     His  uniform  urbanity  and  kindness 
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on  the  bench,  marked  him  as  the  true  gentleman.  No  joang  or 
inexperienced  practitioner  was  afraid  tx>  appear  before  Judge 
Johnson;  timidity,  awe,  bashfiilness,  wer&  disarmed,  and  the 
young  lawyer  in  his  novitiate  had,  before  him,  as  sure  a  standing 
in  court  as  the  oldest  veteran.  Indeed,  the  remark  was  common 
that  the  senior  members  of  the  Bar  looked  upon  him  as  a  brother, 
the  junior  members  as  a  father.  He  had  a  big  heart,  and  it  pulsated 
nobly ;  he  had  large  sympathy,  and  he  did  not  fail  to  express  it. 
He  told  me  once,  when  compelled  by  the  duties  of  his  station  to 
pass  sentence  of  death  upon  a  convicted  murderer,  that  sooner, 
almost,  than  do  it,  he  felt  as  though  he  could  cheerfully  resign 
his  office — and  yet  he  was  no  man  to  falter  in  the  stem  path  of 
duty.  As  a  man,  a  citizen  and  a  Christian  gendeman,  he  was 
above  reproach  ;  indeed,  integrity  and  pureness  of  heart  were  die 
grand  and  kading  characteristics  of  his  noble  nature. 

"Non«  knew  htm  but  to  lore  hhn, 
None  named  Um  but  to  pnise." 

I  am  not  permitted  to  draw  aside,  just  now,  the  sacred  veil  of 
domesdc  grief,  but  I  may  say  that,  as  a  husband  and  parent,  he 
was  all  a  wife  could  pray  for,  or  a  child  could  ask.  But  death  is 
not  all  darkness.  We  mourn — not  he.  Firm  in  the  true  Chris- 
dan  faith,  he  had  assurance  of  eternal  bliss,  and  the  earthly,  doubdess 
met  the  Heavenly  Judge,  not  as  a  trembling  culprit,  but  in  the 
full  welcome  of  a  ^^  good  and  faithful  servant." 

James  C.  Cochrane,  Esq.,  said  ; 

Mr.  Chairman  :  Having  been  admitted  to  the  Bar  the  year 
before  Judge  Johnson  was  elevated  to  the  bench,  having  resided 
in  die  same  district  ever  since,  and  practiced  to  some  extent,  in 
many  of  the  courts  in  which  he  took  a  part,  I  have  had  an  oppor- 
tunity, in  common  with  other  members  of  the  prosfesion  who 
have  practiced  at  this  Bar  for  a  good  mikny  years,  to  understand 
intimately  and  well  the  judicial  character  and  standing  of  Judge 
Johnson ;  and  we  come  here  to-day,  not  to  pay  him  any  empty 
tribute,  or  to  speak  as  a  matter  of  form,  in  regard  to  the  really 
great  man  who  has  been  suddenly  called  upon  to  leave  the  bench 
and  the  world.     Judge  Johnson  had  attributes  which  are  requi- 
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site  to  every  great  judge.  All  concede  him  to  have  been,  taken 
in  almost  every  respect,  one  of  the  ablest  judges  we  have  ever 
had  in  western  New  York ;  and  it  is  only  proper  to  say,  here, 
that  where  other  judges  stand  so  high  this  is  saying  a  great  deal 
of  Judge  Johnson.  He  had  a  fund  of  common  sense ;  he  was 
a  practical  man  ;  he  knew  mankind,  and  he  brought  these  qual- 
ities with  him  to  the  bench.  No  judge  was  ever  truly  grea^  who 
had  not  a  large  fund  of  common  sense,  and  the  possession  of  this 
quality  tended,  in  no  slight  degree,  to  render  him  eminent  as  a 
circuit  judge.     In  the  trial  of  causes,  questions  arise  every  hour, 

.  which  a  judge  is  called  upon  to  decide  without  an  examination  of 
precedents,  where  he  has  to  rely  upoir  his  own  reason  and  upon 
his  own  common  sense  ^  and  it  is  sufficient  to  say  that  many  of 
Judge  Johnson's  decisions  at  the  circuit  were  carried  by  appeal 
to  the  highest  court,  and  that  there  is  no  judge  whose  standing 
upon  the  record,  as  reviewed  by  other  courts,  is  better  than  his. 
We  find  in  the  reports  of  the  higher  courts  a  great  many  cases 
where  Judge  Johnson  presided  at  the  circuit,  and  where  his  de<- 
cisions  were  affirmed  and  have  become  the  settled  law  of  the 

'  State,  fle  was  eminently  fair  in  his  charges  to  the  jury ;  I  have 
never  heard  any  one  complain  of  partiality.  No  one  could  say 
that  Judge  Johnson  was  upon  one  side  or  the  other  of  a  case, 
but  it  was  his  anxious  desire  to  present  the  facts  fully  and  fairly 
and  honestly  to  the  jury,  thus  securing  to  the  parties,  in  an  emi- 
nent degree,  that  justice  which  it  should  be  the  object  of  court 
and  counsel  to  obtain. 

Judge  Johnson  had  another  attribute,  essential  to  every  good 
judge;  it  was  that  of  patience.  There  is  reason  for  judges 
becoming  tired,  irritable,  vexed,  in  the  course  of  trials  and  argu- 
ments i  but,  at  the  same  time,  a  judge  must  remember  that  coun- 
sel in  a  case  understand  the  particular  cause  better  than  the  judge. 
A  case  that  has  been  in  the  hands  of  counsel  for  years,  perhaps, 
carefully  and  thoroughly  examined,  is  brought  before  the  court , 
and  it  is  not  to  be  expected  that  the  judge  can  know,  in  advance, 
what  counsel  are  presumed  to  koow,  and  therefore,  although  the 
counsel  may  be  greatly  inferior  to  the  judge,  yet  there  are  few 
cases  where  the  court  cannot  learn  something  in  regard  to  the 
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particular  case,  from  counsel  who  present  it.  Judge  Johnson 
was  always  willing,  as  the  gentleman  who  preceded  me  said,  to 
listen  to  the  youngest  counsel  who  came  before  him — ^to  listen 
patiently  and  attentively,  and  after  having  thus  listened,  he  gave 
a  decision  which  was  generally  satisfactoiy,  and  almost  always 
founded  upon  reason. 

Another  quality  which  Judge  Johnson  had,  was  that  of  in- 
dustry and  punctuality.  He  was  always  present  at  the  appointed 
time.  I  can  scarcely  recollect  an  instance  when  he  fiiiled  in 
that  respect,  and  we  all  know  that,  in  his  twenty-five  years  of 
Service,  he  labored  month  after  month,  and  year  after  year,  almost 
without  relaxation ;  and  this  arduous  and  continuous  labor  was 
probably  one  of  the  causes  which  has  consigned  him,  perhaps 
even  at  his  age,  prematurely  to  the  tomb.  And  yet,  although 
Judge  Johnson  has  been  called  from  the  bench  a  short  time 
before  the  expiration  of  his  term,  he  had  arrived  at  that  age  when 
we  could  not  much  longer  expect  his  services ;  and,  after  all,  is 
it  not  as  well  that  a  man  whose  life  has  been  such  as  his  has 
been,  should  he  called  away  in  the  very  midst  of  his  labors,  dying 
like  a  war  horse*  in  the  midst  of  battle  ?  It  ,is  better  that  he 
should  die  thus,  than  that  he  should  linger  on  useless,  that  it  may 
be  said  of  him  that,  during  his  whole  life,  from  early  manhood  to 
ripe  old  age,  he  was  useful  in  his  day  and  generation.  He  was 
like  a  sheaf  of  com  fully  ripe  ;  he  has  been  gathered  by  the  Eter- 
nal Reaper.     May  he  rest  in  peace. 

The  committee  upon  resolutions  presented  the  following,  which 
were  read  by  their  chairman.  Judge  Rawson  : 

The  members  of  the  Bar  of  Monroe  county  have  received  with  great 
sorrow  the  intelligence  of  the  decease  of  Hon.  Thomas  A.  Johnson, 
which  occurred  at  his  residence  in  Corning,  on  the  5th  of  Djcember, 
instant,  and  have  met  to  give  some  expression  of  their  high  appreciation 
of  the  chartcter  of  the  deceased  and  their  sense  of  loss  as  members  of  the 
legal  profession  and  as  individuals.     Therefore,  it  is 

Resolved,  That  in  the  death  of  Judge  Johnson  the  judiciary  and  Bar 
of  this  State  have  lost  an  eminent  jurist,  whose  great  legal  attainments, 
sound  judgment,  clear  and  strong  intellect,  quick  moral  perceptions  and 
generous  sympathies  peculiarly  fitted  him  to  discharge'the  important  duties 
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of  the  high  judieid  office  he  has  so  long  filled  with  such  distinguished 
honor. 

Resolved,  That  his  untiring  devotion  to  official  duties  through  a  long 
judicial  career,  his  great  purity  of  character  and  unbending  integrity, 
always  commanded  our  confidence,  respect  and  admiration,  and  we 
conmiend  his  example  as  worthy  of  imitation. 

Resolved^  That  in  private  and  social,  no  less  than  in  public  life,  his 
plain  and  simple  manners,  his  unpretending  modesty,  his  genial  disposition 
and  great  kindness  of  heart,  won  for  him  the  regard  and  love  of  all  those 
who  were  honored  with  his  friendship. 

Resolved,  That  while  we  feel  deeply  the  great  loss  sustained  by  the 
judiciary  and  the  profession,  and  the  loss  which  the  community  has  sus« 
Gained  in  the  departure  of  one  possessing  all  the  elements  of  true  Christian 
manhood,  we  can  but  express  that  deeper  tense  of  loss  felt  by  us  in  the 
removal  of  a  dear  friend  whom  we  loved>  and  in  whose  wise  counsel  we 
have  so  long  confided. 

Resolved^  That  we  tender  to  the  family  and  friends  of  the  deceased,  as 
mourners  with  them,  our  warmest  sympathy,  in  their  great  bereavement. 

Resolved,  That  a  copy  of  these  resolutions  be  signed  by  the  president 
and  secretary,  and  transmitted  to  the  family  of  the  deceased. 

Resolved,  That  a  committee  of  three  members  of  the  Bar  be  appointed 
by  the  president  to  present  *  these  resolutions  at  the  next  session  of  the 
general  term  of  the  Supreme  Court  for  the  Fourth  Department,  and  to 
ask  that  they  be  entered  upon  the  minutes  of  that  court. 

J.  D.  Husbands,  Esq.,  said : 

Mr.  Chairman :  By  the  death  of  Hon.  Thomas  A.  Johnson, 
a  justice  of  the  Supreme  Court  of  New  York  for  the  Seventh 
Judicial  District,  the  Bar  of  Monroe  county  has  sustained  a  loss 
which  its  members  keenly  feel  and  mourn  as  a  personal  as  well  as 
a  professional  bereavement.  Elected  immediately  after  the  adop- 
tion of  the  Constitution  of  1847,  ^^  continued  on  the  bench  by 
successive  elections,  during  the  remainder  of  his  life,  and  survived 
all  his  cotemporaries  as  a  justice  of  the  Supreme  Court.  Judge 
Marvin  ceased  to  be  a  justice  of  the  Supreihe  Court  in 'June  last, 
and  Judge  Johnson  was  the  last  of  that  noble  army  of  judicial 
men  remaining  upon  the  bench.  The  record  of  his  judicial  life 
for  a  quarter  of  a  century  in  eventful  times,  and  in  educated  com- 
mercial and  agricultural  communities,  has  become  the  valuable 
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and  valued  property  not  only  of  the  citizens  of  this  State,  but  of 
this  country  and  of  England  and  elsewhere,  where  the  reports  of 
our  Supreme  Court  and  of  the  court  of  dernier  resort  are  cited 
by  the  Bar  and  accepted  by  the  bench  as  high  authority. 

To  the  judicial  learning  of  our  times  Judge  Johnson  has  con- 
tributed his  full  share.  His  opinions  indicate  broad  and  compre- 
hensive views  of  popular  government,  a  love  of  virtue  for  its  own 
sake,  a  detestation  of  vice  in  all  its  forms ;  $ound  scholarly  cul- 
ture ;  great  industry  and  research ;  a  judgment  calm  and  nicely 
balanced,  and  an  inflexible  desire  to  do  equal  and  exact  justice 
with  rigid  impartiality.  They  also  indicate  logical  deduction  and 
arrangement,  acute  analysis  and  intellectual  penetration,  which 
enabled  him  with  his  sturdy  and  manly  common  sense  to  search 
out  the  right  and  vindicate  die  truth.  A  pure,  noble,  intellectual 
and  cultivated  judge  has  fidlen,  surrounded  by  multitudes  who 
loved  and  honored  him  in  life,  and  who  venerate  his  memory  as  a 
bright  and  shining  example  to  those  who  survive. 

To  our  Bar  Judge  Johnson  was  more  than  the  judicial  officer. 
We  mourn  him  as  a  devoted,  large-hearted,  genial  personal  friend. 
Always  dignified,  he  was  never  austere.  '  On  the  bench  he  main- 
tained to  us  and  to  all  men,  the  dignity  and  proprieties  of  the 
judicial  station.  Relieved  from  the  bench,  he  was  our  companion, 
enjoying  friends  and  friendships  and  social  life  with  a  zest  inspired 
by  a  generous  heart,  full  of  kindliest  impulses.  He  loved  and 
was  loved.  A  commanding  personal  presence,  combined  with 
mental  culture  and  fine  literary  tastes  made  him  the  accomplished 
gentleman.  His  unifornl  spotless  Christian  life  gave  beauty  and 
tenderness  to  his  social  relations.  His  personal  habits  were  sin- 
gularly methodical,  and  were  under  the  direction  of  life-long 
principles  directing  his  daily  conduct.  In  the  tenderness  of 
domestic  refinement,  Judge  Johnson  shone  with  a  lustre  all  his 
own.  This  sacred  temple,  gladdened  so  long  by  the  sunshine 
of  his  presence — now  so  darkened — we  approach  with  reverent 
steps,  and  pause  at  its  threshold  to  weep  with  its  inmates,  mourn- 
ing their  dead  and  also  our  dead.  This  whole  Bar,  I  know,  ten- 
ders to  those  within  sincere  condolence  in  their  great  bereavement. 

I  was  struck  with  a  remark,  when  I  came  in,  that  my  brother 
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Cochrane  was  making,  in  regard  to  the  peculiar  qualities  of  Judge 
Johnson.  One  was  his  patience.  He  had  what  the  Romans 
used  to  call  "  mens  sana  in  corpore  sano ;"  and  there  he  sat,  day 
after  day,  week  after  week,  month  after  month,  performing  the 
labors  and  duties  which  usually  cause  so  much  strain  upon  the 
system.  Another  qualification  was,  he  was  willing  to  be  con- 
vinced. I  remember,  once,  with  all  the  positive  qualities  of  his 
peculiar  mind — and  strong  in  these  qualities  he  was — upon  the 
instant  he  formed  his  first  impressions  strong  and  clear,  and  upon 
the  occasion  to  which  I  allude,  the  counsel  stated  to  him  that 
there  might  be  a  question,  on  a  certain  point,  which  he  had  over-, 
looked.  He  settled  back  in  his  chair  and  said :  ^^  It  never  did 
hurt  me  to  hear  an  argument,  and  I  will  hear  what  you  have  to 
say."  After  listening  to  the  remarks  and  suggestions  of  counsel, 
he  promptly,  with  that  manly  vigor  of  intellect  which  always 
characterized  him,  decided  directly  against  his  first  convictions  in 
the  case.  His  heart  had  no  taint  of  impurity  upon  it.  He  had 
what  I  call  mental  integrity.  Give  him  a  proposition,  so  that  he 
had  his  premises,  and  with  his  clear  method  of  reasoning,  he 
would  almost  inevitably  arrive  at  a  correct  conclusion.  His  was 
honest  mental  logic.  He  had  no  desire  but  to  hold  with  untrem- 
ulous  hands  the  scales  of  justice,  so  that  no  man  should  be  de- 
prived of  a  right,  and  no  man  protected  in  a  wrong.  He  stood 
among  his  brethren  the  stalwart,  fearless,  mighty  judge — not, 
perhaps,  the  greatest  among  the  great,  but  great  among  the  great- 
est. He  was,  every  inch  and  every  fiber,  a  man ;  and  when  you 
say  that,  you  have  included  all  that  God  made  of  man.  God 
had  given  him  peculiar  qualities  to  adorn  the  bench  and  to  dignify 
it — by  magnetic  power  to  win  men  to  him,  and  to  command  their 
respect,  for  all  who  came  before  him  saw  that  he  was  honest, 
upright,  able,  ever  dignified,  striving  to  discharge  his  duties. 

Such  was  Judge  Johnson.  We  cannot  pronounce  his  eulogy 
here  to-day.  It  is  natural  that  upon  such  a  solemn  occasion  as 
the  present,  the  sadness  of  our  hearts  should  in  a  measure  seal 
our  lips  from  the  utterance  of  a  fitting  tribute,  but  his  memory 
will  ever  be  cherished  by  all  those  who  have  had  the  pleasure  of 
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knowing  and  loving,  of  honoring  and  reverencing  our  departed 
friend  and  brother. 

George  F.  Danforth,  Esq.,  said : 

Mr.  Chairman :  I  should  be  very  sorry,  even  at  this  hpur, 
after  so  much  has  been  so  well  said  and  so  sufficiently  expressed 
in  the  resolutions  that  have  been  read,  to  have  the  meeting  pass 
without  paying  the  tribute  I  entertain  for  the  memory  of  Judge 
Johnson.  *  To  have  been  a  member  of  the  Bar  during  the  entire 
period  in  which  Judge  Johnson  sat  upon  the  bench,  to  have  had 
occasion  with  greater  or  less  industry  to  examine  and  study  the 
opinions  which  he  pronounced,  from  the  first  volume  of  the 
reports  under  the  new  Constitution  to  the  last,  to  have  seen  pass 
away  from  our  presence,  first  one  and  then  another  of  the  judges 
who,  with  him,  entered  upon  the  judicial  career,  has  made  an  iin- 
pression  upon  my  mind  which  never  can  be  effaced.  Not  many 
here,  but  some,  will  call  to  mind  that,  in  this  district,  the  bench 
was  first  illustrated  and  adorned  under  the  Constitution  of  1846, 
by  Johnson,  Selden,  Maynard  and  Welles.  We  recollect  that 
Judge  Maynard  died  first,  and  after  many  years,  passed  from  us 
Judge  Welles.  One  only,  survives  of  the  four — ^Judge  Selden, 
not  occup}ring  an  official  position  at  present,  but  having  adorned 
not  only  the  bench  of  the  Supreme  Court,  but  of  the  Court  of 
Appeals.  With  the  exception  of  Judge  Johnson,  up  to  the  time 
of  his  death,  no  member  of  the  original  judicial  force  of  this  dis- 
trict remained  in  activity.  The  record  of  Judge  Johnson's  life 
will  be  fi>und,  not  in  any  eulogy  we  may  utter,  not  in  any  ex- 
pression of  esteem  which  may  be  heard  in  this  district  or  depart- 
ment, but  will  be  found  in  the  sixty-two  volumes  of  Barbour's 
Reports,  with  here  and  there  an  opinion  in  the  New  York 
Reports.  With  an  industry  which  knew  no  abatement.  Judge 
Johnson  received,  examined  and  disposed  of  every  case  which 
came  into  his  hands,  down  to  and  including  the  last  term  of  court 
at  which  he  was  present,  held  in  this  room.  A  similar  record 
for  a  similar  length  of  time,  I  presume,  carmot  be  presented  in 
the  life  of  any  judge. 

We  here  feel  his  loss,  not  only  as  a  professional,  but  as  a  per- 
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donal  friend.  The  gentleman  who  preceded  me  has  referred  to 
the  band  of  judges  who  went  on  the  bench  in  1846.  I  have  no 
doubt  that  their  labors  will  compare  favorably  with  those  of  any 
other  judges  who  have  ever  lived  in  this  or  any  country,  for  the 
same  period  of  time,  or  the  same  number  of  volumes  ^  and  yet, 
many  will  remember  with  what  doubt  the  system  of  our  elective 
judiciary  was  adopted.  We  certainly,  in  these  considerations, 
may  find  great  cause  for  hope  that  in  the  continuance  of  the  sys- 
tem we  may  seek  other  men  equally  entitled  to  the  honor  which 
we  have  been  called  upon,  from  time  to  time,  to  show  to  those 
whom  we  have  already  known. 

That  a  judge  was  honest,  and  that  he  proceeded  on  his  way 
faithfully  and  laboriously,  we  should  be  able  to  say  of  every  judge ; 
but  that,  in  addition  to  all  this.  Judge  Johnson  should  leave  the 
feeling  which  is  entertained  by  the  Bar,  is,  I  think,  unprecedented. 
I  have  no  doubt  that  the  most  sincere  emotions  of  the  heart  are 
expressed  in  the  addresses  and  resolutions  which  we  have  heard. 
For  myself,  I  feel  the  loss  of  Judge  Johnson  deeply.  That  we 
may  have  as  great  judges,  I  trust  we  may  believe ;  but  it  is  not 
likely  that,  to  the  older  portion  of  this  Bar,  another  can  come  who 
will  take  the  place  in  our  affections  which  was  occupied  by  Judge 
Johnson. 

Lysander  Farrar,  Esq.,  said : 

I  concur  fully  in  the  sentiments  expressed  in  the  resolutions, 
and  in  those  expressed  by  each  of  the  speakers  who  have  preceded 
me.  I  was  at  the  Bar,  a  young  man,  when  Judge  Johnson  was 
first  elected  to  the  bench,  and  have  known  him,  more  or  less  in- 
timately, during  all  that  period.  He  was  certainly  a  very  remark- 
able judge.  He  was  distinguished  for  all  the  great  qualities  which 
have  been  ascribed  to  him  by  the  resolutions  and  by  the  speakers ; 
but  I  think  he  was  especially  remarkable  for  the  two  qualities 
that  have  been  adverted  to— patience  and  integrity.  His  patience 
in  hearing  arguments,  and  in  the  trial  of  causes,  was  very  remark- 
able. I  never  knew  an  instance  when  he  showed  any  impatience, 
and  there  is  no  position,  perhaps,  in  which  a  man  can  be  placed 
which  subjects  that  quality  to  a  more  severe  test  than  that  of  a 
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judge  attending  the  trial  of  causes.  There  is  scarcely  any  eauh 
nent  judge  whose  character  has  gone  into  history,  who  has  not 
sometimes  been  liable  to  criticism,  and  whose  conduct  has  not 
been  justly  crJucised  for  its  want  of  that  particular  quality,  but  I 
never  heard  of  a  criticism  being  made  by  any  lawyer,  or  by  any 
other  person,  upon  Judge  Johnson.  Every  member  pf  the  Bar 
who  submitted  the  argument  of  a  case  to  Judge  Johnson  was 
certain  of  two  things — that  it  would  be  patiently  and  thoroughly 
investigated,  and  that  the  determination,  whatever  it  might  be^ 
would  be  honest  and  fair.  There  have  been  other  judges,  per- 
haps, more  eminent,  in  an  intellectual  point  of  view,  than  he  i 
but  in  these  other  qualities  to  which  I  have  adverted,  which  are 
of  the  highest  importance,  no  other  judge  in  this  State,  or  in  this 
country,  ever  surpassed  him. 

D.  C.  Hyde,  Esq.,  said : 

Mr.  Chairman :  As  a  junior  member  of  this  Bar,  I  am  un- 
willing that  the  remains  of  this  great  man  which  lie  cold  in  a  dis- 
tant county,  shall  be  committed  to  the  grave  without  an  ezpressiQa 
of  the  debt  which  I  owe  to  him  as  one  of  the  judiciary  of  this 
State.  He  was  one  of  the  first  judges  before  whom  I  had  the 
honor  of  practicing.  The  young  men  of  this,  and  of  every 
county  in  the  district,  are  indebted  to  him  for  the  kindness  which 
he  always  extended  to  them.  It  seemed  to  me  that  he  was  un- 
willing that  a  cause  should  suffer  because  of  the  inability  of  the 
young  man  who  had  it  in  charge,  and  it  was  not  an  infrequent 
thing  for  him  to  suggest  how  a  difficulty  might  be  avoided.  *It 
is  not  every  good  judge,  as  every  young  lawyer  well  knows^  who, 
whether  he  considers  it  his  duty  or  not,  will  condescend  to  do 
that  i  and  it  seems  to  me  that,  when  such  a  characteristic  as  that 
^  manifested  in  a  judge,  the  younger  members  of  the  Bar  should 
recognize  its  value.  I  am  Unable,  and  I  should  not  regard  it 
necessary,  to  undertake  to  say  anything  with  reference  to  «the 
character  and  the  judicial  ability  of  Judge  Johnson.  It  is  enou^ 
for  me  to  say  that  I  knew  the  man,  and  I  desire  to  express  my 
thanks  for  the  kindness  which  he  always  exhibited  to  me  while  I 
was  practicing  in  his  courts ;  and  I  believe  there  is  no  danger  in 
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the  elective  system,  as  long  as  such  men  iill  the  bench,  nor  is 
there  much  danger  to  republican  institutions  while  such  men  as 
he  have  the  interpretation  of  the  laws.  . 

Hon.  £.  Darwin  Smith,  said : 

I  approve  of  these  resolutions,  and  concur  most  heartily  in  all 
that  has  been  said  in  them,  and  in  the  remarks  of  those  gentle- 
men who  have  spoken  in  respect  to  Judge  Johnson,  his  merits, 
his  works,  and  his  judicial  character.  They  do  him  no  more 
than  justice,  and  so  &r  as  they  express  the  feelings  of  the  Bar, 
they  are  just  and  proper.  But  I  feel  a  personal  loss  and  bereave- 
ment in  his  death  which  cannot  be  felt,  in  the  same  degree,  at 
least,  by  the  other  members  of  the  Bar.  He  was  my  associate 
and  friend  for  many  years  upon  the  bench — one  who  stood  to  me 
as  a  brother ;  and  his  death  comes  very  near  to  me.  For  seven- 
teen years  we  have  sat  together  in  the  courts,  and  have  gone  in 
and  out  together.  We  have  sat,  if  not  around  the  same  council 
fires,  around  the  same  social  and  judicial  boards  in  consultations 
and  discussions  in  respect  to  questions  of  law  affecting  the  lives, 
liberty  and  property  of  our  fellow  citizens.  Our  relations  have 
always  been  most  intimate,  most  kind,  and  most  cordial,  when 
we  differed  in  opinion,  as  well  as  with  my  late  brother  Welles, 
who  has  gone  before  him.  And  I  will  say  the  same  of  all  my 
brethren  on  the  bench  of  this  district.  Though  we  have  differed 
on  questions  of  law,  we  never  had  differences  that  went  out  of 
the  council  chamber,  and  there  was  never  any  asperity  or  un* 
pleasantness  in  any  of  our  relations.  Our  discussions  were  always 
in  kindness,  and  never  did  a  discussion  amongst  us  leave  any 
feeling  behind  it,  and  scarcely  a  dissent.  Judge  Johnson  was 
only  intent  that  right  and  justice  should  prevail,  and  was  ever 
open  to  conviction,  ready  to  listen  to  the  arguments  of  his  asso- 
ciates, and  to  yield  to  their  views  when  he  thought  they  were 
right.  He  was  not  tenacious,  although  a  decided  man.  In  all 
these  things  I  considered  Judge  Johnson  a  remarkable  man ;  and 
it  is,  perhaps,  attributable  to  him  and  to  our  venerable  father  who 
went  before  him,  that  our  relations  were  so  pleasant. 

Judge  Johnson  was  ever  particularly  friendly  to  Rochester  and 
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to  the  Rochester  Bar.  He  frequently  said  to  me  that  Rochester 
was  one  of  his  homes,  and  that  he  always  felt  that  here  he  was 
at  home  and  among  his  friends.  He  was  particularly  observant 
of  the  kindly  manners  and  gentlemanly  deportment  and  courtesy 
of  the  members  of  the  Bar  of  this  county  among  themselves,  fre- 
quently mentioning  it  as  a  subject  of  gratification.  I  remember 
particularly  his  allusion  to  this  subject  some  years  ago,  when  on 
the  occasion  of  the  decease  of  the  late  William  S.  Bishop,  it  fell 
to  my  lot,  as  Presiding  Judge  of  the  General  Term,  to  respond 
to  some  resolutions  and  remarks  addressed  to  the  court  in  respect 
to  his  memory,  and  to  speak  of  his  gentlemanly  manner  and  his 
efforts  to  influence  and  promote  kindliness  and  courtesy  and  good 
feeling  among  the  Bar.  Judge  Johnson  said  to  me  that  he  had 
always  observed  with  pleasure  the  gentlemanly  deportment  exhib- 
ited by  the  members  of  our  Bar  towards  each  other,  and  that  he 
never  had  had  an  occasion  to  rebuke  any  of  them. 

The  feelings  which  the  Bar  express  I  entertain  most  fully, 
and  I  have  no  doubt  that  the  bench  and  Bar  throughout  this 
department  and  throughout  the  State  feel  that  they  have  sustained 
a  great  loss  in  the  decease  of  Judge  Johnson.  The  resolutions 
presented  and  the  addresses  to  which  we  have  listened,  all  testify 
that  the  Bar  of  this  county  fully  appreciate  their  loss. 

The  resolutions  were  unanimously  adopted.  Hon  Henry  R. 
Selden,  George  F.  Danforth  and  William  F.  Cogswell  were  ap- 
pointed as  a  committee  to  present  them  to  the  General  Tenn. 


At  a  meeting  of  the  members  of  the  Bar  of  Cayuga  county,  held 
at  the  Court  House  in  Auburn,  on  the  7th  of  December,  1872, 
David  Wright,  Esq.,  was  appointed  Chairman,  and  J.  T.  M. 
Davie,  Esq.,  Secretary. 

The  Committee  on  Resolutions,  consisting  of  David  Wright, 
John  L.  Parker,  Charles  F.  Durston,  James  R.  Cox  and 
Theo.  M.  Pomeroy,  reported,  through  Mr.  Pomeroy,  the  fol- 
lowing resolutions,  viz : 
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Whereasy  We  have  received  with  profound  sensibility  the  sad  intelli- 
gence of  the  death  of  the  Honorable  Thomas  A.  Johnson,  a  justice  of  the 
Supreme  Court  of  this  District,  and  have  left  to  us,  as  our  only  consola- 
tion, the  consideration  that  death  is  the  inevitable  portal  by  which  alone 
man  can  enter  upon  the  life  eternal.  It  is  by  the  Bar  of  Cayuga  county, 
in  memory  of  one  so  cherished  by  them  all. 

Resolved y  That  while  we  are  not  advised  of  the  history  of  the  closing 
hours  of  our  departed  friend,  we  nevertheless  know  from  his  exemplary 
Christian  life,  that  he  died  realizing  the  highest  aspiration  of  dissolving 
humanity,  that ''  He  died  the  death  of  the  righteous,  and  his  last  end  was 
like  his." 

Resolved^  That  in  paying  this  last  sad  and  unsatisfying  tribute  to  the 
memory  of  one  who  for  more  than  a  quarter  of  a  century  has  walked 
with  us  in  private  life  ajs  a  beloved  friend  and  associate,  and,  in  his  public 
career,  has  exhibited  before  us  at  all  times  an  unsurpassed  purity  and 
ability  of  judicial  administration,  we  deeply  realize  the  overwhelming 
loss  of  an  eminent  jurist  and  Christian  gentleman. 

Resolved^  That  we  shall  ever  take  a  just  and  honorable  pride,  in  the 
memory  of  Justice  Johnson.  He  was  placed  in  his  high  position,  at  the 
first  election  of  judges,  under  the  Constitution  of  1 847 ;  and  died,  the 
last  in  official  life  of  the  long  list  of  eminent  lawyers  who  were  elevated 
to  the  bench  with  him.  Learning,  dignity,  purity,  courtesy  distinguished 
hb  -entire  official  career,  and  at  all  times  justified  the  wisdom  of  our 
choice.  His  purity  of  private  life,  geniality  in  social  intercourse,  great 
legal  attainments,  patience  in  the  administration  of  justice,  unbiased  judg- 
ment, and  incorruptible  integrity  were  so  fuUy  and  completely  blended  as 
to  illustrate  our  ideal  of  an  upright  judge,  whose  large  place  in  the  juris- 
prudence of  our  State  we  know  not  how  to  supply. 

Resolvedy  That  in  the  earnest,  pure,  and  laborious  life  of  Justice  John- 
son, the  Bar  of  this  county  have  an  example  worthy  their  highest  reve- 
rence and  emulation ;  and  that  to  improve  the  lesson  he  has  taught,  we 
will  endeavor  to  advance  the  standard  of  professional  learning,  courtesy 
and  integrity. 

Resolved,  That  while  we  mourn  for  ourselves  and  for  the  stricken 
family,  the  departure  of  the  beloved  husband,  father  and  friend,  we 
rejoice  in  the  example  of  such  a  life,  and  recognize  the  fact  that  for  him 
"  death  has  no  sting,  the  grave  no  victory."  He  has  gone  in  the  fullness 
of  years,  with  a  great  and  laborious  work  accomplished,  to  his  reward. 
We  trust  that  the  contemplation  of  such  a  life,  may  teach  the  value  of 
those  treasures  of  time  which  are  imperishable,  and  of  those  virtues, 
which,  planted  here,  become  immorul  with  us. 


660  IN   M£MORIAM. 

RisohiJf  That  these  resolutions  be  published  in  our  city  ud  cotmty 
papers,  and  that  a  copy  be  transmitted  to  the  family  of  the  deceased,  in 
the  hope  that  there  may  be  found  therein  assurance  of  our  deep  sympathy 
with  them,  and  of  our  honor  and  respect  for  tiie  departed. 

ResQhed^  That  a  copy  of  these  resolutions  be  presented  by  the  Chadr- 
man  of  this  meeting  to  the  Supreme  Court  at  the  next  circuit,  held  in 
the  county  of  Cayuga,  and  that  he  move  that  the  same  be  entered  in  the 
minutes  of  the  Court. 

In  presenting  these  resolutions  Mr.  Pomeroy  said  . 

I  move  the  adoption  of  these  resolutions.  I  can  only  hope 
that  they  may,  in  some  feeble  way,  express  the  real  sentiments 
of  the  profession  of  this  county.  I  know  it  is  hardly  proper  for 
me  to  take  up  much  time  in  a  meeting  like  this,  estranged  as  I 
am  in  my  daily  walks  from  the  profession  in  which  I  once  prac- 
ticed so  long.  And  yet  I  feel,  on  occasions  like  this,  when, 
one  after  another,  those  before  whom  and  with  whom  I  have 
practiced  are  laid  away  in  the  grave,  I  have  a  right  to  renew  my 
brotherhood  with  you  \  and  wl^en  my  time  shall  come,  and  I  shall 
be  called  away,  I  hope  that  the  feeling  of  my  brotherhood  will 
remain  behind  with  you. 

Of  all  the  men,  Mr.  Chairman,  with  whom  I  have  ever  been 
associated  in  my  life,  I  have  never  met  with  one  in  whom  the 
Christian  graces  were  so  rounded  out  and  completed  as  in 
Justice  Johnson.  It  seems  eulogy  to  speak  the  truth  of  him. 
In  him,  the  Christian  graces  were  combined  to  a  degree  I  never 
saw  surpassed.  He  pre-eminently  added  to  faith  virtue,  and  to 
virtue  knowledge,  and  to  knowledge  patience,  and  to  patience 
temperance,  and  so  on  through  all  the  graces  to  charity,  which 
crowned  them  all.  He  was  always  dignified,  and  yet  never  severe. 
A  pure  Christian,  and  yet  never  ascetic.  He  fought  not  with 
the  common  weaknesses  of  the  world,  but  he  dealt  with  those 
vices  which  all  men  are  expected  to  eliminate  from  their  charac- 
ters and  lives.  I  doubt  if  there  be  one,  who  has  grown  up  under 
the  judicial  administration  of  Justice  Johnson  in  this  district,  who 
cannot  bear  testimony  from  his  own  personal  experience  to  this, 
and  particularly  to  the  eminent  kindness  he  manifested  to  young 
men  rising  up  in  the  practice  of  the  profession. 
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He* was  courteous  to  all,  to  old  and  young,  learned  and  unlearned. 
He  had  a  word  of  encouragement  for  all.  I  can  bear  my  testi- 
mony, because  I  shall  never  forget  as  long  as  I  have  memory, 
the  feelings  he  inspired  in  me  at  the  first  trial  I  ever  managed  in 
his  court.  It  was  at  the  trial  of  John  Baham,  a  protracted  and 
lengthy  suit,  at  which  I  felt  my  whole  future  was  at  stake.  If  I 
managed  that  case  well,  I  knew  I  had  grounded  myself  in  the 
profession.  If  I  foiled,  then  the  predictions  of  those  who,  months 
before,  had  pronounced  me  incompetent  to  hold  the  office  of 
District  Attorney,  by  reason  of  youth  and  inexperience,  would 
be  verified.  When  the  jury  left  their  seats  and  retired  to  their 
room,  in  the  midst  of  an  intense  stillness  in  the  court  room. 
Judge  Johnson  motioned  me  to  the  stand,  and  he  whispered  in 
my  ear  words  of  encouragement  such  as  I  can  never  forget.  By 
that  I  was  stimulated  to  further  zeal  in  the  profession.  I  felt  a 
gratitude  to  the  man,  which  has  but  grown  and  been  strengthened 
by  the  kindness  of  later  years. 

Justice  Johnson  combined  so  many  excellences,  I  repeat,  that 
it  seems  almost  eulogy  to  speak  the  truth.  We  ought  not  only 
to  remember  him  but  to  study  him.  For  thirty  years,  in  the 
political  world,  our  eyes  had  been  tending,  in  peace  and  in  war, 
towards  the  one  great  arch  enemy  of  American  unity  and  Amer- 
ican growth,  the  system  of  American  slavery.  We  followed  it 
through  peace.  We  followed  it  through  war,  till  at  last  it  fell, 
and  fell  forever  from  American  history.  But  while  we  were 
engaged  in  fighting  the  great  arch  enemy  of  our  country,  another, 
subtler  and  equally  dangerous  had  grown  up,  beginning  in  the 
lower  walks  of  political  life,  reaching  into  our  legislative  halls, 
aiid  spreading  till  its  slime  reached  even  the  ermine  on  the  judicial 
bench.  I  know  what  I  say,  for  I  have  seen  it.  I  have  been  in  it. 
I  know  it.  That  corruption  of  the  judiciary  of  the  city  of  New 
York,  which  required  the  strong  arm  of  impeachment  to  remove, 
had  its  origin  in  the  Bar.  Those  orders,  injunctions,  and  judg- 
ments, which  have  been  the  stench  of  our  judiciary  sjrstem  for  the 
last  few  years  were  covered  by  the  mande  of  lawyers,  eminent 
to-day  in  the  profession,  who  would  be  shocked  if  their  integrity 
should  be  questioned.     They  have  been  misled  by  the  Bar,  and  I 
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say  that  purity  of  the  bench  is  to  be  first  found  in  the  purity* of 
the  Bar.  Through  all  this  period  Justice  Johnson  sat  on  the 
bench,  and  I  do  not  believe  that  the  man  lives  who  ever  spoke  of 
him,  as,  in  thought,  word  or  deed,  biased  in  judgment  by  per- 
sonal fiivor  or  any  consideration  unworthy  of  his  position* 

Now,  I  hope,  that,  as  far  as  the  limited  sphere  of  our  usefid- 
ness  goes,  the  life  and  death  of  a  man  like  Justice  Johnson  may 
not  be  lost  upon  us,  and  that,  as  is  said  in  one  of  these  resolutions, 
in  the  lessons  of  his  life  we  may  learn  to  strive  for  a  higher  stand- 
ard of  moral  excellence  in  ourselves.  With  these  remarks,  I 
again  move  the  adoption  of  the  resolutions. 

Jas4  R.  Cox,  Esq.,  spoke  to  the  resolutions  as  follows : 
Mr.  Chairman  :  I  cannot  help  saying  a  few  words  on  this  occa- 
sion, in  view  of  that  which  is  forever  past  and  irretrievably  gone 
from  our  profession.  Our  dependence  upon  Justice  Johnson,  as 
a  valuable  judicial  officer,  was  very  great.  He  never  disappointed 
us  on  a  single  occasion,  when  a  term  of  court  was  appointed  to 
be  held  here.  We  were  never  disappointed,  when  we  asked  for 
a  &ir,  impartial  trial  in  any  case  before  him.  It  seems  to  me, 
that,  deduct  Justice  Johnson  from  our  district,  and  it  almost 
makes  one  willing,  as  brother  Allen  and  brother  Pomeroy  have 
done,  to  quit  the  profession. 

The  experiment  of  an  elective  judiciary  is  not  yet  wrought  out 
int  his  district.  In  the  particular  instance  of  Thomas  A.  Johnson, 
the  choice  fell  on  a  fortunate  selection.  But  somebody  has 
said  that  in  an  absolute  monarchy,  he  who  is  truly  a  father  to  his 
subjects  is  one  of  the  greatest  enemies  to  mankind.  For  that 
is  made  popular  by  an  excellent  selection  which  is  abused  by 
tyrants.  Justice  Johnson  was  always  kind,  warm  hearted,  con- 
siderate, patient,  forgiving.  The  Christian  graces  shone  in  all 
his  deportment.  He  was  not  a  man  &vored  by  fortune.  His 
early  days  were  spent  as  were  the. days  of  our  late  lamented 
chief  magistrate.  He  swung  the  axe  for  his  living.  With  dif- 
ficulty he  acquired  the  elements  of  a  knowledge  of  the  law.  He 
commenced  practice  under  un&vorable  circumstances.  He  had 
had  very  little  intercourse  with  refined  society  in  his  early  years. 
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and  we  could  all  see  the  restraint  and  lack  of  freedom  engendered 
by  that  misfortune.  But  over  those  obstacles  he  triumphed,  and 
he  became  as  fine  a  specimen  of  the  candid,  Christian  gentleman 
as  I  ever  saw.  I  hazard  nothing  in  saying  that,  of  all  others,  he 
was  the  model  and  favorite  judge  of  western  New  York.  And 
I  am  doing  no  injustice,  in  so  saying,  to  the  many  distinguished 
men  who  fill  places  on  the  bench  in  this  part  of  the  State.  They 
all  will  unite  in  saying  as  I  do. 

He  was  most  considerate  to  young  men.  I  may  b^  pardoned 
in  stating  my  own  experiences,  as  brother  Pomeroy  has  done. 
I  wanted  to  get  a  writ  of  certiorari.  I  was  a  beginner  in  the  law 
and  had  a  highway  case.  I  Was  told  I  must  get  the  writ  at  court, 
which  was  then  being  held  at  Lyons.  I  went  there.  I  was  not 
acquainted  with  Justice  Johnson.  I  approached  him  with  awe. 
After  dinner,  I  took  advantage  of  his  being  in  his  room.  I  went  to 
his  room,  and  tapped  at  the  door.  I  was  admitted  and  asked  if  I 
could  have  his  attention  for  a  moment.  Oh,  yes,  he  said.  I  told 
him  in  an  awkward  way  that  I  wanted  a  writ  of  certiorari,  supposing 
he  would  sign  it  right  there.  He  told  me  he  never  granted  common 
law  certiorari  sitting  in  Chambers.  I  must  make  my  application 
in  open  court.  He  talked  pleasantly,  looked  into  my  papers^ 
and  told  me  to  come  into  court  after  dinner  and  make  my  appli* 
cation,  and  state  what  I  wanted.  I  was  encouraged  by  his 
patience  and  pleasant  manner.  I  went  into  court  and  felt  as  if 
I  was  addressing  a  friend.  From  that  day  to  this,  Justice  John- 
son has  always  been  to  me  equally  as  kind  and  patient^  and,  on 
one  occasion,  he  was  required  to  exercise  on  my  account  the 
Christian  virtue  of  forgiveness.  We  do  well  to  remember  his 
virtues.  We  can  learn  of  him.  Who  ever  heard  him  speak 
harshly  from  the  bench  ?  Who  ever  knew  him  to  take  advan- 
tage of  his  position  to  fling  a  cutting  repartee  at  a  member  of  the 
profession  ? 

He  ever  discharged  his  duty  with  a  profound  sense  of  respon- 
sibility. I  sat  here  as  John  Baham  rose,  in  obedience  to  the 
order  of  the  court,  to  receive  his  sentence*  I  shall  never  forget 
the  Altering  accents  with  which  he  pronounced  that  sentence. 
He  seemed  much  more  affected  than  the  prisoner.    (Mr.  Allen — 
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^  He  dropped  his  head  down  and  cried  after  it.'')  He  had  a 
world  of  sympathy  and  ever  sought  the  advantage  of  mankind* 
In  respect  to  the  temperance  question,  he  went  further  than 
most  of  us  thought  wise  in  our  day.  But  he  erred  alwajrs  on 
virtue^s  side.  I  think  I  cannot  point  to  any  member  of  the  Bar 
in  my  acquaintance,  who,  having  passed  away,  presents  so  spot- 
less a  record  or  so  noble  and  useful  a  life  as  Thomas  A.  Johnson. 


Wm.  Allin,  Esq., 

It  was  my  intention,  Mr.  Chairman,  to  have  said  more  than  I 
shall  now  do,  because  the  resolutions  so  fiilly  express  the  senti- 
ments I  had  intended  to  express.  There  is  but  litde  left  for  me 
to  say.  The  eloquent  lai^;uage  of  the  gentlemen  who  have  pre- 
ceded me  fiiUy  expresses  my  sentiments. 

Judge  Johnson  came  upon  the  bench  of  the  Supreme  Court, 
the  first  year  after  my  admission,  so  that  my  whole  professional 
life  was  associated  with  him.  He  always  showed  great  kimbiess 
and  consideration  to  the  members  of  the  Bar,  and  especially  to 
the  younger  members  of  the  Bar.  He  was  patient  and  learned. 
He  was  my  ideal  of  a  lawyer  and  a  Christian  gentleman.  He 
was  affectionate.  He  was  strongly  domestic  in  his  feelings.  In 
other  years,  when  I  was  in  active  practice,  Judge  Johnson  seldom 
held  a  term  of  court  here  without  spending  an  evening  or  more 
at  my  house.  I  saw  much  of  him  socially.  It  was  his  sociabQity 
and  courtesy  that  endeared  him  to  all.  In  the  language  of  one 
of  the  resolutions,  the  example  of  such  a  life  should  elevate  us  as 
lawyers^^^should  elevate  us  as  men  and  as  citizens.  Such  a 
career  is  open  to  every  young  man  entering  the  profession.  Is  it 
fiilly  appreciated  ?  Is  the  feeling  that,  to  become  a  lawyer,  one 
becomes  a  member  of  a  learned  profession  with  opportunity  for 
the  highest  culture  and  the  best  association,  fully  appreciated  by 
the  present  generation  of  younger  lawyers.  It  does  not  seem  to 
me  that  there  is  an  elevated  npHt  du  corps. 

The  cultivated  Christian  lawyer  is  the  highest  type  of  mtfibood. 
It  should  make  the  courteous  gentleman.  It  seems  to  me  that 
these  are  the  lessons  which  the  life  of  Judge  Johnson  has  taught 
us.     I  trust  it  may  make  such  impressions  upon  all  of  us* 
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As  I  look  back  and  recall  some  of  the  wrangles  at  the  Bar 
which  I  have  witnessed,  they  seem  altogether  unbecoming  before 
such  a  man.  It  should  have  rebuked  them  into  silence  and  self^ 
respect. 

Like  Mr.  Pomeroy,  though  not  in  practice^  I  am  still  a  lawyer 
and  have  a  strong  feeling  of  brotherhood  with  the  Bar. 

I  know  of  no  higher  ambition  than  to  be  a  respectable  and 
respected  lawyer.  And  I  am  largely  indebted  to  Judge  Johnson 
for  the  development  of  this  feeling. 

Warren  T.  Worden,  Esq.,  said : 

Scarcely  anything  farther  can  be  said  of  Judge  Johnson  than 
has  already  been  said.  I  have,  on  several  occasions,  noticed  the 
exhibitions  of  his  kindness,  but  on  no  occasion,  I  think,  did  it 
strike  me  more  forcibly  than  on  presenting  to  him  the  resolutions 
of  the  Bar  on  the  death  of  George  Rathbun.  He  not  only 
showed  his  feelings,  but  expressed  them.  He  related  the  remi- 
niscence, at  that  time,  that  when  he  first  came  to  Auburn, 
and  held  his  first  term  of  Court  here,  the  first  cause  was  tried 
by  Mr.  Rathbun. 

One  thing  in  Judge  Johnson's  life,  perhaps,  is  worthy  of  men- 
tion. In  all  his  judicial  career  he  never  held  a  term  of  court  in 
the  city  of  New  York.  He  had  a  dislike  for  going  there,  which 
he  expressed.  He  often  spoke  about  the  extra  fee  allowed  to 
justices  who  went  to  the  city  of  New  York.  He  did  not  see 
how  it  could  be  paid,  under  the  Constitution.  His  salary  was 
fixed  at  so  much.  The  extra  allowance  was  $io  a  day.  He 
never  went  and  never  took  the  extra  allowance. 

David  Wright,  Esq.,  said : 

I  can  most  conscientiously  endorse  all  that  has  been  said  in 
regard  to  Judge  Johnson.  I  knew  him  probably  earlier  than  any 
person  here.  We  were  admitted  in  the  same  class,  in  1832.  I 
knew  him  very  well  after  that  time.  As  early  as  1843,  ^^^ 
before  he  became  a  judge  in  the  Supreme  Court  here,  I  had  occa- 
sion to  be  with  him  in  Coming  professionally.  I  was  well 
acquainted  with  hun  to  the  time  of  his  death.     I  have  never 
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known  him  to  fiul  to  attend  a  circuit  when  assigned  to  him. 
When  a  circuit  or  General  Term  was  assigned  to  him  he  was 
always  there.  He  did  his  duty  faithfully,  and  even  the  duty  of 
other  judges.  As  Mr.  Worden  has  remarked,  he  never  went 
to  New  York.  When  others  went  to  New  York,  he  took 
their  places  here.  I  never  heard  any  lawyer  express  regret  that 
Judge  Johnson  was  going  on  an  old  circuit  here.  So  far  as  I 
have  heard,  it  has  been  the  universal  wish  of  the  Bar  that  Judge 
Johnson  might  be  on  hand  when  assigned  to  the  circuit.  All  had 
entire  confidence  in  .him.  Of  course,  we  knew  he  was  liable  to 
err,  for  he  was  mortal ;  but  we  were  always  sure  of  a  fair  hear- 
ing, a  due  consideration  and  just  judgment,  as  he  understood  the 
case.  And  he  was  generally  right.  I  doubt  if  any  judge  ever 
sat  on  the  bench  of  the  Supreme  Court  whose  judgments  and  de- 
cisions were  less  seldom  reversed  than  his.  He  did  as  much  to 
establish  the  law  on  a  sound,  just,  equitable  basis  as  any  man 
living  in  the  State  of  New  York.  We  have  always  been  par- 
ticularly fortunate  in  this  district,  in  the  election  of  judges,  and  if 
you  young  gentlemen  here  are  as  fortunate  in  this  respect  as  we 
of  the  elder  branch,  you  will  be  fortunate  indeed.  It  will  not  be 
long,  perhaps,  before  all  the  old  stand-bys  of  this  Bar  will  pass 
away.  We  cannot  all  hope  to  leave  so  bright  a  record  as  Judge 
Johnson,  but  we  hope  that  the  younger  members  of  the  Bar  will 
benefit  by  his  example  and  forgive  the  imperfections  in  ours. 

The  resolutions  were  then  unanimously  adopted,  and  the  meet- 
ing adjourned. 


The  following  is  a  portion  of  the  remarks  made  at  the  funeral 
of  the  deceased,  by  Rev.  Wm.  Shblton,  D.  D.,  of  Buf&lo : 

'*  Virtue,  worth  and  true  dignity  cannot  pass  before  our  eyes 
without  leaving  a  blessing.  Our  venerable  brother  in  Christ  has 
long  had  his  dwelling  among  those  who  are  now  before  me,  and 
In  the  higher  positions  of  the  world  he  has  long  been  distinguished. 
It  is  a  satisfaction  to  be  able  to  say  of  him,  in  the  midst  of  so 
much  that  degrades  life  and  dishonors  it,  that  he  has  lived,  as  far 
as  it  is  ever  permitted,  an  unsullied  life — ^a  life  of  integrity,  of 
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real  and  unfeigned  worth.  Industry,  without  which  the  highest 
intellect  fails,  has  distinguished  him^  through  all  the  periods  of 
his  career  no  labor  deterred  him-r-no  effort  was  too  great  or  too 
arduous.  His  sense  of  justice  and  his  views  of  the  right  are  pro- 
foundly stamped  upon  the  minds  of  those  who  have  been  under 
his  influence  or  been  witnesses  of  his  conduct,  of  his  decisions  as 
a  jurist  or  his  conversation  as  a  man,  and  it  is  not  too  much  to 
say  that  he  has  not  left  behind  him  one  whose  reputation  for  in- 
tegrity, ability  and  moral  worth  is  superior  to  his  own« 

In  an  age,  such  as  this,  when  even  the  judge's  ermine  is  some- 
times stained  and  spiled ;  when  corruption  stalks  abroad,  and 
wealth  is  openly  amassed  at  the  expense  of  truth  and  honor,  it  is  a 
refreshment  to  any  mind  to  look  upon  such  a  portrait  as  that  of 
this  unsullied  judge ;  this  high-toned,  manly,  grave  and  digni- 
fied jurist,  who  for  a  quarter  of  a  century  has  commanded  the 
highest  respect  and  consideration  of  those  whose  interests  were 
entrusted  to  his  keeping. 

It  is  a  privilege  to  be  allowed  to  dwell  upon  his  virtues — his 
unpretending,  modest,  gentle  and  considerate  life.  He  was 
always  ready  to  aid  in  any  noble  enterprise,  always  ready  to  carry 
forward  designs  which  were  promotive  of  the  public  good.  He 
mastered  that  selfishness  which  is  so  wont  to  man,,  the  characters  of 
those  who  think  only  of  their  own  advancement  or  their  own  gain. 

It  is  needless  to  say,  in  a  community  which  has  witnessed  his 
life's  actions,  that  he  was  just  not  only  as  a  judge,  but  as  a  man, 
in  the  daily  intercourse  of  life — or  that  he  was  an  example  of  tem- 
perance, of  moderation,  and  of  purity — in  every  sense  of  that 
great  word.  As  a  churchman,  he  was  honored  by  the  continued 
votes  of  his  friends ;  and  always  attended  to  the  duties  which  de- 
volved upon  him  as  a  representative  in  the  general  council  of  the 
church.  Herej  he  never  forgot  his  duty,  or  the  interests  of  the 
body  of  which  he  was  a  member. 

The  venerated  De  Lancey  held  him  in  high  consideration; 
and  I  know  that  our  golden  tongued  Bishop  will  feel  a  pang  of 
inexpressible  anguish,  when  he  learns  that  we  have,  in  his  ab- 
sence, consigned  to  the  earth  the  dead  body  of  his  honored, 
trusted  and  beloved  friend. 
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This  whole  communitj  will  mourn  the  loss  of  one  who  has 
been  to  them  a  friend,  and  an  example. 

His  associates,  and  brethren  of  the  bench  and  of  the  Bar,  will 
bear  in  their  hearts  memories  of  his  excellences,  which  can 
but  stimulate  them  to  nobler,  h^er,  and  sdll  higher  deeds  of 
excellence. 

I  shall  conclude  these  imperfect  words  by  reminding  those  who 
hear  me,  that  at  the  base  of  all  these  excellent  qualities,  lay  con- 
cealed, as  it  were,  from  outward  view,  a  deep  and  abiding  sense 
of  Christ  and  his  holy  religion.  Nothing  but  that  faith  which 
Christ  came  to  proclaim — ^nothing  but  Christ  and  Him  crucified 
can  produce  these  virtues,  this  purity  and  this  worth !  All  of 
them  are  the  offspring  of  the  gospel  of  the  Son  of  God.  They 
have  their  origin  in  heavenly  truth,  and  that  truth  is  only  to  be 
found  in  the  character  and  precepts  of  the  Christ  of  God/' 


MEMORANDUM. 


An  obitoaiy  notice  of  the  late  JoBtice  Hoobbook,  prepared  by  an  intimate 
friend  of  the  deoeued,  accompanied  by  a  report  of  the  proceedings  of  the  Bar- 
meetings,  will  appear  in  Volume  64. 
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ACCORD  AND  SATISFACTION. 

1.  At  a  meeting  of  a  religions  society, 
B.,  the  treasurer,  being  present,  the 
pastor  stated  that  he  was  authorized 
by  B.  to  say  to  the  society  that  tliere 
was  a  large  deficiency  in  the  reve- 
nues; that  his  accounts  were  not 
made  up,  and  he  could  not  state  the 
exact  amount ;  but  that  if  $2800 
was  raised,  he,  B.,  would  accept  it 
in  full  settlement  of  his  accounts 
against  the  church.  The  society  was 
tlien  called  upon  for  subscriptions, 
and  the  required  sum  was  raised 
and  paid  to  B.  Htld  that  this  was 
a  good  accord  and  satisfaction.  Brett 
V.  The  Firtt  UnwereaUit  Society  of 
Brooklyn^  610 

2.  And  that  the  payment  of  $2300, 
on  behalf  of  the  society,  to  B.,  under 
an  agreement  that  it  should  be  re- 
ceived in  satisfaction  of  a  demand 
uncertain  in  amount,  operated  as  a 
full  and  final  release  of  such  de- 
mand, tb 

S$e  Rbfbrbb,  2. 

ACCOUNTING. 
See  Aobbbmkjit,  1. 


ACTION. 

1.  The  general  rule  is,  that  for  wrongs 
against  the  public,  whether  actually 
committed,  or  only  threatened,  no 
private  action  can  be  maintained. 
Ayret  v.  Lawrenet,  464 


2.  As  an  injury  affecting  a  whole  com- 
munity, when  committed  affords  no 
ground  of  action  to  an  individual,  so 
neither  can  an  individual  maintain 
an  action  to  restrain  its  commission 
when  only  threatened.  ib 

8.  The  interests  of  one  or  more  indi- 
viduals, as  residents  and  tax-pay- 
ers, in  and  of  a  municipal  commu- 
nity, whether  city,  county  or  town, 
do  not  authorize  the  maintenance 
of  an  action  to  set  aside,  or  prevent, 
illegal  acts  which  may  result  in  in- 
creased taxation  or  other  burdens 
and  inconveniences,  to  which  all  the 
members  of  the  community  are  alike 
subje«t.  ib 

4.  An  act  likely  to  produce  taxation 
is  not  a  matter  of  private  or  in- 
dividual concern.  ib 

5.  An  action  by  a  town  ofScer  of  one 
county,  against  a  town  officer  of 
another  county,  where  the  plaintiff 
sues  and  the  defendant  is  sued  in 
his  official  capacity,  cannot  be  com- 
menced befora  a  justice  of  the  peace 
of  either  county.     Lapham  v.  Jtuv, 

485 

6.  Nor  can  such  an  action  be  tried  in 
the  circuit  court  of  either  county, 
though  originally  commenced  in  the 
Supreme  Court,  if  the  objection  be 
taken  at  the  proper  time  and  in  the 
proper  manner.  ti^ 

See  JUDGMBBT,  2. 
JUBIBDICTIOV. 


ADVERSE  POSSESSION. 
See  Laitdlobd  ahd  Tbxavt,  2,8,4,6»6 
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8m  Nbw  Tobk,  (Citt  of,)  1. 


AGREEMENT. 

1.  Od  the  19th  day  of  September,  1866, 
the  defendant  executed  bis  prom- 
iiAory  note  to  D.  for  $160,  payable, 
with  interest,  two  years  alter  date. 
On  the  16th  of  November,  1866,  the 
defendant  executed  another  instru- 
ment, by  which,  for  and  in  consid- 
eration of  a  certain  sum  of  money, 
together  with  all  claims  or  demands 
that  D.  held  against  him,  bearing 
date  November  16, 1866,  bound  him- 
self, bis  heirs,  executors,  adminis- 
trators and  assigns,  to  support  D. 
during  his  natural  life.  In  an  ac- 
tion by  D.'s  admiuistraton  upon  the 
promissory  note,  MM  1.  That  the 
obligation  contained  in  tbe  instru- 
ment dated  November  16,  was  one 
that  could  be  enforced,  if  the  de- 
fendant refused  performance,  or  dam- 
ages for  non-performance  could  be 
recovered.  2.  That  in  the  absence 
of  any  evidence  upon  the  subject  of 
performance  or  non-performance,  the 
court  must  presume  that  was  not  a 
point,  in  tbe  case;  or,  if  it  was,  then 
the  burden  of  proof  was  upon  the 
plaintiffs.  8.  That  the  language  of 
the  agreement,  of  November  16, 1866, 
showed  that  the  parties  had  an  ac- 
counting, on  that  day ;  and  that  the 
legal  presumption  would  be  that 
such  accounting  included  all  prior 
liabilities.  4.  That  such  agreement, 
for  its  consideration,  included  tbe 
note  sued  upon,  as  one  of  the  claims 
or  d<*mands  which  D.  held  against 
the  defendant  at  tbe  date  of  the 
agreement.  And  that  the  accountr 
ing  then  had,  between  tbe  parties, 
was  presumptive  evidence  of  a  settle- 
ment of  all  demands,  including  such 
note.    DuUher  v.  ^wUr^  16 

2.  A  contract,  made  by  tbe  sole  trustee 
of  a  school  district,  with  an  individ- 
ual to  teach  in  a  common  school  in 
8aid  district,  for  a  period  extending 
l)eyond  tbe  trustee's  term  of  office, 
is  valid,  and  binding  upon  his  suc- 
cessor in  office.     GiUu  v.  Spnce^  177 

8.  The  law  imposes  upon  a  party  sub- 
ject to  injury  from  a  bresich  of  con- 
tract by  another,  the  active  duty  of 
making  reasonable  exertions  to  ren- 


der the  injury  as  light  as  ponible. 
And  if  the  injured  party,  throogh 
negligence  or  willftilness,  allows  the 
damages  to  be  unnecessarily  en- 
hanced, the  increased  loss  justly  falls 
on  him.  i& 

4.  Where  a  contract  was  made,  by  the 
trustee  of  a  school  district,  with  the 
plainUflT,  by  which  the  latter  was  en- 
gaged to  teach  in  the  principal  de- 
partment of  a  common  school  in  taiid 
district,  for  the  term  of  one  year, 
and  such  contract  was  broken  by 
the  trustee,  by  his  refusal  to  per- 
mit tbe  plaintiff  to  enter  upon  or 
perform  her  duties  as  teacher;  it 
was  KM  that  the  violaUou  of  the 
contract,  by  such  trustee,  and  the 
plaintiff's  offer  specifically  to  per- 
form, pntnM  fmoie  entitled  the  latter 
to  recover  the  contract  price,  and 
cast  upon  the  defendant  the  burden 
of  proving  that  by  reasonable  ex- 
ertion the  plaintiff  could  have  ob- 
tained other  like  employment  in  the 
•Vicinity  of  the  place  v^re  tbe  con- 
tract entered  into  was  to  be  per- 
formed, a 

6.  Httd,  alto,  that  it  was  the  duty  of 
the  plaintiff  to  make  a  reasonable 
exertion  to  secure  another  school, 
and  not  remain  idle  for  a  whole 
year,  awaiting  a  call  from  other  dis- 
tricts. But  that,  to  make  a  case  for 
mitigating  damages,  the  defendant 
was  required  to  prove  that,  by  mak- 
ing such  efforts,  employment  coiiid 
have  been  secured,  by  the  plaintiff.  H 

6.  In  an  action  upon  such  a  contract, 
brought  to  recover  the  wages  therein 
agre^  to  be  paid  to  tbe  plaintiff,  tbe 
defendant  proved  that,  in  general, 
.  tbe  schools  in  the  town  and  neigh- 
borhood were  not  taken,  on  the  day 
when  the  defendant  refiued  to  allow 
the  plaintiff  to  enter  upon  her  em- 
ployment; also  the  compensation 
which  was  usually  paid  for  teaching 
the  common  .schools  in  the  several 
districts  of  said  town ;  and  asked 
the  court  to  submit  to  the  jury,  as 
a  question  of  fact,  in  mitigation  of 
damages,  whether  the  plaintiff  could 
not  have  obtained,  by  the  use  of  due 
diligence,  other  employment  of  tbe 
same  general  nature,  and  in  tbe 
same  vicinity.  HM  that  tbe  court 
properly  rafused  to  submit  tbe  ques- 
tion to  the  jury,  upon  that  evidence.  •( 
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7.  EeUf  alto,  that  in  such  action,  the 
defendant  should  have  been  allowed 
to  prove,  in  justiflcation  of  his  offl- 
piai  act,  and  in  bar  of  a  recovery, 
that  the  plaintiff  was  incompetent  to 
teach  the  school ;  notwithstanding 
she  had  procured  from  the  proper 
district  school  commissioner  a  cer- 
tificate of  her  qualifications  to  teach. 

ib 

• 

8.  By  a  contract,   in  writing,  dated 
March  29,  1871,  K.  of  the  first  part, 
for  the  consideration  therein  s^ieci- 
fied,  to  be  kept  and  performed  by 
V.  of  the  second   part,   agreed   to 
sell  to  y.  certain  premises  therein 
described,  for  the  sum  of  $2000,  to 
be  paiti  as  folhiws :  $600  on  or  before 
the  lOth  day  of  April  then  next^  and 
$1400  to  be  paid  in  three  equal  an- 
nual payments,  with  annual  interest. 
And  it  was  mutually  agreed  "that 
at  the  time  of  tmtking  thepaf/ment  of 
the  9um  of  $600,  mtd  on  or  before  the 
Jlnt  day  of  May  next,  the  said  party 
of  the  Jirst  part  eJuUl  convey  the  above 
described  premises  to  the  said  party 
of  the  second  part,  by  a  good  and 
sufficient  deed,     *     *     and    take 
back    fn»m    said    second    party    a 
mortgage  on  said    premises,  to  se- 
cure the  payment  of  the  said  sum  of 
$1400,  upon  the  terms  above  named;" 
and  that  V.  might  enter  into  irame- 
dinte    possession.     V.  took   posse:*- 
siun,   and,   on    the   12th   of   April, 
tendered  $600,  with  two  days'  inter- 
est, to  K.,  which  he  refused  to  ac- 
cept.     On  the  17th  V.  pre(>ared  a 
bond  and  mortgage,  and  tendered  it 
to  K. ;  and  presented  a  blank  deed 
for  him  to  execute.     He  refused  to 
accept  the  one,  or  execute  the  other. 
In  an  action  by  the  purchaser,  for 
specific   perfonnance,   Hdd,  1.  That 
the  fair  and  reasonable  construction 
of  the  agreement  was,  that  the  mak- 
ing of  the  first  payment,   and  the 
delivery   of   the  deed,   were   to  be 
concurrent    acts;    such    being    the 
manifest  intention   of    the   parties. 
2.  That  inasmuch  as  the  clause  fix- 
ing the  time  for  the  delivery  of  the 
deed  named,  first,  the  very  day  pre- 
viously   specified    for    making    the 
fii'st    payment,   (April    10th,)   and, 
secon<ily,  an«)ther  day,  ('on  or  be- 
fore the  1st  day  of  May  next,")  in 
order  to  give  certainty  to  the  con- 
tract, and  enable  the  court  to  de- 
termine  the   rights  of  the  parties,, 
uuder  it,  one  of  the  days  named 
must  be  regarded  as  unintentionally 


inserted.     8.  That  ^ood  sense,  as 
well  as  the  justice  of  the  case,  clearly 
indicated  the  day  last  named  as  in- 
serted by  mistake;  and  that  after 
making  the  first  payment  of  $600, 
the    remainder    of    the    purchase 
money  was  to  be  secured  on  the 
land  by  bond  and  mortgage  bearing 
interest  from  that  day,  and  ])ayable 
in  annual  installments  on  that  day. 
4.  That  the  covenant  to  pay,  and  the 
covenant  to  deed,  were  dependent 
obligations,  and  each  was  a  condi- 
tion precedent  to  the  other.    That 
the  consideration  for  the  payment 
of  $600  of  the  purchase  money  was 
the  delivery  of  the  deed,  not  the 
vendor 's  promise  to  deliver  a  deed. 
6.  That  the  plaintiff  was  not  in  de- 
fault, in  not  paying  the  $600  on  the 
10th  of  April,  for  the  reason  that  the 
defendant  did  not  have  in  readiness 
his  deed,  and  was  unwilling,  then 
and  there,  to  convey  the  premiHcs,  as 
promised  in  his  covenant.    6.  That 
neither  party  was,  either  in  law  or 
equity,  in  default,  until  the  other 
offered  to  perfonu  his  part  of  the 
agreement,  in  full.    That  both  fail- 
ing to  perform  their  mutual  cove- 
nants on  the  contract  day,  each  im- 
pliedly waived  strict  performance  as 
to  time,  and  the  agreement  remained 
in  full  force  and  effect.      7.  That 
the  plaintiff  had  the  right  to  demand 
of  this  court  the  aid  of  its  equity 
powers,  to  enforce  a  specific  perform- 
ance of  the  agreement.    And  that  he 
had  made  a  case  for  the  recovery  of 
damages,  in  an  action  at  law.     Fan 
Cittnpen  v.  Knight^  205 

9.  A  note  for  $500  was  given  to  the 
plaintiff  by  the  defendant  and  his 
son  C,  in  part  payment  for  a  scow, 
purcha.sed  by  C.  of  the  plaintiff. 
When  it  matured,  C.  had  sold  the 
scow  to  H.  and  taken  a  i>ersonal 
mortgage  conditioned  to  pay  the 
note.  It  was  then  agreed  between 
the  plaintiff  and  C,  subject  to  the 
defendant's  approval,  that  if  C.  and 
the  defendant  would  give  a  new  note 
for  one  half  the  amount  due  upon 
the  old,  and  procure  a  ralease  from 
H.  of  all  claims  against  tlie  scow, 
and  one  half  of  all  other  claims, 
the  plaintiff  would  pay  one  half  of 
all  such  claims,  other  than  those  of 
H.,  take  back  the  scow  and  surrender 
the  $500  note.  Tliis  being  com- 
municated to  the  defendant,  was 
assented  to  by  him,  with  this  quaU- 
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flcatioD ;  that  the  defendant  iibouM 
giumnty  tbe  new  note  for  one  half 
the  aniouDt  of  tbe  |500  note,  and 
•ign  an  agreement  in  relation  to  the 
payment  of  the  claimB  on  the  scow. 
The  new  note  was  drawn  by  the 
plaintiff  and  signed  by  C,  and  a 
guaranty  not  expressing  any  con- 
sideration was  signed  by  the  defend- 
ant, and  an  agreement  made,  by 
him,  to  pay  charges  against  the 
•cow ;  and  the  plaintiff  indorsed  the 
amount  of  the  new  note  on  the  $600 
note.  Hddf  1.  That  the  new  agree- 
ment was  substituted  for  the  old 
note ;  and  if  the  defendant  had  Ait- 
flUed  that  agreement,  on  his  part, 
he  was  relieved  from  liability  on 
the  $500  note.  Tbat  If  he  had  not, 
then  he  was  liable,  upon  the  new 
agreement,  for  whatever  damages 
the  plaintiff  had  sustained  thereby. 
And  that  It  was  only  in  the  con- 
tingency that  the  defendant  broke 
this  contract  that  the  plaintiff  could 
be  remitted  to  his  remedy  on  the 
|600  note.  2.  That  giving  the  agree- 
ment to  pay  the  charges  on  tfie 
scow  was  a  performance  of  the 
clause  of  the  new  contract  in  rela- 
tion thereto.  3.  That  the  plaintiff 
was  entitled,  under  the  contract,  to 
a  valid  guaianty  of  the  new  note ; 
and  the  defendsjit  was  not  released 
A-om  liability  if  the  plaintiff,  through 
mistake,  failed  to  draw  a  guaranty 
binding  in  law.  4.  That  tbe  fair 
constmclion  of  the  contract  being 
that  the  defendant  should  not  only 
aign  a  guaranty,  but  one  that  could 
be  enforced  in  law  against  him, 
the  only  eff«Hit  that  the  plaintiff's 
mistake  could  have  would  be  to 
excuse  the  defendant  from  liability 
fur  a  breach  of  contract,  until  de- 
mand wan  made  upon  him  to  execute 
a  valid  one,  and  refusal  to  comply. 
6.  Tbat  the  defendant  being  a  joint 
debtor  with  0.  upon  the  $600  note, 
when  negotiations  were  entered  into 
to  pay  that  debt,  they  were  entered 
into  to  pay  his  own  debt,  and  not 
the  debt  of  another.  And  the  de- 
fendant being  thus  legally  liable, 
before  signing  the  guaranty,  for  the 
whole  debt,  he  was  therefore  guar- 
antying his  own  debt,  and  not  the 
debt  of  another  person.  And  the 
guaranty  was  valid  and  binding, 
although  it  expressed  no  considera- 
tion. 6.  That  ttom  the  plaintiff's 
omission,  throughout  the  trial,  to 
allege  that  the  scow  had  not  been 


returned  to  his  possession,  and  from 
the  allegation  of  a  breach  of  another 
and  different  clause  of  the  contract, 
the  court  was  bound  to  consider  the 
case  as  if  a  delivery  of  tbe  scow 
to  the    plaintiff  had  been  proved. 

7.  That  the  plaintiff,  having  received 
and  retained  a  |iart  of  the  consid- 
eration of  his  promise  to  release  the 
defendant  from  the  (600  note,  he 
could  not  keep  it  and  still  recover 
the  whole   amount  of  such   note. 

8.  That  be  was  entitled  to  recover 
only  so  much  as  he  bad  lost  through 
the  default  of  the  defendant  to  fulfill 
his  part  of  the  agreement.  And 
that  was  limited  to  the  new  note; 
all  the  rest  having  been  performed. 
That  that  note,  and  the  mterest 
thereon,  formed  the  measure  of 
damages.    Mmwoed  v.  FtdtM,      821 

10.  On  the  1st  of  February,  1862, 
the  defendant  executed  an  agree- 
ment in  writing,  under  seal,  by 
which  he  acknowledged  tbe  receipt 
of  S450,  fh>m  D.,  to  be  held  by  him 
as  trustee,  for  the  period,  in  tbe 
manner  and  upon  the  conditions  and 
trusts  therein  mentioned,  or  until 
the  trust  was  revoked.  By  this 
agreement,  the  defendant  promised 
to  invest  the  money,  and  pay  tbe  in- 
terest to  the  plaintiff  annuaUy,  and 
that  on  the  15th  day  of  July,  1864, 
the  said  sum  of  money  should  be 
paid  to  the  plaintiff  as  her  own 
property  ;  promtUd  that  before  that 
time  no  proceedings  should  be  in- 
stituted against  D.  on  account  of 
any  allegd  ii\JQry  to  the  person  or 
character  of  the  plaintiff,  either  civil 
or  mniMo/,  or  in  her  own  behalf,  or 
in  behalf  of  the  piepU  ;  and  that  tbe 
plaintiff  should  execute  a  release  of 
all  demands.  It  was  proved  that 
on  the  2d  of  January,  1862,  D.  was 
arrested  and  held  to  bail  upon  a 
warrant,  charging  him  with  the 
criminal  offence  of  having  assisted 
in  procuring  an  abortion  of  a  quick 
child,  upon  the  person  of  the  plain- 
tiff, on  the  6th  of  July,  1861.  It 
was  claimed  that  the  consideration 
of  the  agreement  in  question  was 
that  such  criminal  proscution  should 
be  abandoned,  until  alter  the  stat- 
ute of  limitations  had  attached. 
Held,  1.  That  this  agreement  being 
for  the  suppression  of  criminal  pro- 
ceedings which  had  been  instituted 
against  D.,  tended  to  obstruct  and 
interfere  with  the  admiiUstration  of 
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public  justice  and  of  the  laws,  and 
was  utterly  void.  2.  That  the  plain- 
tiff could  not  be  permitted  to  prove, 
in  opposition  to  tbe  express  sUpula- 
tioii  ot  ihf.  agreement,  that  it  was 
not  a  part  of  Sie  understanding  that 
the  criminal  proceedings  should  be 
abandoned.  3.  That  the  claim  that 
the  contract  had  been  executed 
could  not  be  supported ;  the  action 
being  brought  to  enforce  it,  and  for 
that  reason  the  court  could  not  aid 
the  filaintiff;  although  it  would  not 
by  any  means  assist  the  defendant, 
should  its  aid  become  necessary  to 
enable  him  either  to  execute,  or  to 
defeat,  the  trust.  Mullin,  J.,  dis- 
sented.   BtUmger  v.  BridenbeekfTy  896 

See  Attbstino  Witnbbb. 
CoMiiON  Schools,  2. 
EviDBirdB,  8,  9, 10. 
Wabbaitt,  8. 


AMEKDMGNT. 

The  power  of  amendment  being  given 
to  referees,  with  large  discretion, 
the  court  will  not  disturb  a  Judg- 
ment for  a  refusal  of  a  referee  to 
allow  an  amendment  of  an  answer, 
so  as  to  admit  evidence  of  a  de- 
fence not  set  up  therein,  after  a  lapse 
of  five  years  since  the  matters 
sought  to  be  introduced  occurred. 
Brttt  V.  The  Firet  VmversaUst  Society 
ofBroomyn,  610 

See  Jubticbb'  Coitbts,  1. 
Bbfbbbb,  2. 


ANSWER. 

1.  Where  firsts  were  stated,  in  an  an- 
swer, as  an  avowed  "second  de^ 
fence,"  and  at  the  close  of  the  state- 
ment of  the  defence,  the  answer  con- 
tained these  further  words  :  <'  Which 
sum  the  defendant  will  recoup 
against  any  demand  of  the  phUntiffs 
ip  this  action;"  it  was  held  that  there 
was  no  validity  in  the  objection  that 
the  defendant  could  not  avail  himself 
of  the  fact;  thus  stated,  except  for 
the  purpose  of  extinguishing  the 
plainUfb'  demand.  That  under  the 
provisions  of  the  Code,  the  facts 
being  stated  which  would  be  neces- 
sary to  enable  the  defendant  to  give 
evidence  of  his  defence,  it  would  be 


the  right,  as  well  as  the  duty,  of  the 
court  to  give  such  Judgment  as  he 
should  establish,  by  proof,  he  was 
entitled  to.     Wilder  v.  BoytUant    547 

2.  The  omission,  by  a  defendant,  to 
plead  the  appointment  of  a  receiver 
of  the  plaintiffs*  aysiguor,  in  pro- 
ceedings supplementary  to  execu- 
tion, prior  to  the  assignment  by  him 
to  the  plaintiffs,  of  the  demand  in 
suit,  will  uphold  a  decision  of  the 
referee  excluding  evidence  of  the 
supplementary  proceedings  and  the 
appointment  of  a  receiver.  Brett  v. 
TheFiret  Uhiverealiet  Society  of  Brook- 
lyn, 6U) 

8.  The  ownership  of  the  demand  in 
suit  by  the  receiver  should  be 
affirmatively  stated,  in  the  answer. 
Evidence  of  that  fact  cannot  be  in- 
troduced to  sustain  a  denial  that  the 
demand  has  been  assigned  to  the 
plaintiffs  and  that  they  are  the  own- 
ers thereof.  t& 

4.  In  a  suit  brought  by  the  assignees 
of  a  demand,  perhaps  evidence  tend- 
ing to  show  that  the  assignment  was 
without  consideration,  or  that  the 

•  assignor  has  made  no  valid  transfer, 
is  admissible  to  sustain  a  denial  that 
the  demand  has  been  assigned  to  the 
plaintifil  and  that  they  are  the  own- 
ers ;  but  not  to  prove  the  ownership 
of  the  demand  by  a  third  party. 
Fer  Lbobabd,  P.  J.  ib 


APPEAL. 

1.  Where,  at  the  trial,  a  party  assumes 
and  treats  the  questions  raised  as 
being  questions  of  law,  to  be  decided 
by  the  court,  and  they  are  passed 
upon  and  ruled  against  him,  he  can- 
not, on  appeal,  insist  that  the  ques- 
tions decided  by  the  court  involved 
a  question  of  fact.    Dmteker  v.  Forter^ 

16 


2.  The  plaintiff,  in  a  case  originating 
in  a  Justice's  court;  recovered  a 
Judgment  for  $96  damages.  The  de- 
fendant appealed  to  the  county 
court,  specifying  in  hia  notice  of  ap- 
peal, among  other  grounds  of  error, 
that  "the  Judgment  should  have 
been  more  favorable  to  him  in  this 
particular,  to  wit,  that  said  Judgment 
should  not  have  been  for  more  than 
$26  damages,  besides  costs."  The 
plaintiff  served  no  offer  to  modify  the 
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Judgment  The  plaintiff  rMK»vered 
but  $49,  in  the  county  court,  and 
that  court  allowed  him  ooRts;  and 
the  Supreme  Court,  on  appeal,  affirm- 
ed Ihe  judgment  of  the  county  court. 
BM,  on  a  re-argument,  tliai  the 
judgment  of  the  county  court,  so  far 
as  it  adjudged  costs  to  tlie  plaintiff, 
was  erroneous.  Totmfhau»$  ▼.  Fm- 
ffor,  299 

8.  Held,  aUo,  that  the  notice  of  ap|»ea1 
WHS  a  sufficient  C(»mpHance  with  the 
amendment  to  seciion  871  of  the 
Code,  made  in  1866,  which  provides 
tlial  if  the  appellant  "claims  tliat 
tlje  amount  of  judgment  is  less  favor- 
able to  him  thHu  it  should  have  l»een, 
he  shall  state  what  should  have  been 
its  amoiuit."  Yet  it  tteenia  that  in 
bringing  this  class  of  appeals,  greater 
caution  should  be  observed,  by  fol- 
lowing more  closely  the  lan2uage  of 
the  statute,  instead  of  adupiiug  the 
form  of  notice  in  this  case  as  a  good 
precedent.  ih 

4.  Liberality,  in  the  constniction  of 
that  statute,  should  always  be  in- 
dulged; es})ecially  in  a  justice's 
court  proceedins.  The  notice  is 
sufficient  if  it  gives  the  i-e!(()ondent 
notice  of  the  partieular  complained 
of,  in  the  amount  of  tlie  judgment. 
It  is  then  for  the  respondent  to  cor- 
rect it.  %b 

5.  On  a  new  trial,  the  party  respond- 
ent, on  appeal  from  a  justice's  court, 
cannot  be  confined  to  the  objections 
he  made  in  the  justice's  court;  those 
objections  not  being  in  any  manner 
made  known  to  the  appellate  court. 
Laphaui  7.  Rioe^  485 

6.  On  a  new  trial  in  the  Appellate 
court,  as  upon  any  other  new  trial, 
the  parties  are  entitle*!  to  take  any 
ground  permissible  undei;  the  plead- 
ings, ib 

See  JusTTCB  of  thp.  Pbacb,  1,  2,  4. 

SUPRBMR  CoDKT. 

Vkrdict,'  1. 


ASSAULT  AND  BATTERY. 

1.  In  an  action  for  assault  and  battery, 
the  defendant  offered  to  prove,  in 
mitigation  of  damages,  a  series  of 
provocations,  reiieated  and  continu- 
ed from  (lay  to  dny ;  and  tliiit  every 
time  the  parties  met,  the  plaintiff 


took  the  occasion  to  insult  the  de- 
fendant with  most  opprobrious  lan- 
guage, and  to  xuch  an  extent  as  to 
render  him  wild,  excited,  frantic  and 
partially  insane.  Also,  that  the  plain- 
tiff had  committed  a  most  grievooa 
injury  affectine  the  domeFtio  rHa- 
tions  of  the  defendant;  which  was 
one  of  Uie  insults  with  which  the 
latter  was  taunted.  This  evidenre 
beins  objected  to,  the  judse  ruled 
that  he  would  allow  the  defendant  to 
show  any  til  ins  w'hieh  took  place  on 
the  day  of  the  assault,  or  the  Hay 
before,  but  not  what  took  place  seve- 
ral days  before ;  as  in  that  case  the 
defendant  had  time  for  his  fiasHions 
to  ONil.  HHd  that  the  ruling  was 
erroneous;  and  a  new  trial  n'ss 
granted.    LoUm  v.  Tagtm^  78 

2.  Where  there  has  been  a  determined 
design  to  c«*ntinue  and  re|>eat  hisults 
for  the  very  purpose  of  exciting 
another,  and  to  keep  him  excitnd, 
and  this  course  of  conduct  is  re- 
peated every  day,  and  on  every  oc- 
casion, the  caM*  is  not  to  be  continlled 
or  limited  by  a  few  hours,  or  by  a 
single  day.  A 

8.  Each  case  should  be  controlled  by 
its  own  jieruliar  circumstances.  The 
question  shonld  lie,  not  how  many 
hours  have  elapsed  since  the  |iit>vo- 
cation  was  given,  but  whether,  in 
view  of  tlie  circumstances  of  the 
cane,  the  paity  has  had  a  i-easouable 
time  to  cool  his  blood.  A 

4.  If  it  was  the  plaintiff's  design  to 
provoke,  excite,  irritate  and  insnlt 
the  defendant  on  every  occasion  t»f 
tlieir  meeting,  and  by  a  series  of 
such  irritating  and  annoying  prnvo- 
catlons,  he  kept  the  defendant  in  an 
excited  and  fVantic  state  of  mind.  K 
is  his  own  fault  that  the  defendant 
was  not  cool.  A 

6.  The  jury  ought  to  he  permitted  \v^ 
hear  the  nature  and  extent  of  the 
provocation ;  to  hear  and  to  know 
how  much  of  the  besting  complained 
of,  was,  if  not  deserved,  at  least 
cau^ed  by  the  provocatiiui  given.    ^ 


ASSESSMENTS  FOR  STREETS  &c. 

1.  The  statute  in  relation  to  a.i»ss- 
ments  ff»r  ftaving  streets  in  the  city 
of  New  Tork  only  requires  the  reso- 
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Inlion  of  the  common  council,  au- 
thorizins;  such  an  a&nessment,  to  be 
published  once  prior  to  ita  passage 
in  each  board ;  and  that  the  resolu- 
tion 8hall  not  be  passed  until  at 
least  t\vo  days  after  such  publica- 
tion.   MatUr  of  Batiford,  161 

2.  Where  the  board  of  aldermen  re- 
ceived a  communication  from  the 
Crotou  board  pointing  out  defects  in 
a  resolution  for  paving,  which  the 
board  had  adopted ;  to  which  com- 
munication was  appended  an  amend- 
ed resolution  proposed  for  adoption 
in  ihe  place  of  the  former  resolu- 
tion ;  and  the  same  were  published 
by  the  board,  in  the  usual  manner ; 
EM  that  the  object  of  the  law 
being  to  provide  for  notice  to  persons 
interested,  that  such  a  proposition 
was  before  the  board,'  that  object 
was  as  fully  attained  by  publishing 
the  resolution  as  recommended  by 
the  Croton  board,  as  it  would  have 
been  if  offered  by  a  member  of  the 
board  of  aldermen.  ih 

8.  It  is  not  a  valid  ground  of  objection 
to  the  confirmation  of  a  report  of 
commissioners  of  estimate  and  as- 
sessment in  proceedings  for  open- 
ing a  new  park,  that  the  lands  em- 
braced in  such  partL  are  not  all 
contiguous;  that  is,  that  there  are 
intervening  blocks  and  spaces  not 
taken ;  where  such  intervening  spaces 
are  not  so  large  as  to  interfere  with 
the  integpty  or  continuity  of  the 
plan,  or  the  equalizing  of  the  assess- 
ments. Matt$r  of  ih$  CbfumtiMMfMrf 
of  the  Cmtrid  Pmrk,  282 

4.  Nor  is  it  any  ground  of  objection 
to  such  report  that  the  commission- 
ers have  regarded  the  land  of  a 
railroad  company,  lying  within  the 
designated  limits  of  the  new  park, 
and  occupied  by  the  company  for 
its  track,  as  not  having  been  taken 
for  the  use  of  the  park,  and  as  not 
requiring  any  estimate  for  damages, 
or  assessment  for  benefits.  ib 

6.  The  use  of  the  line  of  the  track  by 
a  railroad  company  is  a  franchise 
granted  by  law  to  such  company,  in 
the  nature  of  a  contract,  and  as  such, 
inviolable,  except  under  the  general 
power  reserved  to  the  State,  to  alter 
or  repeal  the  company's  charter.  t& 


6.  Where  the  statute,  under  which 
commissioners  of  estimate  and  as- 
sessment in  the  matter  of  widening 
a  street  are  appointed,  expressly 
authorizes  two  of  the  commissioners  , 
to  act,  and  declares  that  their  acts 
shall  be  as  valid  as  the  acts  of  all,  a 
report  signed  by  two  of  them,  only, 
is  valid.  Matter  of  Broadway  Widm- 
ingy  672 

7.  The  provision,  to.  that  effect  in  the 
act  of  1813,  is  not '  abrogated  by 
section  7,  article  1,  of  the  constitu- 
tion of  1846,  which  requires  compen- 
sation to  owners  of  property  to  be 
ascertained  by  a  jury,  or  by  not  less 
than  three  commissionera.  ib 

8.  Notwithstanding  the  constitutional 
provision,  the  legislature  can  au- 
thorize a  decision  by  a  minority  of 
the  commissioners.  ib 

9.  A  provision  in  a  statute  authoriz- 
ing the  widening  of  a  street,  which 
requires  that  the  report  of  the  com- 
missioners shall  be  made  within  six 
months,  is  to  be  deemed  merely  di- 
rectory, and  not  a  matter  of  juris- 
diction. If  the  report  is  not  made 
within  the  time,  jurisdiction  is  noi 
lost  by  the  delay.  ib 

10.  A  clause  in  a  statute  by  which  a 
majority  of  the  new  commissioners 
of  estimate  and  assessment,  therein 
directed  to  be  appointed  by  the 
court,  are  required  to  be  other  than 
the  former  commissioners,  is  not  to 
be  construed  as  a  violation  of  the 
constitutional  provision  giving  the 
appointing  power  to  the  court,      ib 

11.  A  statute  authorized  the  court  to 
refer  the  matter  of  widening  a  street 
to  new  commissioners,  after  vacating 
a  former  order  of  confirmation,  on  a 
notice  of  five  days.  The  court  hav- 
ing, under  this  act  appointed  com- 
missioners and  one  of  them  having 
declined  to  act ;  Utid  that  the  same 
court  had  power  to  supply  his  place 
without  notice  of  the  motion  for 
an  appointment.  That  want  of 
notice  could  be  only  an  irregularity. 

ib 

12.  When  the  value  of  land  taken  for 
a  street  improvement  is  awarded 
to  the  landlord,  and  the  value  of 
the  buildings  thereon  is  (according 
to  the  provisions  of  the  lease) 
awarded  to  the  tenant^  this  makea 
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the  toUl  Tftluo  of  the  property,  and 
nothing  more  can  be  required.       ib 

18.  A  minority  report  from  the  oom- 
missioneni  cannot  properly  come 
before  the  court.  There  can  be  only 
one  report,  and  that  is  the  n^port  of 
the  whole,  or  a  mi^rity,  of  the  com- 
miseionen.  ib 

14.  By  an  act,  passed  February  27, 
1871,  the  legislature  authorizeil  the 
court  to  vacate  an  order  of  confirma- 
tion, and  to  refer  the  matter  back 
to  commissioners.  The  act  directed 
the  comuiissioners  to  amend  and 
correct  said  report,  or  to  make  a 
new  assessment,  in  whole  or  in  part, 
as  Uie  court  should  direct.  The  act 
fuiiher  authorized  the  commission- 
ers, in  making  such  corrected  or 
new  assessment,  to  assess  any  and 
all  property  which  they  might  deem 
benefited,  and  repealed  the  former 
limitation.  (£mm  of  1871,  ek,  57, 
^  4. )  The  court,  by  an  order  granted 
April  8,  1871,  vacated  the  order  of 
conflimation,  and  directed  the  new 
commissionei-s  to  amend  and  correct 
said  report  ami  to  make  a  new  assess- 
ment iu  whole.  HM  that  whatever 
the  language  of  the  order  was,  the 
act  was  plain;  and  that  the  com- 
missioners could  go  beyond  the  for- 
mer area  of  assessment.  ib 


ASSIGNOR  AND  ASSIGNEE. 

Sm  Jdrisdiotiov. 
Lbabk. 


ATTACHMENT. 
S0$  Sbbbiff. 


ATTESTING  WITNESS. 

1.  Where  one  who  has  signed  his  name 
an  an  atte«ting  witness  to  the  execu- 
tion of  an  instrument,  did  so  without 
the  knowledge  or  consent  of  the 
parties,  the  instrument  may  be 
proved  as  if  there  wore  no  subecrib- 
ing  witness.    Shtrwood  v.  Prmit,  187 

2.  The  signature  of  a  subscribing  wit- 
ness is  not  eondutive  U{)Ou  the  pNrties 
to  Um  instrument.  It  is  only  prima 
faeie  evidence  that  the  witness  was 


called  in  by  them ;  and  the  presump- 
tion aridng  from  it  may  be  contra- 
dicted, ih 

8.  And  for  that  purpose,  parol  testi- 
mony may  be  received ;  the  object 
of  the  proof  not  being  to  contradict, 
or  vary,  the  written  agreement,  but 
merely  to  show  that  its  execoti<»i 
was  not  attested  in  a  particular  way. 

ib 

Sm  EviDBVca,  6. 


ATTORNEY. 
Sm  CRiMiirAL  Law,  7. 

SURBOOATI. 


B 

BANKRUPT. 

Si$  JVBXBDICnOB. 

BONA  FIDE  HOLDER. 
Su  Pbomibbobt  Notbb,  2,  5, 6, 10, 11. 

BONA  FIDE  PURCHASER. 
Se$  Pboubsobt  Notbs,  8,  4. 

BONDING  TOWNS. 

1.  A  county  judge  has  no  authority  to 
proceed,  under  the  act  of  May,  18, 
1869.  {Lmctof  1869,  ek.  907. )  to  boirfl 
a  town  in  aid  of  the  construction  of 
a  railroad,  except  in  proc(*edins8  to 
aid  «  poiid  earporatiem.  The  legal 
existence  of  the  corporation,  as  snch, 
is  a  jurisdiciit»iial  fact.  The  PeepU 
«r  rW.  Beardttey  v.  Van  Valkmbmyk, 

lOo 

2.  The  act  of  1850,  anthorizins  the 
fonnati(»n  of  railroad  corpuration.**, 
{Law  of  1860,  eh,  140,)  under  which 
articles  of  aswociation  purported  to 
have  been  filed  and  a  corporation 
organized,  requires  that  articlen  of 
association  shall  state  *'  the  name  of 
each  county  in  this  State,  through, 
or  into  which,"  the  raili-oad  ''is 
made,  or  intended  to  be  ma«le."  In 
the  articles  of  assooialion  product^! 
before  a  county  judge,  in  proceed- 
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ings  under  the  act  of  1869,  this  par- 
ticular was  omitted.  Beld  that  the 
court  coold  not  take  judicial  notice 
of  distances,  and  bold,  in  the  ab- 
sence of  the  positive  statement  re- 
quired by  the  statute,  that  this  omis- 
sion was  not  material.  ib 

8.  Heldf  alsoj  that  the  case  did  not  show 
that  a  valid  charter  was  produced 
before  the  county  judge ;  and  that 
this  point  was  material  to  the  ques- 
tion of  his  juribdiciion.  t3 

4.  In  proceedings  under  the  act  of 
1869,  to  bond  a  town  in  aid  of  the 
construction  of  a  railroad,  \he  petition 
must  direct  whether  it  is  in  ttooA, 
or  in  bonds,  that  the  money  to  be 
raised  shall  be  invested.  ib 

6.  Where  the  petition  "  desired "  that 
a  town  should  create  and  issue  its 
bonds  to  the  amount  of  $76,000, 
"  and  to  invest  the  same,  or  the  pro- 
ceeds thereof,  in  the  stock,  or  bunds, 
or  both,"  of  a  specified  railroad 
company;  EM  that  the  petition 
was  defective  and  irregular;  was 
not  a  compliance  with  the  statute; 
and  did  not  confer  jurisdiction  on 
the  county  judge.  ib 

6.  In  such  proceedings  the  burden  of 
showing  that  a  m^ority  of  the  tax- 
payers have  signed  the  petitions  is 
upon  the  petitioners.  There  is  no 
presumption  to  be  indulged,  that 
public  officers  have  done  their  duty ; 
but  every  step  in  the  proceeding 
must  be  proved  to  be  within  the 
powers  conferred  by  the  statute,    ib 

7.  The  county  judge  acquires  his  juris- 
diction to  make  his  orders,  in  these 
cases,  from  the  statute ;  and  can  act 
only  by  virtue  of  the  authority  so 
conferred.  ib 

8.  It  teems  that  acts  of  the  legislature 
authoriaing  municipal  corporations 
to  bond  themselves  in  aid  of  the 
construction  of  railroads,  are  valid 
and  constltuUonal  as  an  exercise  of 
the  taxing  power,  (htmines  v.  The 
Board  of  Supervisors  of  Jeferson 
County,  287 

9.  The  legislature,  on  the  29th  of 
March,  1869,  pasised  an  act  author- 
izing certain  towns  in  Jefierson 
county  to  take  stock  and  issue 
bonds  therefor,  in  aid  of  a  railroad 


company  therein  mentioned.     The 
act  declared  that  tne  bonds,  issued 
in    the    manner    therein    directed, 
should   be   valid  and   binding  upon 
such  towns,  in  the  hands  of  bonajide 
holders  or  owners  thereof.    The  com- 
missioners to  be  appointed  under  the 
act,  to  issue  such  bonds,  were  re- 
quired to  report  to  the  board  of 
supervisors  of  said  county,  within 
three  days  of  their  regular  session, 
in  each  year,  the  amount  of  money 
required    to  pay  principal  and  in- 
terest on  the  bonds  issuewl  by  them ; 
and  the  act  directed  that  the  said 
board  should,  thereupon,  cause  to  be 
assessed,  raised  and  eoUeeUd  upon  and 
out  of  the  real  and  personal  prop- 
erty of  such  town,  the  sum  so  re- 
ported ;  and  that  such  amount,  when 
collected,  should  be  paid  and    ap- 
plied by  the  commissioners  to  the 
payment  of  the  principal  and  interest 
of  such  bonds.      On  the  8th  of  May, 
1869,  the  legislature  passed  an  act 
to  incorporate  the  city  of  Watertown, 
which  was  to  embrace  within  its 
limits  two  of  the  towns  mentioned 
in  the  former  act;  but  it  was  ex- 
pressly provided  that  nothing  there- 
in contained   should    be  taken  or 
construed  to  affect  the  right  of  the 
town  of  W.,  as  it  formerly  existed, 
to  bond    itself   under  the   act  of 
March  29,  1869,  or  to  affect  such 
act.    On  the  9th  of  March,  1870, 
the  legislature   passed  an  act  "to 
relieve  the  towns  of  W.  and  P.  from 
embarrassment  in  the  execution  of 
the  act  of  March  29,  1869,  arising 
from  the  act  of  May  8,  1869.  and  to 
facilitate  the  construction  of"    the 
said    railroad.     It   provided    that 
whenever  it  should  become  neces- 
sary to  levy  any  tax  for  the  pay- 
ment of  interest  and  principal  upon 
bonds  issued  by  the  towns  of  W.  and 
P.,  the  board  of  supervisors  should 
possess  the  power,  and  it   should 
be  their  dtmby  to  levy  an<f  collect  the 
same,  &c.    In  accordance  with  the 
provisions  of  this  act,  proceedings 
which  had  been  inaugurated  under 
the  act  of  March  29,  1869,  were  per- 
fected, and  bonds  issued,  and  the 
stock  subscribed  for  by  the  towns 
of  W.  and  P.  and  the  bonds  passed 
into  the  hands  of  persons  holding 
them  for  value,  and  in  the  fEiith  that 
they  were  duly  and  legally  issued. 
The  board  of  supervisors  refused  to 
levy  and  coUect  a  tax  for  their  pay- 
ment   Eeld,  1.  That  in  respect  to 
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the  Talidity  ^f  the  proceedings  to 
bood  the  towns,  so  far  as  they  were 
affected  by  the  constitutionality  of 
the  acts,  a  certiorari  would  hare 
brought  up  the  acts,  and  therefore 
it  might  well  be  doubted,  whether 
the  plainiifis,  instead  of  asking  for 
an  injunction  to  restrain  the  board 
of  supervisors  from  raising  the  neces- 
Miry  funds,  by  taxation,  to  pay  the 
interest  on  the  bonds  issued,  and 
for  judgment  declaring  the  bonds 
Toid,  and  the  act  authorizing  their 
issue  uDconstituUQqml,  bad  not  a  per- 
fect remi^y  at  law.  2.  That  if  there 
were  any  doubt  as  to  the  intent 
or  meaning  of  the  act  of  March  9, 
1870,  or  as  t*>  the  extent  or  limita- 
tion of  its  prorisions,  it  would  be  in 
accordance  with  the  well  established 
rules  of  construction  of  statutes,  to 
look  at  the  title  thereof.  8.  That 
an  examination  of  the  provisions 
of  that  act  left  little  or  no  doubt 
as  to  the  purposes  thereof;  and 
that  those  provisions  were  as  valid 
as  if  found  in  the  first  act.  4.  That 
the  objections  that  the  act  of  1870 
was  invalid  and  unconstitutional ; 
that  there  were  numerous  defects 
and  imperfections  in  the  proceed- 
ings ;  and  that  a  tax-payer  had  no 
standing  m  court  authorizing  him 
to  maintain  an  action,  having  been 
determined  against  the  plaintiffs, 
in  a  former  action  brought  by  them 
against  the  commissioners,  that  de- 
cision was  eniiiled  to  resiiect,  and 
must  be  followed,  u}K>n  the  principle 
of  tUre  detiais.  6.  That  legislation 
of  the  character  of  that  involved  in 
Uiis  action  having  become  very  ex- 
tensive, in  this  and  other  stnteM, 
and  having  been  upheld  so  often 
by  the  courts,  it  was  only  a  reasona- 
ble deference,  on  the  part  of  the 
court  at  special  term,  to  follow  the 
current,  until  an  appellate  court 
should  in^rpose  with  an  adjudica- 
tion to  the  contrary.  6.  That  the 
statutes  did  not  require,  by  their 
terms,  a  formal  acceptance  of  the 
provisions  thereof.  That  they  pro- 
vided for  consents,  defined  the  num- 
ber necessary,  and  the  amount  of 
property  which  should  be  repi^ 
sented  by  them.  And  that  in  de- 
termining these  two  latter  require- 
ments, reference  must  be  had  to  the 
acts  of  March  29,  1869,  and  to  the 
act  of  1870.  7.  That  a  compliance 
with  the  statutory  requirements  be- 
ing had,  the  commissioners  were 


expressly  anthorized  to  subscribo 
for  and  takn  stock,  and  to  issue  the 
bonds,  which  were  declared  to  be 
obligatory  upon  the  town.  8.  That 
the  plaintiffs  were  not  entitled  to  an 
injunction  restraining  the  levying 
of  a  tax  by  the  board  of  supervisors, 
to  pay  the  interest  upon  the  bonds ; 
or  to  a  judgment  declaring  the  bonds 
void  and  the  statute  unconstitu- 
tional, ib 

10.  Where  the  statutes  under  which  a 
county  judge  assumed  to  act,  in 
appointing  commissioners  to  bond  a 
town  in  aid  of  a  railroad,  constituted 
him  a  judicial  tribunal  to  hear  and 
determine  the  questions  presented 
by  the  petition,  and  provided  that 
his  determination  should  have  the 
same  effect  as  any  judgment  of  a 
court  of  record  in  the  State ;  BM 
that  errors  in  the  determination  of 
the  county  judge  in  regtrd  to  mat- 
ters which  he  had  the  right  to  de- 
termine and  abjudicate  upon,  could 
not  be  corrected  by  the  Supreme 
Court,  in  an  action  brought  by  tax- 
payers against  the  commissioners 
so  appointed  and  the  railroad  com- 
pany, to  restrain  and  prevent  the 
issue  of  the  bonds  of  the  town. 
Affret  V.  Latorme0,  454 

11.  Tax-payers  of  a  town,  as  such, 
have  no  right  to  an  injunction  to 
restrain  the  issue  of  town  bonds  by 
commissioners  appointed  for  that 
purpose  by  a  county  judge,  on  the 
ground  that  spch  issue,  if  allowed 
to  be  made,  will  probably  result  in 
increasing  the  taxation  of  the  town, 
at  some  future  time ;  when  it  is  not 
claimed  that  the  plaintiffs  have  any 
interest,  except  such  as  is  common 
to  all  the  tax-payers  of  the  town,  ib 

12.  It  does  not  alter  the  principle  that 
the  action  purports  to  be  commenced 
in  behalf  of  the  plaintiff  and  all 
other  persons,  standing  in  a  like 
situation,  who  may  desire  to  avail 
themselves  of  it.  H 

18.  Proceedings  under  the  "bonding 
acts"  have  always  been  reviewed 
on  certiorari;  and  all  objections 
aflfocting  the  legality  of  the  proceed- 
ings, or  the  jurisdiction  of  the  county 
judge,  are  available  on  such  review. 
JSxpress  anthority  for  thus  reviewing 
them  is  given  by  the  act  of  1871. 
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(Imvt  of  1871,  ifk.  925,  (  i.)    Fir 
Tjlloott,  J.  ib 


BOOKS  OF  A  CORPORATION. 
Su  EVIDBMCB,  2,  3,  4. 


BRIDGE. 

89$  NUIBANCB,  1. 


c 


CARRIERS. 

1.  To  anthorise  a  recovery  for  a  neg- 
lij^ent  lo88  of  go^ds  by  a  carrier,  the 
plaintiff  is  not  bound  to  show, 
aflSrmatiTely,  how  the  loss  occurred, 
and  that  its  occurrence  was  throos^h 
the  defendant's  negligence.  Wutcott 
▼.  Far^o,  849 

2.  The  rule  is  now  well  settled  that  a 
common  carrier  may  limit  his  com- 
mon law  liability,  in  certain  particu- 
lars, and  to  a  certain  extent,  by 
express  contract  with  the  owner  or 
shipper  of  goods.  ib 

8.  But  carriers  cannot  limit  their  liabil- 
ity by  a  mere  notice,  even  though 
the  notice  is  brought  to  the  knowl- 
edge of  the  person  whose  property 
they  carry.  It  must  be  by  express 
contract.  ib 

4.  In  cases  where  a  receipt  has  been 
given  by  a  carrier,  for  the  goodfff 
containing  a  clause  limiting  and 
restricting  his  liability,  it  has  gene- 
rally, if  not  uniformly,  been  held 
tliat  whether  such  receipt  was  to 
be  regarded  as  a  contract,  depended 
updn  the  question  whether  the  owner 
of  the  goods,  in  taking  the  receipt, 
knew  its  contents,  or  was  to  be  pre- 
sumed to  know  them.  ib 

5.  If  he  knew,  or  was  presumed  to  have 
known,  from  the  nature  of  the  trans- 
action, the  law  infers  his  assent,  and 
makes  it  the  contract  between  the 
parties.  Otherwise  there  is  no  meet- 
ing of  minds,  and  no  express  con- 
tract, ib 

0}  Where  owners  of  goods,  themselves, 
fUmished  the  blank  receipt  which 


the  carriers'  agents  signed,  it  having 
been  taken  fmm  a%ook  containing 
blank  printed  receipts  which  they 
had  previously  obtained  from  the 
carriers ;  it  toot  held  that  such  own- 
ers must  be  presumed  to  have  known 
the  contents  of  the  receipt,  and  to 
have  assented  to  it.  ib 

7.  And  the  blank,  left  in  the  receipt, 
-  for  the  value  of  the  goods,  not  being 

filled,  and  the  referee  finding  that 
neither  the  carriers  nor  their  agent 
who  received  and  receipted  the  pack- 
age had  any  knowledge  that  its  value 
exceeded  $50,  or  any  notice  or  rea- 
son BO  to  believe ;  although  the  re- 
ceipt  contained  a  provision  that  un- 
less tlie  value  of  tlie  package  was 
specified  therein,  the  carriers  should 
not  be  liable  to  an  amonnt  excee<l- 
ing  $50 ;  it  was  furthm'  heid  that  the 
referee  correctly  decided  that  the 
package  was  received  to  be  carried 
accordins  to  the  terms  of  the  re- 
•  celpt,  and  upon  the  conti-act  of  which 
the  receipt  was  the  evidence.  And 
that  the  defendants  were  not  there- 
fore liable,  in  any  event,  beyond  the 
sum  of  |50,  if  the  loss  fell  within 
the  contract,  and  was  covered  by 
it.  ib 

8.  Where  a  loss,  occasioned  by  the 
carelessness  or  negligence  of  a  car- 
rier or  his  agents  or  servants,  is  not 
mentioned,  in  terms,  in  the  contract, 
the  law  will  not  presume  that  a  loss 
so  occasioned  was  intended  by  the 
parties.  ib 

9.  The  contract  is  to  be  construed 
most  strictly  against  the  carrier, 
where  it  rests  in  a  receipt  signed  by 
him  only;  and  when  it  stipulates 
for  a  restricted  liability  in  case  of 
loss,  it  will  not  be  construed  to  em- 
brace a  loss  arising  tfom  the  careless 
and  negligent  acts  of  the  carrier  or 
his  servants,  unless  a  loss  A'om  such 
cause  is  provided  for,  in  express 
and  unequivocal  terms,  in  the  con- 
tract, ib 

10.  And  the  rule  of  construction  is  the 
same  where,  by  th^  terms  of  the 
contract,  the  carrier  is  only  to  be 
held  liable  as  a  forwarder.  The  ex- 
emption, in  such  cases,  only  applies 
to  losses  for  which  the  carrier  would 
be  liable  as  insurer,  in  his  capacity 
of  common  carrier.  ^ 
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11.  A  carrier  may,  by  ezprMs  con- 
tract, exempt  himself  from  liability 
for  a  loss  arisiog  even  from  the  care- 
leseDess  and  negligence  of  his  senr- 
ante  or  agents.  But  in  all  such 
casee,  where  the  exemption  for  loss 
from  such  caose  is  expreealy  pro- 
tided  for,  in  the  agreement,  it  has 
been  nniformly  held  that  snch  con-' 
tract  had  no  application  to  losses 
occasioned  by  Uie  fraud  or  gross 
negligence  of  the  carrier  or  his  ser- 
Tante  and  agents;  and  that  the 
stipulation  for  exemption  only  ap- 
plied to  losses  arising  from  want  of 
ordinary  care.  Where  there  is  no 
such  stipulation  in  the  contract,  it 
must  be  held  that  the  contract  does 
not  relate  u>  losses  arising  from  the 
negligence  of  the  carrier  ot  his 
agents.  ib 


13.  The  same  rule  Ss  applicable  to  a 
stipulation  that  any  claim  for  loss 
shall  be  presented  within  thirty  days 
from  the  accruing  of  the  cause  of 
action.  The  presentation  of  the 
claim  within  the  time,  and  in  the 
manner,  specified,  is  not  a  condition 
preced<nit  to  the  right  of  action,    ib 

8$$  Daxaobs,  9. 


0A8E8  COMMENTED  ON.  DISTIN- 
GUISHED OR  DISAPPROVED. 

1.  The  cases  of  Th$  ^wnmrt'  Loan  and 
Tnut  Co.  T.  Jf«/%,  (8  Fai9;  861,) 
and  DoyU  ▼.  The  PeerUu  FdroUmn 
Co.,  (44  Barb»  289,)  commented  on, 
and  distinguished  from  the  present. 
Teft  T.  Munoon,  81 

2.  The  statement  in  £yoM  ▼.  Chaoo,  (61 
Barb.  14,)  that  a  release  of  rent  need 
not  be  by  deed,  but  that  there  may 
be  a  presumption  of  payment,  aris- 
ing from  lapse  of  time,  disapprored. 
lyon  V.  JM$,  89 

8.  That  case,  standing  alone,  as  au- 
thority to  the  point  that  "there 
would  seem  to  be  no  distioction  be- 
tween the  covenants  in  this  instru- 
ment and  ot|ier  sealed  instruments," 
should  not  be  followed ;  especially 
in  cases  where  the  grantees  of  the 
estate  have  accepted  their  convey- 
ances '^  tulffoet  to  th$  rent*  m  tho  arig- 
imal  eonvo^aneo;"  which  amounts  to 
an  implied  covenant  to  pay,  added  to 


the  proof,  or  admission,  that  sncii 
rent  had  not  been  paid.  ib 

4.  The  case  of  Tk$  Atlantie  Dock  Com- 
pany v.  XiMy,  (45  N,  r.  499,)  com- 
mented on  and  distinguished.  Btarka 
V.  Can4oo,  552 


CERTIFICATE. 
8o0  OomroK  Schools. 


COBfMERCIAL  PAPER. 

Soo  Pbomibsobt  Notbb,  2,  8,  4« 


COMPARISON  OF  HANDS. 

S$$  Etidbvcb,  6. 


COMPLAINT. 

Where  a  oomplunt  does  not  allege 
that  an  execution,  issued  upon  a 
Judgment,  was  directed  to  the  sherilT 
of  the  county  where  the  judgment 
debtor  then  resided,  the  complaint 
is  not  aided  by  an  averment  thai 
such  execution  was  returned  mUia 
bona.    Foym  v.  Sholdon,  169 

ifoo  JOBTIOBS'  CoUBtS,  1,  2. 


COMMON  SCHOOLS. 

1.  A  certificate  from  the  proper  school 
commissioner,  of  qualification  to 
teach,  is  not  eondunvo  evidence  of 
qaatiflcation,  when  that  question 
arises  between  trustees  and  teacher. 
It  \%  prima  f am  evidence,  only ;  and 
the  presumption  raised  by  it  may  be 
rebutted  by  direct  evidence  tending 
to  show  that  the  holder  lacks  all  or 
any  of  the  requisite  qualifications. 
GOHo  ▼.  apat$^  177 

2.  The  trustee  of  a  school  district  has 
no  power  to  contract  for  the  services 
of  an  unlicensed  teacher,  and  bind 
the  district.  But  if  he  should  make 
it  a  condition  of  hiring  that  the  teach* 
er  should  procure  a  certificate  be- 
fore entering  upon  the  duties  of 
teaching,  such  contract  would  be 
valid ;  for  then  the  services  of  a  li' 
censed  teacher  would  be  bargained 
for.    For  Babbbb,  J.  ih 
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CONSIDfiRATION. 

S0*  EyioBKCB,  8. 

PAOxiaBUBT  N0TB8,  8,  4,  6,  9,  10. 


CONSTABLE. 

A  constable  has  snch  an  interest  in 
property  upon  which  he  has  levied 
by  virtue  of  ezecutioDS,  as  will  en- 
able him  to  maintain  an  action  to 
recover  the  possession  thereof,  from 
one  who  has  purchased  the  same  of 
the  defendant  in  the  executions,  after 
levy.    Bus  v.  Penyj  40 

See  JusTiCB  op  thb  Pbagb,  8. 
Officbb. 


CONSTITUTIONAL  LAW. 

1.  The  courts  of  this  State  have  re- 
peatedly held  that  land  taken,  in  a 
city,  for  public  parks  and  squares, 
by  authority  of  law,  whether  advan- 
tageous to  the  public  for  recreation, 
health  or  business,  is  taken  for  a  pub- 
lic use ;  and  there  appears  to  be  uo 
reason  for  doubt  on  the  subject. 
Fer  Leonabd,  J.    Matter  of  the  Cotn- 

'nUeeionere  of  the  Central  Fork,       282 

2.  The  constitution  of  this  State  hav- 
ing authorised  property  to  be  taken 
for  public  use,  and  the  compensa- 
tion therefor  to  be  ascertained  by 
a  jury,  or  by  not  less  than  three 
commissioners  appointed  by  a  court 
of  record,  when  these  conditions  have 
been  observed,  it  is  not  the  prov- 
ince of  this  court  to  determine,  in 
opposition  to  the  authority  granted 
by  the  legislature,  to  the  oomnris- 
sioners  of  the  Central  Park,  as  to 
the  necessity  for  laying  out  new 
parks  or  squares.  ib 

8.  The  citizen  is  entitled  to  the  abso- 
lute control  of  his  estate,  unless  it 
is  taken  for  public  use,  in  due  form 
of  law ;  and  this  right  it  is  the  duty 
of  the  court  to  maintain.  i 

4.  His  land  can  be  so  taken  only  by 
"  due  process  of  law."  But  when 
tlie  conditions  required  by  the  con- 
stitution of  the  State  to  be  observed, 
for  the  protection  of  the  rights  of 
the  citizen,  have  been  complied  with, 
it  must  be  regarded  as  a  fulfillment 
of  the  direction  in  iMpeot  to  *'  due 


process  of  law ;"  whether  the  direc* 
tion  be  found  in  the  State  coustitu- 
tion,  or  in  the  fifteenth  amendment 
to  that  of  the  United  States.  ib 

6.  The  protection  of  that  amendment 
can  be  invoked  only  when  the  right 
of  the  citizen  has  been  invaded  by 
a  disregard  of  the  "due  process  of 
law,"  as  guarantied  by  the  f^wda- 
meutal  law  of  the  State.  ib 

6.  Chapter  862  of  the  laws  of  1829, 
and  chapter  80  of  the  laws  of  1853, 
are  cousUtutional  and  valid.  I'he 
Feopie  ex  rei,  Furman  v.  auU,        86(5 

7.  The  Rochester  and  Bloomfleld  Nat- 
ural  Gas  Light  Company  was  incor- 
porated under  the  general  gas  com- 
pauie^i'  statute  of  1848,  for  the  pur- 
pose of  utilizing  the  natural  gas 
flowing  from  a  gas  spring  or  well  in 
the  town  of  Bloonifield,  county  of 
Ontario.  By  a  special  act  of  the 
legislature,  passed  May  9,  1870,  it 
was  authorized  to  conduct  the  gas 
from  said  well  to  any  ciiy,  town  or 
village  within  thirty  miles  of  that 
point,  by  mains,  to  sell  and  supply 
gas  for  lighting  the  streets,  public 
parkH,  dwellings  and  other  buildings 
tlierein.  It  was  further  authorized 
to  take  private  property  fur  any  of 
its  purposes,  and  in  a  proceeding  to 
acquire  such  private  property  it  was 
directed  to  follow  the  provisions  of 
the  general  railroad  act.  The  stat- 
ute declares  that  any  real  estate  so 
acquired,  for  the  purposes  aforesaid, 
shall  be  deemed  lo  be  acquired  for 
a  public  use.  The  corporation  un- 
dertook to  conduct  gas  to  the  city 
of  Rochester,  a  distance  of  about 
thirty  miles  from  its  well.  In  a  pro- 
ceeding to  acquire  the  right  of  way 
for  its  mains  through  the  lands  of 
private  owners,  and  to  appoint  com- 
missioners of  appraisal,  it  was  held, 
that  the  purposes,  objects  and  busi- 
ness of  this  corporation  were  a  "  pub- 
lic use,"  within  the  meaning  of  the 
constitution;  and  that  the  statute 
authorizing  it  to  take  private  prop- 
erty for  the  purposes  of  its  said 
business  was  constitutional  and  valid. 
Matter  of  the  BUwn^/kld  and  Boeheeter 
Natural  Oae  Light  Co,  v.  Biehardeon, 

487 


8.  In  order  to  constitute  a  "public 
use,"  within  the  meaning  of  the 
constitution,  it  is  not  neceMaiy  tbaC 
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the  improTement  should  directly 
beoeflt  ibe  people  of  the  whole  State, 
bat  the  direct  public  benefit  con- 
templated may  be  oouflned  to  a  par- 
ticular oommuuity.  ih 

9.  When  the  am  to  which  private  prop- 
erty 18  to  be  appropriated  is  a  pub- 
lic one,  the  legislature  is  tiie  sole 
judge  of  the  necessity  or  expediency 
of  the  appropriation.  ib 

10.  Id  general,  the  legislature  is  the 
sole  judge  of  what  constitutes  a  pub- 
lic use.  But  to  a  very  limited  ex- 
tent, the  oonstitutiouality  of  a  stat- 
ute purporting  to  confer  tlie  right  to 
take  private  pro|ierty  for  public 
use,  is  a  judicial  queittiou.  If  the 
effect  of  a  statute  is  to  direst  one 
citisen  of  his  property  for  the  benefit 
of  another,  witltout  the  semlilanoe  of 
any  public  benefit,  or  when  the  ab- 
sence of  all  pretense  of  public  benefit 
is  clear  and  palpable,  it  will  be  the 
duty  of  the  courts  to  declare  the  act 
unconstitutional  ai»d  void,  not  as  an 
unauthoriied  taking  of  private  prup- 
erty  for  public  use,  but  an  an  at- 
tempt to  lake  it  for  private  um. 
But  in  order  to  atulioriEe  the  court 
to  interfere,  it  must  be  clear  and 
manifest  that  no  public  use  was  con- 
templated, ih 

11.  The  provision  of  the  constitution 
in  question  does  not  purport,  and 
was  not  designed,  to  define  or  limit 
the  nature  of  the  use  fur  which  pri- 
vate property  can  be  taken,  but  only 
to  require,  absolutely,  that  in  all 
cases  where  the  property  is  taken 
for  a  public  use,  juHt  com|>en8ation 
shall  be  provided  for  and  made,    t^ 

12.  II  ittmt  that  if  nny  business  or  en- 
terprise can  fairly  be  supposed  to  be 
a  matter  by  which  the  public  of 
a  particular  community,  or  various 
communities,  mny  be  benefited,  or 
if  it  has  for  its  object,  or  one  of  its 
objects,  a  matter  which  may  be  for 
the  public  benefit,  or  which  may 
constitute  a  public  improvement, 
then  such  business  or  enterprise  is  a 
"public  use,"  within  the  meaning 
of  the  constitution,  although  the 
parties  engaged  in  it  may  be  actu- 
ated solely  by  the  inducement  of 
private  gain.  ib 

18.  The  act  of  the  legislature,  of  April 
19,   1871,  {Lawt  of  1871,  eh,  688,) 


which  provides  that  "  no  liability  ft>r 
any  purpose  whatever  shall  be  hm-e- 
after  incurred  by  any  deparuiient 
of  the  city  of  New  fork,  or  ufficen 
of  the  county  of  New  York,  exceetl- 
ing  in  amiiunt  the  appropriations 
made  for  that  purp<ise,"  is  not 
auc4»nstitntional.  The  act  is  pnm- 
pective,  and  its  provisions  are  not 
to  have  a  retroactive  etlect.  What- 
ever valid  contracts  or  liabilities  of 
the  city  existed  at  the  date  of  its 
passage,  continue  to  exist,  and  are 
not  abro2aie<i  by  the  act.  Qutun  v. 
Mayor  fe.  ofJifw  York,  696 

S§9  BOHDIKO    TOWNI. 


CONVERSION. 
8se  Shbripf,  4. 


CORPORATIONS. 

1.  Althongh  courts,  in  some  cases, 
have  held  coriMratious  to  be  per- 
sofu,  tmhahUantt  and  retidmUj  ret 
this  has  been  by  consiructi<»n,  and 
for  s|»ecial  purposes ;  such  as  to 
create  an  eqtinlity  of  liability  to 
taxation,  and  to  confer  |)ower  \o 
bring  or  institute  actions,  the  i^nie 
as  citizens.  And,  for  general  pur- 
poses, and  for  other  special  pur|iO!«p9, 
they  are  held  not  to  lie  it^idents. 
Par    PoTTBR,    J.        The    PtopU   t. 

SpAoomnaJbtfr,  44 

• 

2.  And,  independent  of  the  cases  ma- 
kins  them  "  inhabitantN,"  and  '*  reKJ- 
dentM,"  by  constntction,  for  certain 
purposes,  the  natui^al,  ordinary  and 
literai  constiuction  of  the  word.H 
"  residents*  of  a  town,"  would  not  in- 
clude corporations;  esiwcially  th«K«e 
whose  places  of  busiuees  were  else- 
where, ih 


8.  The  word  "  resident,"  occurrins  in 
the  constitution,  or  in  a  statute, 
ordinarily  means  an  individual—a 
citizen — and  does  not  mean  a  cor- 
poration, ti^ 

4.  Upon  the  death  of  a  stockholder  in 
a  corporation,  intestate,  and  the  up- 
pointment  of  administrat(»ra  of  his 
estate,  and  their  acceptance  of  the 
trust,  such  administrators  becmiie. 
by  operation  of  law,  vested  witJi  iJie 
legal  title  to  the  stock,  atid  couse- 
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qnently  stockholdera  of  the  company, 
represeutiug  the  estate  of  their  intes- 
tate. Matter  of  the  North  Shore 
Staten    Idmd  Ferry  Co.  656 

6.  As  such,  they  have  all  the  rights 
appeitaiiiing  to  the  owDenthip  of 
the  stbck,  one  of  which  is,  the  right 
of  voting  at  elections  of  directors 
of  the  company.  ,    ib 

6.  No  formal  transfer,  on  the  books,  is 
necessary  to  give  this  right.  ib 

7.  The  fact>that  the  decedent  held  the 
stock  subject  to  a  trust  or  duty  in 
favor  of  others  does  not  affect  the 
question.  The  right  to  vote  follows 
the  legal  ownership,  and  the  cor- 
poration has  nothing  to  do  with  the 
equities  between  the  owner  and 
third  persons.  ib 

8.  Upon  the  death  of  a  trustee  of  per- 
sonal property,  the  trust  devolves 
upon  his  representative.  And  as  to 
everybody  except  the  eeeim  que  truet, 
such  representative  is  absolute 
owner.  ib 

9.  As  trustee,  however,  he  owes  the 
duty  of  active  management,  for  the 
protection  and  preservation  of  the 
trust  estate.    And  where  that  con- 

'  sists  of  stuck  in  a  corporatioDi  the 
duty  of  voting  at  elections  of  direc- 
tors thereof  is  too  plain  for  argu- 
ment, ib 

'    See  Emimbnt  Domain. 

EVIDBMCB,  2,  8,  4,  5. 


COSTS. 

1.  The  Supreme  Court  possesses  no 
power  to  award  costs  in  an  action 
pending,  at  the  time,  in  a  county 
court.  Nor  has  a  county  court,  or 
county  clerk,  the  power  to  order 
costs  accruing  in  the  Supreme  Court 
to  be  added  to  a  Judgment  rendered 
by  the  county  court.  Bumitton  v. 
Ji^aiard,  9 

2.  A  county  court,  without  legal  au- 
thority, ordered  a  case,  pending  in 
it,  and  which  had  never  boen  legally 
removed  from  it,  to  be  heard  at  a 
general  term  of  the  Supreme  Court. 
When  it  came  there,  the  court  said 
it  was  improperly  there  and  reftised 
to  hear  it,  and  entered  no  Judgment 
for  costs,  or  otherwise,  but  entered 


a  mere  order  dismissing  it  from  the 
Supreme  Court.  Heid  that  u|K>n  a 
final  recovery,  by  the  plaintltt;  lie 
was  not  entitled  to*tbe  conIs  in  the 
Supreme  Court  at  the  general  term, 
when  the  case  was  8ent  there  by 
the  order  of  the  county  court.        i^ 

8.  In  an  action  to  which  the  f>eop1e^ 
are  a  part}*,  costs  are  not  in  the  dis- 
cretion of  the  court.     The  People  ex 
rel.  Furmm  v.  CUUe,  356 

4.  In  an  action  brought  for  the  purpose 
of  having   certain   deeds  of   lands 

.  worth  $80,000,  declared  to  be  mort- 
gages, and  that  Uie  defendant  held 
the  title  as  Uiistee,  the  referee  found 
against  the  plaintilfli,  and  reported 
that  the  deeds  were  absolute  and 
vested  tlie  fee  in  the  defendant, 
free  of  any  trust  or  condition.  On 
a  motion  by  the  defendant  for  an 
additional  allowance :  ifWtf,  1.  That 
the  case  came  within  the  provisions 
of  section  809  of  the  Code,  as  it  now 
stands  amended.  2.  That  the  basis 
of  estimate  was  the  value  of  the 
property  directly  etfeeted  by  the 
Judgment ;  that  being  the  "  subject 
matter  involved."    Burke  v.  Cmdee, 

552 

5.  An  additional  allowance  is  made  by 
way  of  an  indenmity  to  the  party 
succeeding  in  the  litigation.  tb 

6.  The  court  must  fix  the  amount  to  be 
allowed.  Subject  lo  the  limitation  in 
the  statute,  that  the  maximum  shall 
not  exceed  five  |)er  cent  **  on  the 
amount  of  the  recovery  or  claim  or 
subject  matter  involved,"  the  sura 
will  depend  upon  the  proi>er  deduc- 
tions from  the  proofs  submitted  as 
to  the  indemnity  needed  for  actual 
expeneee  in  the  action,  necessarily  or 
reaeonaUy  incurred  beyond  the  tax- 
able coKtfl  allowed  by  statute  to  tlie 
prevailing  party.  tb 

7.  Where  the  value  of  the  property 
sought  to  be  affected  by  the  judg- 
ment was  |80,000,  and  the  law  of 
triuits  and  trustees  was  involved  in 
and  considered  in  connection  with 
the  evidence,  at  the  hearing  and 
upon  the  argument  of  the  cause; 
the  trial  before  the  referee  continued 
thirty  days ;  a  large  number  of  wit- 
nesses were  examined,  and  numer- 
ous pieces  of  documentary  evidence 
and  private  writings  were  produoed 
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uid  examined ;  ud  besides  the  time 
so  occupied  iMfore  the  referee,  the 
coiusel  spent  about  the  same  num- 
ber of  days  in  preparing  the  cause 
for  trial ;  and  the  fees  of  the  referee 
were  $876 ;  Htid  that  this  was  a 
case  both  "  extraordinary"  and  "  dif- 
flcidt"  in  its  features,  within  the 
section  of  the  Code  permitting  a  Air- 
ther  allowance  to  be  made  to  the 
prevailing  party.  «6 

89$  AppxiL,  2,  8. 

JUDOHBXT,  1. 


COUNTER  CLAIM. 

1.  In  an  action  by  the  owners  of  a 
staTe-mill,  to  recover,  upon  a  con- 
tract, for  cutting  a  quantity  of 
staves,  at  their  mill,  for  the  defend- 
ant, at  a  certain  price  per  thousand, 
a  claim  of  the  defendant  against 
the  plaintiffs,  for  converting  to  their 
own  use  a  large  quantity  of  tlie 
staves,  cull  staves  and  comer  pieces, 
made  from  the  stave  bolts  of  Uie  de- 
fendant, which  were  drawn  to  the 
plaintifft'  mill  to  be  cut  into  staves, 
arises  out  of  the  plaintiffs'  claim,  and 
is  connected  with  the  hubject  of  the 
action.  Hence  it  is  admissible  as  a 
counter  claim,  under  the  Code, 
{%  150.)     WodUy  V.  Dmfk,  600 

2.  A  counter  claim,  as  now  used  and 
understood,  includes  recoupment 
and  set-off.     Wilder  v.  BoynUm,  547 

8.  In  an  action  for  money  paid,  and 
for  manufacturing  ninely-siz  fire 
extinguishers  for  the  defendant,  at 
his  request,  amounting  to  $1200,  a 
balance  of  $1076  being  claimed  as 
due,  the  answer,  after  setting  up  a 
general  denial,  alleged  that  in  con- 
sidemtion  of  an  agreement  by  the 
defendant  tliat  he  would  allow  the 
plaintiffs  the  privilege  of  making 
and  vending  100  fire  exUnguishers, 
of  which  the  defendant  was  the 
patentee,  the  plaintiffs  undertook 
and  agreed  to  manufacture  and  sell 
the  same,  within  a  reasonable  time, 
and  fh>m  the  proceeds  to  allow  and 
pay  the  defendant  one-third  of  the 
net  proceeds  of  such  sales ;  and  that 
they  wholly  failed  to  keep  their 
agreement;  whereby  the  defendant 
sustained  |2600  damages.  HM  that 
the  answer  contained  all  the  facts 
caaeptial  to  a  well  stated  counter 


clwm,  and  necessary  to  sustain  it  as 
such.  ik 

Sm  Disgoxtuuaxcb. 


COUNTY  COURT. 
8m  CosTi,  1,  2. 


COUNTY  JUDGE. 
Sh  Boxdhio  Towxb,  1,  2.  8,  5. 


COVENANT. 
S9$  Eyidxhck,  8. 


CRIMINAL  LAW. 

1.  Upon  a  writ  of  error  to  review  a 
conviction  for  murder,  had  in  a 
court  of  oyer  and  terminer,  it  is  not 
sufficient  that  the  recordx  of  the 
court  below  show  a  conviction  and 
sentence.  It  must  be  made  ex- 
pressly to  appear,  by  a  distinct  state- 
ment in  the  record  sent  up  as  a  part 
of  the  return,  that  the  prisoner  was 
asked,  after  his  conviction,  what  he 
had  to  say  why  judgment  should 
not  be  pronounced  against  him.' 
The  omission  of  such  a  statement 
is  fatal  to  the  judgment.  Oraham  v. 
The  FecpU,  468 

2.  Where  a  court  of  oyer  and  terminer, 
in  its  return  to  a  writ  of  eerticrari, 
adhered  to  the  return  made  by  it 
to  a  writ  of  error,  as  contaiuinit  the 
only  authentic  record  of  its  judg- 
ment, in  the  premises,  and  declined 
in  any  way  to  alter  and  amend  its 
minutes  without  tlie  direction,  order 
or  permission  of  Uiis  court,  (al- 
though they  were  erroneous,)  for 
the  reason  that  "  the  record  of  judg- 
ment "  was  before  this  court  by  tlm 
return  to  the  writ  of  error;  Held 
that  in  taking  this  position  the  eouit 
of  oyer  and  terminer  had  mialaken 
the  law  and  practice ;  inasmuch  as, 
in  modern  times,  the  veiy  record  it- 
self is  n^t  sent  up,  on  a  writ  of  error, 
but  only  a  transcript,  and  fur  the 
purposes  of  an  ameitdmeiU,  the  record 
remains  in  the  court  below. .  ib 

8.  The  motion  to  amend  a  record  of  a 
court  of  oyer  and  terminer,  after  a 
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retarn  has  been  made  to  a  writ  of 
error,  should  not  be  made  in  the 
Supreme  Court.  If  improper  matter 
has  been  interpolated  in  the  min- 
utes constituting  a  part  of  the  re« 
turn,  without  the  authority  of  the 
court  of  oyer  and  terminer,  and 
which  is  no  part  of  its  record,  that 
court  should  direct  such  matter  to 
be  expunged  from  its  minutes.       ib 

4.  Where  the  returns  made  to  a  writ 
of  error,  and  to  a  eertiorarij  differed 
in  an  essential  particular,  ▼iz.,  as  to 
the  fact  whether  the  prisoner  was 
asked  if  he  had  anything  to  say  why 
senbence  should  not  be  pronounced ; 
the  former  omitting  to  show  that 
the  prisoner  was  given  an  op|K>r- 
tuuity  to  show  any  cause,  and  the 
latter,  stating  that  he  was  asked  that 
question,  and  in  response  thereto 
made  some  remarks ;  it  was  hdd  that 
the  return  to  the  writ  of  error,  being 
signed  by  the  presiding  judge  of  the 
oyer  and  terminer,  and  by  the  dis- 
trict attorney,  and  bearing  upon  its 
face  the  eridence  that  it  had  been 
in8{)ected  by  the  court,  while  the  re- 
turn to  the  etrtiorari  was  not  so. 
signed,  the  return  to  the  writ  of 
error  was  to  be  regarded  as  con- 
taining the  authentic  judgment  of 
the  court  below,  and  upon  which 
thiK  CO  ml  was  to  proceed  and  rauder 
judgment.  ib 

6.  Where  the  return  shows  that  a  part 
of  tlie  minutes,  embraced  therein, 
is  notr  the  record  of  the  court  below, 
but  is  in  legal  effect  a  forgery,  and 
should  have  been  expungeil,  by  the 
court  below  from  its  minutes,  the 
effect  of  the  return,  taken  altogether, 
must  be  to  produce  the  same  re- 
sult, in  this  court,  as  though  the  in- 
terpolated matter  had  been  ex- 
punged, ib 

6.  n)K>n  the  reversal  of  a  judgment 
of  a  court  of  oyer  and  terminer,  on 
the  ground  that  it  does  not  appear, 
from  the  return  to  the  writ  of  error, 
that  the  prisoner  was  asked  if  he  had 
anything  to  say  why  sentence  should 
not  be  pronounced,  the  case  is  not 
to  be  remitted  to  the  court  below  for 
sentence,  nor  is  the  prisoner  to  be 
absolutely  discharged ;  but  this  court 
will  proceed  to  examine  the  errors 
alleged  to  have  been  committed  on 
the  trial,  and  if  It  is  of  opinion  that 
the  court  of  oyer  and  terminer  erred 


in  admitting  improper  testimony 
against  the  prisoner,  will  grant  a  new 
trial.  ib 

7.  On  a  trial  for  murder,  an  attorney 
employed  by  the  prisoner  on  the  day 
of  the  alleged  murder,  to  draw  for 
him  certain  papers,  viz.^  a  lease  and 
receipt,  cannot  be  compelled  to  tes- 
tify to  the  drawing  of  such  papers 
by  him,  or  to  the  contents  thereof ; 
nor  as  to  the  state  of  either  of  the 
papers',  when  delivered  to  the  pris- 
oner ;  where  such  papers  are  not  in 
any  manner  necessarily  connected 
with  the  perpetration  of  any  crime, 
and  they  cannot,  of  themselves,  in 
any  way  aid  in  the  commission  of 
any  fraud  or  crime.  ib 

8.  The  same  rules  must  govern  the  ex- 
amination of  a  prisoner  on  trial,  when 
he  avails  himself  of  his  privilege  to 
become  a  witness,  as  apply  to  any 
other  witness.    Marx  v.  IJke  FeopU, 

618 

9.  One  of  these  rules  is,  that  a  party 
cannot,  upon  cross-examination  of  a 
witness  for  the  adverse  party,  draw 
out  collateral  statements,  not  mate- 
rial to  the  issue  on  trial,  and  then 
contradict  snch  statements.  He  is 
concluded  by  tlie  answer  of  the  wit- 
ness, ib 

10.  Upon  the  trial  of  a  prisoner,  upon 
an  indictment,  he  became  a  witness 
in  bis  own  behalf.  On  his  cross- 
examination  by  the  district  attorney, 
be  testified  that  he  had  not  been 
convicted  of  burglary,  before  the 
alleged  offence  was  committed.  This 
question  was  then  put  to  him :  "  I 
ask  yon  again,  specifically,  were  you 
not,  on  April  25,  1856,  arraigned 
at  the  bar  of  this  court,  charged  with 
the  crime  of  burglai*y  -,  did  you  not 
confess  your  guilt,  and  were  you 
not  sentenced  to  three  years  in  the 
Slate  prison,  for  that  offence  1"  The 
prisoner  answered,  "  I  was  not.  No, 
sir."  The  district  attorney  offered 
to  prove,  by  the  records  of  the  court, 
tiiat  a  person  by  the  name  of  the 
prisoner  was  convicted  of  felony. 
The  court,  although  it  decided  that 
this  was  immaterial  proof,  unless  it 
was  connected,  in  some  way,  with 
the  prisoner,  admitted  the  evidence. 
The  district  attorney  then  stated  the 
contents  of  a  record  which  showed  a 
conviction  of  a  person  of  the  same 
name  as  the  prisoner,  on  the  25th 
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of  April,  1856,  of  burglary  in  the 
third  degree.  Subseqiienily  liie  court 
rejected  evidence  to  show  that  the 
prisoner  was  the  person  named  in 
the  record  of  conviction.  Heldj  that 
tiie  above  rule  of  evidence  was  vio- 
lated, on  the  trial.  That  tlie  record 
of  conviction  was  inadmissible,  even 
in  connection  with  the  testimony 
aliunde^  that  the  prisoner  was  the 
person  named  in  it;  and  it  should 
have  been  i^ected  ailtogether.        ib 

11.  HeU,  obo,  that  it  was  impossible 
to  say  tliat  the  prisoner  was  not  pre- 
judiced by  this  evidence,  or  that  the 
rejection  of  the  evidence  offered,  to 
show  the  identity  of  the  person 
named  in  the  record,  cured  the  error. 
That  the  record  being  in,  the  jury, 
in  the  absence  of  testimony  on  the 
subject,  had  a  right  to  draw  tlie 
inference  of  identity  of  person  from 
the  identity  of  name.  And  that  the 
judge  should  have  wiib<lrawu  the 
matter  Arom  the  consideration  of  the 
jury,  and  have  told  them,  distinctly, 
to  disregard  it.  t^ 

12.  Under  the  act  of  the  legislature  of 
May  7, 1869,  which  provides  that  a 
party  accused  of  crime  shall,  at  his 
own  request  and  not  otherwise,  be 
deemed  a  C(»mpetent  witness  in  his 
own  behalf,  a  prisoner,  on  his  trial, 
was  put  upon  the  stand  as  a  wit- 
ness in  his  own  behalf,  and  examined 
by  his  own  counsel,  and  cross- 
examined  by  the  district  attorney. 
On  his  cross-examination,  being 
asked  if  he  had  been  in  the  State 
prison,  he  said  he  had,  and  served 
out  his  term.  The  court  instructed 
the  jury  to  wholly  disregard  the 
testimony  of  the  prisoner.  Ileld  that 
this  was  an  error.  Newman  v.  TKt 
FeopU^  680 

18.  Hdd,  alto,  that  it  was  an  error  in  the 
court,  if  the  testimony  could  have 
been  excluded,  to  admit  the  testi- 
mony and  then  direct  the  jury  to 
disregard  it.  ib 

14.  The  law  intended  to  allow  a  pris- 
oner the  benefit  and  privilege  of 
stating  U)  the  jury  any  matter  calcu- 
lated to  explain  tlie  chaige  against 
him.  This  privilege  is  to  be  eigoyed 
irrespective  of  any  matter  which 
could  disqualify  a  witness  under 
ordinary  circumstances.  tb 


15.  The  degree  of  credit  to  which  a 
prisoner,  examined  as  a  witness  in 
his  own  behalf,  is  entitled,  is  decided 
by  the  jury,  and  not  the  court.       ib 

16.  When  a  prisoner,  on  his  trial,  is 
examined  as  a  witness  in  his  own 
behalf,  under  the  act  of  the  legisla- 
ture, of  1869,  it  is  not  com})etent  to 
impeach  him  as  a  witness,  nor  any 
other  witness,  by  contradicting  him 
as  to  facts  disconnected  with,  or  col- 
lateral to,  the  subject  matter  at  issue 
and  on  trial.  Sotemumf  v.  The 
JPeople,  684 

17.  The  plaintiff  in  error,  on  his  trial, 
for  piocuring  an  abortion  u|x>n  B., 
after  being  examined  as  a  witness  in 
his  own  behalf,  testified,  on  his 
cross-examination,  that  he  did  not 
know  W.,  a  young  woman  in  court 
then  pointed  out  to  him;  that  he 
had  never  seen  her;  and  that  be  had 
never  procured  an  abortion  upon 
her.  W.  was  then  sworn,  and  testi- 
fied, (against  an  objection  and  ex- 
ception,) that  the  prisoner  had  pro- 
duced an  abortion  upon  her  person, 
about  two  years  before.  MM  that 
upon  well  established  authority  the 
admission  of  this  testimony  of  W. 
was  an  error.  ib 

18.  J7«M,  alto,  that  the  illegal  eridenoe 
so  admitted  tended  to  damage  the 
prisoner's  case  by  inducing  a  con- 
viction in  the  mind  of  the  jury,  from 
the  commission  of  the  previous 
offence,  that  he  had  committed  the 
crime  for  which  he  was  then  on 
trial.  ib 

19.  No  person  can  be  required  to  come 
into  court,  on  a  trial  upon  an  indict- 
ment for  a  specific  ofl^oe,  prepared 
to  defend  or  explain  other  transac- 
tions, not  connected  with  the  one 
on  trial.  t^ 

20.  The  admission  of  illegal  evidence 
cannot  be  disregarded,  or  excused 
upon  the  ground  that  the  other  evi- 
dence in  the  case  was  sufilcient  to 
justify  a  conviction.  The  convic- 
tion must  be  had  by  legal  evidence, 
only.  ib 

CUSTOM. 

1.  Customs  must  be  reasonable,  and 
not  contrary  to  the  general  princi- 
ples of  law.     WaUt^  t.  JDmm,      600 
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2.  A  linage  of  a  particular  trade  may 
sometimes  be  proved  with  the  view 
of  raising  the  presumption  ihat  the 
parties  coutracted  with  kuowledtte 
of,  and  reference  to  it,  so  that  it  en- 
.  tered  into  aud  became  a  part  of  the 
.  contract.  ib 

8.  In  such  a  case,  it  must  he  shown 
tliHt  the  party  against  whom  the 
usage  is  set  up  had  notice  of  it,  at 
the  lime  of  making  the  contract,  or 
it  must  be  shown  lo  have  been  so 
long  continued,  universal  and  uoto- 
rit»u8  that  all  persons  may  \ye  pre- 
sumed to  have  had  notice  of  it       ib 

4.  A  custom  to  the  effect  that  a  per- 
son employed  to  cut  staves  from 
another's  bolts  has  a  ri^ht  to  take, 
and  appropriate  to  his  own  use  not 
only  the  clippings  and  corner  pieces 
bat  the  cnlis,  without  the  consent 
or  asreement  of  the  owner,  cannot 
be  sustained.  ib 

6.  Such  ft  custom  is  not  only  not  in 
harmony  with  law,  but  is  manifestly 
against  public  policy.  .  ib 

6.  To  allow  ^  mechanic  or  artisan,  who 
works  up  the  msterials  of  another, 
to  keep  su  much  of  such  materials 
aM  is  m>t  UKed  for  the  benefit  of  the 
owner  of  the  materials  is  to  aiTay 
his  interests  in  direct  opposition  to 
th(»se  of  his  employer.  Fer  Tal- 
COTT,  J.  ib 


D 


DAMAGES. 

1.  Id  January,  1845,  the  defendant 
wmngfnlly  convertiKi  to  his  own  n8t» 
a  mare  belonging  to  the  plHiutiff,  for 
which  the  latter  then  had  a  riglit 
of  action,  t«»  recover  from  the  de- 
fendant the  value  of  the  mare.  In 
FebruHry,  1845,  the  defendant  sold 
the  mare  to  McK.  In  an  action  of 
trover,  for  thn  mare,  the  defendant 
offered  to  pr«)ve,  in  mitigation  of 
damaises,  that  t<oon  after  McK 's 
purcliase  of  the  mate,  the  plaintiff 
claiming  her  as  his  property,  took 
lie-  out  of  the  |iossession  of  McK. 
without  his  consent,  and  converted 
her  to  his  own  use.  This  evidence, 
though  objected  to,  was  received. 
The  vourt  charged  the  jury  that  the 


taking  back  of  the  property  by  the 
plaintiff  must  go  in  mitigation  of 
the  damages ;  and  that  it  was  a  case 
for  nominal  damages,  only.  Held,  1. 
That  tlie  court  erred  in  admitting 
the  evidence  offered  in  mitigation 
of  damages.  2.  That  whether  that 
were  so,  or  not,  there  was  error  in 
charging  the  jur>'  that  it  was  a  case 
for  nominal  damages;  for  if  the 
plaintiff  was  not  entitled  to  recover 
the  full  value  of  the  mare,  he  was 
at  least  entitled  to  recover  the  ac- 
tual damages  he  had  sustained  by 
being  deprived  of  the  use  of  her,  and 
the  expenses  he  had  incurred  in  re- 
gaining his  property.  Sprogue  v. 
MeKinzii,  60 

2.  The  plaintiff  offere<l  to  show  that 
McK.,  the  defendant's  vendee,  had 
sued  him  for  his  taking  the  mare  by 
force,  and  rec<»vered  a  judgment. 
Held  that  such  evidence  was  erro- 
neously exclude<l,  as  it  would  have 
overthrown  every  pretense  of  a  de- 
fense, by  the  defendant.  ib 

8.  The  object  of  the  law  being  to 
fairly  compensate  a  party  injured 
through  the  negligence  of  another, 
for  the  entire  loss  directly  caused 
by  the  injury,  the  pecuniary  conse- 
quences resulting  from  such  |)arty'H 
inability  to  give  his  business  his, at- 
tention forms  a  pri»per  item  of  the 
remuneration  to  be  made.  Walker 
V.  The  Ei-ie  RaUway  Co.,  260 

4.  Where  a  train  of  cars  upon  the  de- 
fendant's railway,  in  which  the  plain- 
tiff was  a  passenger,  was  met  by  a 
construction  train  coming  from  the 
opposite  direction,  which  had  ui>oii 
it  a  bar  of  iron  projecting  five  or 
six  feet,  in  a  slanting  direction,  so 
that  it  would  necessarily  run  into 
anything  it  came  against,  and  such 
bar  struck  the  car  in  which  the  plain- 
tiff was  sitting,  and  injured  him ; 
Udd  that  in  the  al>sence  of  every- 
thing tending  to  explain  or  show 
how  the  iron  bar  was  placed  in  the 
position  that  produced  the  injuiy, 
the  inference  was  plain  that  the 
injury  resulted  from  the  inattention 
and  negligence  of  the  persons  hav- 
ing the  control  and  management  of 
the  construction  train.  ib 

5.  TJdd,  aleo,  that  such  inattention  and 
negligence  was  a  violation  of  the 
obligation  exisUug  between  the  de- 
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fendant  as  a  carrier,  and  the  plaintiff 
as  a  pai«senger,  which,  by  its  con- 
tract, the  defendant  had  assumed 
to  perform;  t\z,  to  obserre  the 
highest  degree  of  skill,  care  and  at- 
tention in  his  carriage  and  transpor- 
tation. And  that  was  sufficient  to 
entitle  the  plaintiff  to  recover  dam- 
ages for  the  injury  sustained.         ib 

6.  In  actions  to  recover  damages  for 
personal  ii^furies  occasioninl  by  neg- 
ligence, no  precise  rule  exists  by 
which  the  extent  of  the  recovery 
can  be  prescribed.  For  the  com- 
pensation to  be  received  is,  to  a 
great  extent,  to  be  awarded  for  pain 
and  suffering  which  cannot  be  accu- 
rately measured  by  amounts.  ib 

7.  The  rule  so  carefully  maintained 
and  guarded  in  actions  upon  con- 
tracts, and  for  tortious  injuries  to 
property,  is  incapable  of  being  ap- 
plied where  the  injury  is  to  the 
person;  ii^nries  of  that  character 
being  without  precise  pecuniary 
measure.  ib 

8.  The  law  has  accordingly,  in  that 
class  of  cases,  committed  the  de^ 
termination  of  the  amount  of  dam- 
ages to  be  awarded,  to  the  expe- 
rience and  good  sense  of  Jurors. 
A^ad  when  the  verdict  rendered  by 
them  may  reasonably  be  presumed 
to  have  resulted  from  an  honest  and 
intelligent  exercise  of  judgment  on 
their  part,  the  policy  of  the  courts 
is,  and  necessarily  must  be,  not  to 
interfere  with  their  conclusion.       ib 

9.  Where  injuries  sustained  by  the 
plaintiff  through  the  negligence  of 
the  defendantr--a  carrier  of  passen- 
gers— were  of  an  exceedingly  pain- 
ful, serious  and  permanent  nature, 
some  of  the  important  effects  of 
which  would  pmbably  continue  dur- 
ing his  natural  life,  and  might  sen- 
sibly abridge  the  period  to  which 
it  might  otherwise  have  been  ex- 
tended ;  and  the  plaintiff  was  in  his 
early  manhood,  and  engaged  in  an 
extensive  and  lucrative  business, 
which  was  impaired  by  his  inability 
to  giro  it  the  requisite  attention, 
since  his  ii\jury,  and  he  was  afflicted 
with  bodily  derangements  that  might 
measurably  unfit  him  fur  the  duties 
of  his  profession ;  Held  that  under 
these  circumstances,  the  court  had 
no  data  from  which  it  ooold  say 


that  a  Terdict  for  the  plaintiff  for 
120,000,  was  greater  than  the  com- 
pensation he  should  justly  receive,  ib 

Set  AORBBMBHT,  8,  9. 

QUABDIAN  AVD  WaBD,  7. 


DEBTOR  AND  CREDITOR. 

1.  Where  the  property  of  a  judgment 
debtor,  sought  to  be  reached  and 
applied  upon  the  judgment,  is  real 
estate,  only,  and  the  debtor  has  no 
other  property  out  of  which  Uie 
judgment  can  be  satisfied,  and  that 
has  been  conveyed  to  another,  in 
fraud  of  the  judgment^  it  is  not 
essential  to  relief  for  the  judgment 
creditor  to  show  that  execution  has 
been  issued  upon  his  judgment. 
P«yntf  V.  SMiam,  169 

2.  Thus,  where  it  was  alleged  in  the 
complamt,  and  admitted  by  the  de- 
murrer, that  a  just  debt  was  due 
from  a  defendant;  that  after  the 
same  was  created,  and  before  judg- 
ment thereon,  he  sold  and  convey^ 
the  premises  sought  to  be  reached 
to  one  of  his  co-defendants,  with 
the  fraudulent  intent  and  design  of 
cheating  and  delaying  the  judgment 
creditor  in  the  collection  of  his  debt ; 
that  he  was -without  pecuniary  re- 
sponsibility, and  owned  no  other 
property  out  of  which  the  judgment, 
or  any  part  thereof,  could  be  col- 
lected ;  Sdd  that  a  court  of  equity 
had  power  to  grant  the  appropriate 
relief  to  the  plaintiff  by  declaring 
the  fraudulent  conveyance  void,  and 
setting  it  aside,  and  decreeing  that 
the  judgment  debtor  was  the  owner 
of  the  premises  conveyed  by  it,  and 
that  the  same  were  subject  to  the 
lien  of  the  judgment.  ib 

8.  And  that  it  was  no  objection  to 
the  granting  of  such  refief,  that  the 
plaintiff  did  not  allege,  in  his  com- 
plaint, that  an  execution  had  been 
issued  upon  the  judgment,  and 
placed  in  the  hands  of  the  sheriff,  ib 

Su  Equity. 


DEED. 

1.  An  instrument  in  writing,  under 
hand  and  seal,  but  without  a  sab- 
scribing  witness  or  acknowledgmsnt^ 
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as  reqaired  by  the  Revised  Stat- 
iileH,  is  ioaulBcient  to  coDvey  real  es- 
tate, and  void  as  asainst  a  purchaser 
oriuciimbranoer.  Roggmv,A9§iryflib 

%  One  of  several  heirs  bought  out  the 
interests  of  his  co-heirs  in  the  lands 
descended,  taking  a  separate  deed 
from  each,  in  the  same  form.  The 
widow  of  the  ancestor  having  a  right 
of  dower  in  the  land,  and  then  o<v> 
cupyiug,  without  admeasurement,  a 
certain  thirty  acres  which  was  called 
her  dower,  the  heirs  in  deeding 
to  the  purchaser,  for  the  purpose 
of  reserving  to  the  widow  her  said 
dower,  each  made  a  reservation  of 
such  dower  in  these  words  :  "  The 
party  of  the  first  part  reserves  out 
of  the  above  described  land  one- 
fourth  of  80  acres  of  said  land  that 
was  set  off  to"  the  widow  "as  her 
right  of  dower  or  power  of  thirds." 
Btid  that  the  reservation  was  of  the 
dower  right,  and  that  the  grantee 
took  the  whole  premises,  subject  to 
the  right  of  dower,  and  not  merely 
two  thirds.    Clark  v.  OoUr^       835 

8ti  Equity,  6. 
Etidbncb,  8. 
mobtoaob,  1. 

DECSDENT*S  ESTATES. 
8h  Subbooatb. 


BSMUBBEB. 
Sit  JuancBs'  Goubtb,  2. 


DEVISE. 

1.  Neither  by  the  common  law,  nor 
under  our  statutes  regulating  de- 
vises, can  a  devise  of  lands  to  the 
United  States  be  held  valid.  MatUr 
of  ih$probaU  of  ihewmof  Fox,   157 

2.  That  government  is  neither  a  per- 
son capable  of  taking  by  devise,  nor 
can  the  statute  regulating  devises  be 
construed  as  extending  this  right  to 
bodies  politic  or  corporate,  except 
,when  authorized  by  the  laws  of  the 

State  to  take  by  devise.  ib 

8.  By  the  common  law,  a  devise  of 
real  estate  was  not  permitted,  ex- 
cept for  a  particular  use.  The  right 
to  devise  real  estate  rests  in  the  stat- 


ute. The  statute  of  New  York  only 
allows  devises  to  be  made  to  persons 
capable  of  holding,  and  to  corpo- 
rations authorized  by  their  cha^r 
to  take  by  devise.  The  United  SUtes, 
not  being  within  either  of  these  de- 
scriptions, cannot  take,  under  our 
statute.  ib 


DISOONTINUANCE. 

1.  The  right  of  a  plaintiff  to  diacon- 
Hnuo  after  an  answer  containing  a 
counter  claim,  and  a  partial  trial,  is 
a  qualified  one.  The  court  has  a 
right  to  control  its  own  orders,  and 
may  exercise  its  discretion  in  re- 
spect to  the  terms  upon  which  par- 
ties shall  be  permitted  to  discontinue 
actions.     WiUory.  Bo^tUon,         547 

2.  The  plaintiffiB  (who  were  ilon*resi- 
denirt)  after  voluntarily  coming  into 
court  and  submitting  themselves  to 
its  jurisdiction,  entered  upon  a  trial ; 
and  when  the  defendant  produced 
evidence  which  not  only  established 
that  they  had  no  cause  of  action,  or 
at  most,  one  upon  which  they  were 
entitled  to  recover  of  the  defendant 
a  less  sum  than  he  was  likely  to  re- 
cover of  them,  they  asked  for  an 
interview,  to  negotiate  a  settlement^ 
and  for  that  purpose  the  referee 
suspended  the  uial.  Failing  in  the 
negotiations  for  a  settlement,  they 
left  the  place  where  the  trial  was  hi- 
ing  had,  and  escaped  from  the  State 
before  the  defendant  was  able  to 
serve  them  with  a  summons  to  com- 
mence a  second  action.  Sdd  that 
the  plaintifb  having,  after  occupy- 
ing the  time  of  the  court,  deliber- 
ately sought  to  avoid  its  Jurisdiction, 
they  could  not>  by  an  ogparU  (Nrder, 
entered  without  the  leave  of  the 
court,  discontinue  the  action;  and 
the  same  was  set  aside,  on  motion,  ib 


DOWER. 
8to  Dbbd. 

E 

BJBOTMBNT. 

In  an  action  under  the  Coda,  to 
cover  the  possession  of  real 
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the  plaiotiff  must  (aa  in  the  former 
action  of  ejectmeut)  recover,  if  at 
all,  upon  the  Htreugth  uf  his  own 
titlei  and  not  apun  the  weakuws  of 
that  of  his  adveniary.  £iehanbom  ▼. 
FuhiTf  67 


ELECTION  AND  BLECTOBS. 

1.  Where  an  elector  votes  for  an  ineli- 
gible candidate,  wiUi  knowledge  of 
his  iueligibility,  his  vote  is  void.  And 
it  makes  no  diflisrenoe  that  all  the 
electors  did  not  have  knowledge. 
ThiFupktxrU,  Furmm  v.  Chtte,  866 

2.  Under  snch  circumstances,  the  eli- 
gible candidate  having  the  greatest 
number  of  votes  is  elected;  provided 
that  number  is  greater  than  the  num- 
ber ot  votes  ca^t  for  the  ineligible 
caudidate  by  electors  who  did  not 
possess  such  knowledge.  ib 

8.  Such  knowledge  may  be  presumed. 
And  where  the  ineligibiUty  of  the 
caudidate  arises  from  his  holding  a 
public  otflce,  the  electors  within  the 
territorial  liuiits  of  such  office  will 
be  charged  with  kuowledge  of  such 
ineligibility.  ib 

4.  Since  the  decision  of  !%$  FeopU  v. 
SastoH,  (22  Wmd,  809,)  aud  The 
Pt&pU  V.  Uook,  (8  N,  7.  68,)  it  has 
beeu  considered  settled  that  on  the 
trial  of  a  quo  warrmUOy  where  the 
question  as  to  who  was  elected  to 
a  particular  office  aud  what  was  the 
iuieutioii  of  certain  ballots,  is  iuves- 
tigsted  before  a  jury,  the  court  and 
Jury  are  not  contiued  to  ihe  narrow 
limits  which  control  the  boards  of 
canvassers,  who  have  no  power  to 
take  evidence  aU%mdt  the  ballot  it- 
self, for  the  purpose  of  elucidating 
any  apparent  ambiguity  on  its  tace, 
or  any  apparent  iucougruity  between 
it  aud  tlie  surrounding  circumstan- 
ces. Fer  Talcott,  J.  The  Feople 
w  rd,  Gregory  v.  XflW,  &86 

6.  The  placing,  upon  a  ballot,  of  a 
"  paster"  coutaiuiiig  one  name,  over 
another  name,  indicates  an  intention 
to  substitute  oue  name  foi  another. 
If  it  be  placed  over  another  uame 
which  is  under  the  title  of  an  office, 
it  indicates  an  intention  to  substi- 
tute for  that  office  the  name  upon 
the  paster.  If  it  be  dtine  in  such  a 
manner  as  to  afford  any  ground  lor 


doubt  whether  the  voter  intended  to 
designate  two  [lersons  for  the  same 
office,  that  doubt  may  be  saff^Iy  left 
to  be  solved  by  a  jury,  in  view  of  ail 
the  facts,  the  appeaiance  of  the 
ballot,  and  the  surrounding  drcum- 
stanoes.  ih 

6.  At  an  election  for  town  officers, 
printed  ballots  were  used,  headed, 
•*  For  supervisor,  Ozro  Love."  Next 
below,  was,  "  For  town  clerk,  John 
A.  Raymond."  Upon  the  canvass 
of  the  votes,  twenty-six  ballots  were 
found,  having  upon  each  of  them  a 
"  paster,"  or  slip  of  paper,  with  the 
name  of  the  relator  printed  thereon, 
parted  under  the  beading  "  For  su- 
pervisor," so  as  to  cover  the  name 
of  Ozro  Love.  And  some  of  them 
wholly  covered,  and  others  }tartly 
covered, the  wurds  "For  town  clerk." 
next  below  the  name  of  Ozro  Love ; 
so  that,  in  cases  where  the  whole 
of  the  words  "  For  town  clerk"  were 
covered  by  the  "  palter,"  the  ballot, 
with  such  paster,  purported  to  be, 
"For  supervisor,  Ozro  Love.  John 
A.  Raymond."  The  board  of  can- 
vaftsers  ret'mied  to  allow  either  the 
relator  or  Love  any  of  the  ballots 
on  which  the  relator's  name  was 
pasted,  and  where  the  paster  cov- 
ei*ed  the  whole  or  any  part  of  the 
words,  "For  town  clerk,"  on  the 
ground  that  they  designated  the 
names  of  two  peii^ons,  viz.,  the  re- 
lator and  John  A.  Raymond,  for 
the  office  of  supervibor;  and  their 
decision  was  sustained  by  the  judge 
at  the  circuit.  Hetd^  1.  That  the 
judge,  at  the  circuit,  erred  in  hold- 
ing, as  matter  of  law,  that  the  re- 
jected ballots  could  not  be  allowed 
to  the  relator.  2.  That  the  facts 
should  have  been  submitted  to  the 
jury,  for  them  to  determine  whether 
the  ballots  in  questiou  designated 
two  names  for  the  same  office,  or 
were  only  intended  to  substitute 
the  name  of  the  relator  for  that  of 
tlie  defendant,  for  the  office  of  super- 
visor, ih 

See  CoBPORATiOHS,  6  to  10. 


EMINENT  DOMAIN. 

The  power  to  exerdse  the  right  of 
eminent  domain,  where  such  right 
exists,  may  be  c<»uferi^  upon  a  cor- 
poration acting  in  its  own  interests. 
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and  for  purpoaes  of  private  gain. 
MaiUr  of  th$  Blootn/Md  «nd  Boehetter 
Natwral  Oat  Light  Co,  ▼.  Biehardoon, 

487 


EQUITABLE  CONVERSION. 

1.  To  constitate  ao  equitable  conver- 
sioD  of  real  into  personal  estate,  it 
must  be  made  the  duty  of,  and  obli- 
gatory upon,  the  trustees,  to  sell  in 
aDy  event  A  mere  discretionary 
power  of  selling  produces  no  such 
result.  Matter  of  the  probaU  of  the 
wm  of  Fox,  167 

2.  The  doctrine  of  equitable  conver- 
sion is  based  upon  the  principle  that 
equity  will  require  a  thing  to  be  done 
that  ought  to  be  done ;  but  when  it 

*  is  apparent  that  the  thing  sought  to 
be  obtained  was  contrary  to  Uw, 
there  is  no  ground  upon  which  the 
doctrine  can  be  made  applicable,    ib 


EQUITY. 

1.  Courts  of  equity  acquire  jurisdiction 
to  ud  legal  remedies,  when  it  ap- 
pears that  without  such  assistance 
the  legal  process  is  ineffectual,  and 
that  with  such  assistance  beneficial 
relief  can  be  rendered.  Fayne  v. 
Shddon,  169 

2.  If  the  property  sought  to  be  reached 
by  a  Judgment  cr^itor  is  liable  to 
sale  on  execution,  then  it  must  be 
made  to  appear  that  it  has  been 
made  subject  to  the  lien  of  the  Judg- 
ment, and  tluit  there  is  some  neces- 
sity for  asking  the  aid  of  a  court  of 
equity.  * 

8.  So  tiu:  as  real  estate  is  concerned, 
the  lien  is  effected  by  docketing  the 
judgment  in  the  county  where  the 
lands  are  situated ;  and  as  to  goods 
and  chattels,  by  issuing  execution  to 
the  sheriff  of  the  county  where  the 
property  is  situated,  and  levying  on 
the  same.  The  lien  being  thus 
placed  upon  the  property,  the  credi- 
tor is  in  a  situation  to  ask  relief  in 
a  court  of  equity,  if  there  be  an  ex- 
isting necessity.  ^ 

4.  The  lien  of  a  judgment  on  the  land 
of  the  judgment  debtor,  and  the 
right  to  sell  it  on  execution  m  pay- 
ment of  the  judgment,  is  the  bads 


of  the  right  to  have  a  fhiudulont 
sale  or  incumbrance  removed.  And 
the  fact  that  the  debtor  has  no  other 
properly  proves,  conclusively,  that 
there  is  a  necessity  for  relief.  The 
issuing  of  an  execution,  in  such  a 
case,  does  not  change  the  situation, 
in  the  least,  or  benefit  either  party. 
And  a  return  of  nulla  bona  is  only 
evidence  of  the  necessity  of  secur- 
ing aid  from  a  court  having  equity 
powers,  ib 

.  A  court  of  equity,  when  its  juris- 
diction is  invoked  to  set  aside  deeds 
and  contracts  of  a  person  upon  the 
ground  of  insanity,  acts  upon  equit- 
able principles.  It  is  by  no  means 
a  matter  of  course  for  a  court  of 
equity  to  set  aside  and  declare  void 
the  act  of  a  lunaUc  executed  during 
his  lunacy.  It  does  so  in  no  case, 
except  upon  equitable  terms — ^upon 
the  universal  maxim  of  that  court, 
that  he  who  seeks  equity  must  do 
equity.    CanJtM  v.  FatrbofOu,      461 

See  AOBBBMBHT,  8. 

Dbbtob  and  Cbbditob,  2,  8. 
judqmbvt,  2. 


ESTOPPEL. 

See  MoBTOAOB,  1. 
Rbht,  2. 
SuPBBxoB  Equity. 


EVIDENCE. 

1.  After  Judgment,  it  will  be  assumed 
that  evidence  sufficient  to  sustain 
it  was  given.    Duieher  v.  Fortert  16 

2.  The  books  of  a  corporation,  proved 
to  have  been  kept  by  its  treasurer, 
in  the  business  of  the  company,  and 
to  be  in  his  handwriting,  accom- 
panied by  proof  of  his  death,  are 
admissible  in  evidence,  under  the 
rule  that  entries  made  in  the  usual 
course  of  business,  by  one  who  had 
no  interest  to  falsify,  should  be  re- 
ceived in  evidence,  after  his  death. 
Chenango  Bridge  Ootnpanv  v.  Lewie, 

111 

8.  The  books  of  a  bridge  company 
proved  by  its  treasurer  to  have  been 
kept  by  him,  and  to  contain  correct 
entries  of  tolls,  as  given  to  him  by 
the  toll-gatherer,  coupled  with  proof 
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by  the  to11>gatfaerer  that  be  had 
made  correct  reports  of  the  toll  re- 
ceived by  him,  are  admissible  as 
evidence,  because  proved  by  the 
treasurer  who  Jcept  them.  ih 

i.  Bat  books  of  the  company,  proved 
by  its  treasurer  to  have  been  re- 
ceived by  him  as  the  company's 
books,  npon  his  accession  to  office, 
and  coiitainins  an  account  of  the 
tolls  received  for  a  period  of  several 
years  previous  to  that  time,  are  not 
admiiisible  as  evidence  to  prove  the 
amount  of  tolls  received  during  that 
period,  without  the  necessary  and 
P'Oper  preliminary  proof  as  to  such 
tolls.  ib 

6.  It  is  not  sufficient  to  show  that  such 
books  are  taid  to  h$^  or  that  they 
purport  to  be,  the  books  of  the  cor- 
poration. To  make  their  contents 
evidence,  it  is  not  enough,  to  prove 
that  they  appear  to  be  the  books 
of  the  corporation ;  nor  is  it  enough, 
to  prove  that  they  were  in  the  hand- 
writing of  the  former  treasurer,  or 
toll-gatlierer.  ib 

6.  In  an  action  brought  upon  an  in- 
strument in  writing,  where  the  signa- 
ture of  a  subscribing  witness  to  the 
iuKtrnment  is  allf^sed  to  be  a  forgery, 
the  defendant  cannot  read  in  evi- 
dence the  tmti^nmmt  of  a  lease  put 
in  evidence  by  the  plaintiflT,  and  pur- 
porting to  be  witnessed  by  the  same 
person,  (since  deceased,)  for  the 
mere  purpose  of  getting  a  signa- 
ture for  comparison  with  that  al- 
leged to  be  a  forgery.  Ooodymr  v. 
VoAw-gh,  164 

7.  Where  the  question  is  upon  the 
genuineness  or  the  forgei7  of  the 
signature  of  an  individual  as  a  sub- 
scribing witness  to  an  Instrument, 
an  expert  may  be  allowed  to  show 
the  dissimilarity  between  such  sig- 
nature, and  tlie  signature  of  the 
same  person  as  a  subttcribing  witness 
to  anoth<^r  instrument,  by  testifying 
that  (lie  one  is  a  natural,  and  the 
other  an  unnatural  hand  ;•  that  there 
is  a  difference  in  the  color  of  the 
ink,  and  ihe  writing  and  slant  of 
the  letters ;  and  that  if  one  is  g«>nn- 
ine  he  should  reject  the  other ;  pro- 
vided such  expert  has  been  ac- 
quHiuted  with  the  handwriting 
claimed  (o  be  a  forgery,  or  the  otli«*r 
insLrumeni  is  prcpm-ly  in  mdenoi  for 
otkor  purpoom,  ib 


8.  While  hi  deeds,  and  other  instm- 
meiits,  a  party  may,  for  certain  pur- 
poses, prove  the  consideration  to 
have  been  different  from  that  ex- 
pressed, such  evidence  is  not  admis- 
sible to  contradict  an  a^oemont  or 
eoomani  to  pay  a  certain  sum.  IM- 
amatory.Buth^  168 

9.  The  principle  that  previous  oral 
negotiations  are  merged  in  the  writ- 
ing, is  also  a  reason  why  such  pnx'f 
should  not  be  admitted ;  in  the  ab- 
sence of  Araud  or  mistake.  ii 

10.  Where,  in  an  action  upon  a  written 
agreement,  the  oral  evidence  dis- 
ctohed  that  the  parties  to  the  sction, 
between  themselves,  fixed  $450  as 
the  sum  to  be  paid  by  the  defend- 
ant as  rent  for  a  stone  quarry,  un- 
truly, for  the  pur)>ose  of  obtaining 
from  antither  person  a  portion  of 
that  sum ;  when,  as  between  them- 
selves, |2&0  was  all  that  was  to  be 
paid  by  the  defendant ;  HMd  that  if 
this  was  true,  it  was  a  fraud,  which 
a  party  was  not  allowed  to  set  up  as 
a  defence.  ih 

11.  Where  a  statement  of  a  witneea  is 
simply  objected  to,  in  general  terms, 
at  the  trial,  it  cannot  be  ui^ed,  on 
appeal,  that  it  was  inadmissible  be- 
cause it  was  the  opiiwm  of  the  wit- 
ness. If  the  gnnind  of  the  objee- 
tion  is  not  stated,  at  the  trial,  it 
will  be  deemed  to  have  been  waived. 
Walker  v.  Tko  Brio  Smkoay  Cb.,   260 

12.  The  acts  and  declarations  of  a 
vendor,  in  respect  to  ihe  pro|>erty 
sold,  after  the  sale,  are  not  com- 
petent evidence  to  im^iair  or  destr«»y 
the  purchaser's  title.  Kmgkt  v.  For- 
ward,  811 

18.  In  an  action  upon  a  lost  note,  the 
plaintiff,  himself,  testified,  on  the 
trial,  that  he  let  the  makers  take  and 
show  the  note  to  a  neighbor,  to  see 
if  an  indorsement  thereon  was  right ; 
that  they  were  gone  some  lime,  and 
one  of  I  hem  returned  in  about  three 
hours,  ai)d  said  he  had  lost  the 
note ;  and  the  witneKs  teiftifled  that 
he  had  not  seen  it  since.  Hold  tliat 
on  thiM  evidence,  it  was  f^r  to  infer 
that  the  maker  who  consnlted  a 
neighbor  as  to  the  validity  of  the 
indorsenient,  acted  not  only  fur 
himself,  but  for  the  other  maker; 
and  that  the  statement  made  by  him 
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00  his  ratnrn,  wu  admiwible  agunst 
the  other  maker,  and  the  jury  niighr 
flnd,  upon  that  evidence,  that  the 
note  was  lost.  Mmwoodr.FuUs,  821 

14.  In  a  snit  in  equHy,  brought  by  one 
of  the  heirs  of  a  grantor,  against 
another,  to  set  aside  a  deed  exe- 
cuted to  the  defendant,  and  to  have 
the  plaintiff  declared  entitled  to  the 
undivided  half  of  the  premises  con- 
Teyed,  as  one  of  the  heirs  of  the 
grantor,  on  the  ground  that  the 
grantor  was  induced  to  execute  such 
deed  by  false  and  (rauduleut  repre- 
sentations, and  by  undue  and  im- 
proper influence,  and  that  the  gran- 
tor was  of  unsound  miud,  evidence 
is  admissible,  on  the  part  of  the  de- 
fendant, tending  to  show  that  from 
the  time  he  became  of  age  he  had, 
at  the  request  of  his  father,  (the 
grantor)  remained  upon  the  farm 
embraced  in  the  deed,  and  devoted 
his  time  and  labor  to  tlie  same,  for 
rixtpen  years,  without  compensation, 
upon  the  promise  and  agreement  of 
the  grantor  tiiat  he  should,  in  con- 
sideration thereof,  have  the  farm,  in 
the  end,  and  that  ho  (the  grantor) 
would  either  deed  or  will  it  to  him. 
Qn^/Md  y.  Fmrbanki,  460 

15.  Such  evidence  is  admissible  on  sev- 
eral grounds :  1.  As  tending  to  show 
a  defence  to  the  action.  2.  Upon 
the  question  of  the  validity  of  the 
deed,  as  against  the  allegation  of 
undue  influence.  8.  As  a  circum- 
stance touching  the  question  of  the 
grantor's  sanity  or  insanity  ;  and  to 
show  the  reasouableness  and  pro- 
priety of  the  deed,  and  that  its  ex- 
ecution was  a  sane  and  just  act,  and 
evinced  the  exercise  of  reason  and 
Judgment.  ib 

16.  Where  the  defendant,  m  such  an 
action  has  no  remedy  at  Uw,  to  get 
compensation  for  the  labor  of 
years,  except  through  the  contract 
he  offers  to  prove;  and  where,  if 
such  a  contract  existed,  he  was 
induced  Uiereby  to  remain  with  his 
father,  and  labor  for  his  benefit, 
for  several  years,  relying  upon  his 
promise  that  he  should  ultimately, 
either  by  deed  or  will,  have  the  farm 
upon  which  his  labor  was  thus  be- 
stowed, then  the  case  presents  the 
precise  circumstances  under  which 
the  court  will  refuse  to  interfere  to 
set  aside  the  conveyance  j  because 


it  cannot  exercise  its  jurisdiction 
by  so  doing,  and  at  the  same  time 
do  justice  to  the  defendant.  ib 

17.  Competent  evidence  cannot  be  re- 
jected on  the  ground  that  it  is  in- 
conclusive, or  of  little  weight. 
Marz  V.  The  TmpU^  611 

Su  Assault  ahd  Battbbt. 
Attsstivo  Withbss. 
Criminal  Law,  7  to  20. 
Pboiiisboby  Notbs,  1, 6, 6, 7. 

WlTNBSS.- 


EXECUTION. 
Sm  Complaint. 

DbBTOB  ABB  CbBDITOB* 

Bquitt. 


EXECUTOKS  AND  ADMINI8- 
TBATORS. 

Sh  Labdlobd  abd  Tbbabt.  6. 


EXPERTS. 

See  EviDBBCB,  7.  • 


EXPRESS  COMPANIES. 

1.  Where  a  package  was  received  by 
an  express  comimny,  for  transpor- 
tation, at  its  rasular  place  of  busi- 
ness, and  receipted  to  the  owner, 
and  was  put  on  the  shipping-bill, 
for  its  place  of  destination;  and 
after  thisi,  the  agents  of  the  com- 
pany could  give  no  account  of  it 
whatever,  or  at  least  did  not,  and 
profesaed  to  be  uuabb  to  do  so; 
StUL  that  the  very  fact  that  sfter 
receiving  it  in  this  way,  the  defend- 
ants' agents  paid  so  little  attention 
to  the  package  as  to  be  unable  to 
give  any  other  or  further  account  of 
it,  was  sufficient,  of  itself,  to  justify 
a  flnding  of  loss  by  negligence  of 
the  company,  and  even  of  gross  neg- 
ligence, if  that  were  necessary  to 
create  the  liability  and  uphold  the 
judgment     WttiooU  t.  Jbryo^      849 

2.  It  is  no  objection  to  an  action  against 
an  express  company,  to  recover  for 
a  loss  of  good4  entrusted  to  it  for 
traasportation,  that  the  plaiotiA  are 
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oorporston  or  membera  of  the  com- 
899  Cabribbs. 

EXTRA  ALLOWANCE. 
8h  C08T81  4,  6,  6,  7. 


F 


FALSE  BEPBESENTATIONS. 

8h  Etidbncb. 

Wabbjlmtt,  8,  4. 


FOREIGN  CORPORATIONS. 

Although  another  State  cannot  create 
a  corporation  within  this  State,  yet 
it  ia  no  objection  to  the  corporate 
acts  of  a  foreign  corporation  done 
in  this  State  that  they  are  anthor- 
iaed  by  a  meeting  of  the  directors, 
held  in  this  State,  when  the  acts  so 
authorised  are  not  repugnant  to  the 
policy  of  our  own  laws.  QmUh  ▼. 
Mpord,  416 

8$$  UauBT. 


FOROERT. 
8$$  Etidbvcb,  6,  7. 


FRAUD. 

8e$  Ettdbbcb,  10. 
Wabbabtt,  8, 4. 


FRAUDULENT  SALES. 
8$$  Ybhdob  abd  Pubchasbb,  6, 6, 7, 8. 

FUND  IN  COURT. 

8$$  SVBBOQATB. 


G 


GRANT. 

1.  Where  a  gimntor  with  warranty  has 
no  title  to  the  premises  conTeyed, 


at  the  date  of  the  conveyanoe,  but 
he  subseqaently  acquires  an  estate 
therein,  such  acquired  estate  will 
enure  to  the  benefit  of  the  grantee; 
if  not  by  estoppel,  it  will  upon  the 
principle  of  avoiding  circuity  of 
action.     Tefl  ▼.  Mumm,  81 

2.  A  mere  grant  operates  upon  the 
possession;  it  simply  conveys  the 
estate  and  interest  which  Uie  grantor 
had,  in  the  premises  granted.  If  the 
givitor  haid  no  esiate,  there  is  no 
estate  to  be  accepted;  so  that  on 
the  conveyanoe  by  grant  only,  of 
lands,  by  deed  or  mortgage,  the 
grantee  is  not  estopped  from  averring 
that  his  grantor  had  nothing  in  the 
lauds  granted.  ih 

8.  But  where  the  conveyance  is  by 
warranty,  the  rule  is  difiereut.  In 
that  case,  the  warranty  will  rebut 
and  bar  the  grantor,  and  bis  heirs, 
of  a  future  right ;  not  because  a  title 
ever  passes  by  such  a  grant;  6ut 
the  principle  of  avoiding  circuity  of 
action  interposes  and  prevents  the 
grantor  from  impeaching  a  title  to 
the  soundness  of  which  he  must  an- 
swer, on  his  warranty.  ^ 


GUARANTY. 
8m  Aobbbmbnt,.9. 


GUARDIAN  AND  WARD. 

1.  A  guardian  in  socage  has  the  right 
to  make  a  lease  of  the  lands  of  his 
ward,  in  his  own  name ;  and  one  so 
made  will  bind  the  iufimt  as  effect- 
ually  as  if  made  in  his  name. 
Thtiktr  V.  Hmdirmn,  271 

2.  A  general  guardian  has,  as  such,  the 
same  power,  in  that  lespect,  as  a 
guardian  in  socage.  ik 

8.  For  injuries  to  the  premises  covered 
by  the  covenants  in  a  lease,  the 
minor,  as  owner  in  fee,  has  no  right 
of  action,  except  upon  the  lease 
itself.  Only  one  action  can  be  main- 
tained, for  such  ii\iuriee,  and  that 
action  must  be  on  the  lease.  A 

4.  A  lease  executed  by  a  guardian,  of 
his  ward's  land,  is  assignable ;  and 
the  assignee  can  recover  damagee 
for  breaches  of  all  oovenanta 
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which  may  be  assigned;  provided 
be  is  also  owner  of  the  reversion. 
This  embraces  covenants  by  a  lessee 
to  work  the  farm  in  a  good  fanner 
like  manner,  to  keep  it  in  good  con- 
ditiun,  to  seed  down  a  part,  dec.  Slc 
MoBOAS,  J.,  dissented.  ib 

6.  The  contract  of  a  guardian  for  the 
taU  of  his  ward's  real  estate  is  wholly 
unauthorizedi  and  will  not  bind 
either  the  ward  or  his  estate ;  except 
so  far  as  the  guai'dian  has  the  power 
to  deal  with  the  possession.  ib 

6.  If  a  lease  executed  by  a  guardian 
does  not  cover  the  whole  period  of 
the  ward's  minority,  then  there  is  a 
reversionary  interest  in  the  guardian, 
which  he  has  a  right  to  assign.      ib 

7.  Such  interest  will  pass  under  a  con- 
tract of  sale,  executed  by  the  guar- 
dian and  approved  by  the  court;  and 
the  purchaser  will  have  such  a  re- 
versionary interest  in  the  premises  as 
will  enable  him  to  recover  damages 
for  an  ii^ory  to  such  interest.        ib 


H 


HIOHWATS. 

1.  An  overseer  of  highways  has  no 
right,  in  making  repairs  upon  a 
highway  within  his  district,  although 
in  other  respects  suitable  and  proper, 
to  change  a  natural  watercourse,  or 
the  natural  course  of  surface  water 
drainage,  so  as  to  cast  the  water 
upon  Sie  lands  of  an  owner  abut- 
ting upon  a  highway  where  it  had 
not  been  previously  accustomed  to 
flow ;  or  to  increase,  considerably,  in 
volume  and  quantity,  either  the 
water  in  a  natural  watercourse,  or 
from  surfiEice  drainage,  flowing  upon 
such  land,  to  the  i]\jury  of  the  owner 
thereof.    Moron  v.  MeCUarm^      186 

2.  This  results  from  the  right  of  the 
public  in  a  highway.  It  is  a  mere 
right  of  passage  over  the  soil ;  and 
although  the  public  has  the  right  to 
alter,  shape  and  fashion  its  roiulway 
in  such  a  manner  as  to  render  it 
convenient,  safe  and  usefiU  for  the 
purposes  of  passage,  still,  acUoming 
and  abutting  lands,  outside  of  the 
way,  are  not  servient  estates  to  this 


right  of  way,  so  as  to  authorize  the 
public,  through  its  officers,  to  change 
natural  watercourses,  or  the  uatund 
course  of  surface  watei-s,  in  regard 
to  such  lands^  to  the  injury  of  the 
owners,  with  impunity.  The  public 
must  construct  and  i*epair  their  way 
with  reference  to  the  rights  of  ad- 
joining owners  of  lands.  ib 

8.  An  overseer  of  highways  cannot,  by 
any  act  of  his  own,  either  confer 
any  new  rights  upon  the  public,  or 
impose  any  new  burdens  upon  in- 
dividuals to  their  injury.  %b 

4.  In  the  discharge  of  his  official  duty 
as  overseer,  he  has  the  right  to  make 
such  change  as  he  may  deem  neces- 
saiy,  not  only  by  way  of  repair  of 
the  road,  but  by  way  of  preventing 
farther  injury,  provided  that,  in  so 
doing,  he  does  not  interfere  with  the 
rights  of  others.  ib 

5.  He  may,  for  this  purpose,  restore 
a  highway  to  the  condition  it  was 
in  at  a  former  period  when  a  change 
was  made  in  a  ditch  and  sluice,  and 
restore  the  public  to  all  the  rights 
they  then  had  which  have  not  be- 
come forfeited ;  yet  if  he  undertakes 
to  restore,  he  should  restore  the 
way,  in  all  respects,  to  the  condition 
it  was  in  at  such  former  period,  and 
the  public  to  the  rights  it  then  had. 

ib 

6.  He  has  no  right  to  leave  a  sluice 
which  would  carry  off  water  from 
the  ditch  to  his  own  land,  closed, 
and  open  a  sluice  which  will  carry 
the  water  that  should  rightfully  pass 
to  his  own  land,  npon  the  lands  of 
his  neighbor.  ib 


INCHOATE  RIGHTS. 

Inchoate  rights,  generally,  derived  un- 
der a  statute,  are  lost  by  its  repeal ; 
unless  saved  by  express  words  in  the 
repealing  statute.  Miehardun  v.  FtU- 

67 

8h  Mabbibd  Woksv. 


INJUNCTION. 
89$  BoHDiBO  Towns,  9. 

NUISABCB,  10. 
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JUDGMENT. 

1.  Tbe  lagislatare,  in  the  enactment 
of  aection  871  of  the  Code,  by  refer- 
ring to  th$  juigmmU  to  be  aiipealed 
from,  did  not  intend  to  refer  to  it  as 
a  Judgment  to  be  afterwarda  in- 
creaaed  by  intereet,  but  to  the  judg- 
ment as  it  was  at  tbe  time  the  party 
appealed  from  it.  JStMUften  t.  Bal- 
lord,  9 

S.  Judgments  of  courts  of  law  are  to 
be  reviewed  according  to  the  course 
of  the  common  law,  unless  a  statute 
otherwise  provides.  A  suit  cannot 
be  instituted  in  equity  to  set  aside 
a  judgment  at  law,  for  want  of  ju- 
risdictiou  in  the  court  or  Judge  be- 
fore wh4»m  the  proceeding  was  had 
and  the  Judgment  recoTered.  .A^et 

▼.  XOMTiMM,  464 

8m  BovDnro  Towns,  10. 

JvaricB  OP  TBI  PaAOB,  1, 2, 4,  8, 9. 

LlMT. 

JURISDICTION. 

Btate  oourU  have  jurisdiction  of  ac- 
tions prosecuted  by  assignees,  ap- 
pointed under  the  United  States 
banlsrupt  act,  to  set  aside  convey- 
ances made  by  the  bankrupt  when 
insolvent,  and  within  four  months 
before  tlie  filing  of  the  petition  in 
baulcruptcy  against  him,  with  a  view 
to  give  a  preference  to  one  of  his 
creditors,  who  had  reasonable  cause 
to  believe  such  'bankrupt  was  in- 
solvent and  that  the*conveyance  was 
made  in  fraud  of  the  provisions  of 
that  act ;  although  the  cause  of  ac- 
tion is  one  created  by  the  act  of  con- 
gress.   Giibertv,  Fruitj  889 

80$  BovDino  Towirs,  1,  6,  7. 

JusTici  OF  THB  Pbacb,  1,  6,  7,  8,  9. 


JURY. 

1.  It  is  the  clear  province  of  the  Jury 
fo  deal  wil^  facts ;  especially  in  cases 
of  conflict  of  testimony;  and  the 
province  of  the  Jury  only.  Marm  v. 
Shmrmj  21 

2.  When  there  is  no  decided  prepond- 
erance of  avidence  on  either  side, 


the  case  depending  mainly  upon  ibe 
conflicting  testimdny  of  the  partiee 
themselves,  who  are  equally  respect- 
able and  onimpeached,  the  Jury  are 
the  proper  persons  to  decide  be- 
tween them,  as  to  wiiot«e  testimony 
is  entitled  to  the  greatest  credit,    i 

8m  CanavAL  Law,  16. 
NmsAHCB,  7. 


JUSTICES'  COURTS. 

1.  Where  the  complaint,  in  a  Justice's 
court,  did  not^  iu  terms,  charge  the 
defendant  with  breaking  and  enter-  - 
ing  the  plaintiff's  close,  but  the  facU 
which  consUtnted  the  real  cause  of 
action  were  stated,  and  these  show- 
ed that  the  injury  was  occasioned, 
not  by  breaking  and  entering,  but 
by  opening  a  sluice  in  a  highway  and 
turning  the  waters  in  the  ditch  of 
said  highway  upon  the  plaintiiT's 
land  to  his  ii\jary ;  Hekl  that  the  al- 
legation of  breaking  and  en  tering  was 
clearly,  upon  the  fiu»  of  the  com- 
plaint, mere  surplusage;  and  that 
there  was  no  eiTor  committed  by 
the  Justice  in  so  amending  the  com- 
plaint as  to  allow  the  true  cause  of 
action  therein  stated,  only,  to  re- 
main.   Mortm  V.  MeCkarm,  186 

2.  The  only  demnrrer  to  a  complaint 
which  is  allowed  in  a  Justice's  court, 
by  the  present  law,  is  when  the  com- 
plaint is  not  sufficiently  explicit  to 
enable  the  defendant  to  understand 
it,  or  when  it  contains  no  cause  of 
action.  Neither  of  these  causes  of 
demnrrer  applies  to  an  <»bjection, 
that  the  action  is  brought  in  a 
wrong  county.    Zapkam  v.  JUm,  486 

8.  Although  in  a  summons,  issued  by 
a  Justice  of  the  peace,  in  an. action 
by  town  oflScers  of  one  aiunty 
against  town  officers  of  another 
county,  the  official  titles  V  the  re- 
spective parties  are  suted,  yet  if  it 
be  not  stated  that  the  plaintiff  sues,  ' 
or  the  defendant  is  sued,  in  his 
offidal  capacity,  the  statement  of 
the  official  titles  of  the  parties  op- 
erateiTas  a  mere  dmry^  ptrtemm.  ib 

4.  As  such,  it  is  mere  surpltisage,  and 
will  not  prevent  the  plaintiff  from 
oomplahiing  against  Uie  defendant 
in  regard  to  a  mere  private  matter 
•xistiBg  between  tlw  two,  and  Jin- 
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conaected  with  the  official  capa- 
city of  either.'  Consequently,  a  dis- 
missal of  the  suit  before  a  complaint 
is  pat  in,  showing  that  the  action  is 
connected  with  the  official  character 
of  the  parties,  would  be  erroneous,  ih 

6.  There  seems  to  be  no  method  by 
which,  in  a  justice's  court,  the  de- 
fendant, in  a  case  where  the  acUon  is 
commenced  in  a  wrong  county,  can 
avail  himself  of  the  objection,  ex- 
cept as  a  ground  of  nonsuit  on  the 
trial,  as  at  common  law,  where  the 
objection  is  not  open  to  a  demurrer. 
Ftr  TalcotTj  J.  ib 

6.  In  a  justice's  court,  the  objection 
that  the  action  is  brought  in  a  wrong 
county,if  well  founded,  must  neces- 
sarily defeat  the  action  itself.         ib 

See  Apfbal,  2,  8,  6,  6. 


JUSTIGS  OF  THE  PEACE. 

1.  Where  a  justice  of  the  peace  obtain- 
.   ed  jurisdiction  of  an  acUon,  in  form 

replevin,  by  a  summons  duly  issued 
and  served,  the  appearance  of  par- 
ties, and  the  joining  of  issue  therein  ] 
and  after  the  cause  had  been  twice 
tried  before  juries,  neither  of  which 
could  agree  upon  a  verdict,  the  causa 
was,  by  agreement  of  parties,  sub- 
milted,  upon  the  evidence  taken,  to 
the  justice,  who  rendered  a  judg- 
ment therein;  SM  that  whatever 
defects  there  might  have  been  in 
the  affidavit  and  form  of  the  bond, 
they  should  be  regarded  as  waived; 
and  that,  on  app^  from  the  judg- 
'ment,  the  court  would  not  enter 
upon  an  examination  of  such  delects. 
Alford  V.  Stwent,  29 

2.  If  there  is  sufficient  evidence,  if  be- 
lieved by  a  justice  of  the  peace,  to 
sustain  a  judgment,  the  judgment 
rendered  will  not  be  reversed,  on  ap- 
peal, because  it  was  given  without 
sufficient  evidence  to  sustain  it.     ib 

8.  When  there  is  a  conflict  in  the  evi- 
dence, it  is  for  the  justice  to  deter- 
mine which  is  most  credible.  ib 

4.  When  the  judgment  of  a  justice  of 
the  peace  is  suHtained  by  positive, 
direct  and  corroboratiug  evidence, 
sufficient  to  uphold  a  judgment,  it 
is  not   the  duty  of  the  reviewing 


court  to  measure,  in  nice  scales,  the 
weight  of  conflicting  testimony,      ib 

6.  A  short  summons  can  only  be  issued, 
by  a  justice  of  the  peace,  against 
defendants  who  oome  within  the 
class  of  persons,  who,  by  the  non- 
imprisonment  act  of  1881,  (8  iC.  S, 
p,  462,  ((  212  to  215,  bthed.,)  catiDot 
be  proceeded  agaiunt  by  long  sum- 
mons or  warrant.  And  that  the  de- 
fendant belongs  to  that  class  must 
be  made  to  appear  to  the  justice  by 
affidavit.    Sue  v.  Feny,  40 

6.  A  short  summons  is  an  extraordi- 
nary process,  and  can  only  issue  on 
proper  preliminary  proof;  and  as 
no  jurisdiction  is  obtained,  without 
such  proof,  a  judgment  appearing 
to  have  been  rendered  by  a  justice 
of  the  peace  without  it,  is  to  be  pre- 
sumed void,  until  the  party  |UpoB 
whom  the  onus  is  shown  supplies 
that  proof.  ib 

7.  A  mere  memorandum,  "  alT't,  short 
summons,"  upon  the  justice's  docket, 
does  not  furnish  the  evidence  that 
the  justice  had  jurisdiction ;  and  if 
there  be  no  appearance  in  the  cause, 
by  the  defendant,  there  can  be  no 
waiver  of  the  objection  that  the 
court  has  no  jurisdiction.  t6 

8.  In  an  action  brought  to  recover 
the  possession  of  property  upon 
which  the  plaintiff'  had  levied,  as 
constable,  under  an  execution  issued 
by  a  justice  uf  the  peace,  tlie  plain- 
titf  produced,  upon  tlie  trial,  the 
docket  of  the  justice,  which  showed 
the  issuing  ol'  a  short  summons 
Sjiainst  Uie  defendant,  returnable  in 
three  days,  and  returned  duly  served. 
All  tliat  appeared  beyond  this,  on 
the  docket,  was  *'  afi"t,  short  sum- 
mons issued."  No  affidavit  was 
proved  or  produced.  And  the  de- 
fendant did  not  appear,  on  the  re- 
turn day;  but  the  plaintiff  proceeded, 
in  his  absence,  to  obtain  judgment, 
on  an  account.  Held  that  the  plain- 
tiff failed  to  show  jurisdiction,  in 
the  justice,  to  render  the  judgment ; 
and  that  the  judgment,  so  far  as  ap- 
peared from  the  proof  on  the  trial, 
was  clearly  void.  ib 

9.  But  when  the  judgment  was  oflbred 
in  evidence,  the  defendant's  counsel 
not  only  permitted  the  docket  to  be 
read  in  evidence,  without  objection, 
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but  admitted  it  to  be  evidence.  The 
question  of  the  validity  of  the  judg- 
ment was  not  raised,  on  the  trial ; 
and  the  Judge's  attention  was  not 
directed  to  any  want  of  validity  in 
it;  nor  was  it  made  a  matter  of  con- 
test. H*id  that  after  judgment  it 
was  too  late  to  raise  ttie  objection 
that  Jurisdiction  in  the  Justice  was 
not  proved.  That  at  that  stage  of 
the  cause,  the  objection  was  to  be 
deemed  waived.  ib 

8h  Actiov,  5,  6. 


LANDLORD  AND  TENANT. 

1.  One  who  enters  into  possession  of 
premisen  as  the  tenant  of  another, 
under  a  lease  rendering  rent,  cannot, 
while  that  possession  continues,  dis- 
pute the  Utle  of  his  landlord.  Tw^ 
hm  V.  BmWt  525 

2.  And  if,  daring  such  possession,  the 
tenant  takes  a  contimct  for  the  pur- 
chase of  the  land — ^which  is  eqnally 
an  acknowledgment  of  the  title  of 
his  landlord — and  being  unable  to 
perform,  surrenders  it,  and  agrees  to 
resume  his  footing  as  a  tenant,  no 
adverse  possesnion  can  commence 
while  that  posseNsion  continues,  as 
against  the  landlord^  or  his  heirs,  ib 

8.  This  rule  of  law  applies  not  only  to 
the  tenant  himself,  but  to  everyone 
who  succeeds  to  his  possession  by 
his  permission  and  consent.  & 

4.  The  lessor  or  vendor  of  land  would 
lose  the  protection  of  this  rule  of 
property  if  the  tenant  or  vendee 
could  make  a  fraudulent  title  to  a 
third  person,  let  him  into  possession, 
and  then  such  third  person  should 
be  pei-mitted  to  claim  adversely  un- 
der the  fhiudulent  title  Uius  created 
by  the  tenant  in  possession,  and  who 
could  not  himself  be  permitted  to 
set  up  even  a  valid  title,  without 
first  restoring  the  possession.  Ftr 
Taloott,  J.  ib 

5.  The  possession  of  an  assignee  of  the 
tenant  cannot  be  adverse ;  and  suc^ 
possession  cannot,  by  any  mere  lapse 
of  time,  ripen  into  a  title,  as  against 


the  landlord,  or  those  claiming  under 
him.  ib 

6.  The  administrators  of  a  deceased 
landlord,  cannot,  by  any  act  or  omis- 
sion of  theirs,  whether  done  inno- 
cently or  otherwise,  afiect  the  t^Ue 
of  one  claiming  under  their  intestate. 
And  their  unauthorized  receipt  of 
money  upon  a  contract  of  their  intes- 
tate, never  valid  and  long  since 
abandoned,  will  not  change  £e  (Kwi- 
tion  of  the  aasignee  of  a  tenant 
with  regard  to  the  true  owner,  or 
turn  his  possession  as  tenant  into  an 
adverse  possession.  ib 

See  pRBSincPTioir. 

Vah  Rbhssblabb  LbA8B8. 


LEASE. 

1.  Where  an  indenture  of  lease  ap- 
peared, by  its  date,  to  be  seventy- 
seven  years  old.  at  the  time  of  the 
trial ;  and  its  eziHtence  was  traced 
back  for  over  twenty-five  years; 
and  during  that  time  it  appeared  to 
have  been  in  the  possesvion  of  the 
grantor's  devisee  and  his  assigns, 
who  were  its  pn»per  owners ;  and  in 
addition  to  this,  it  appeared  from 
the  presumption  drawn  from  the 
evidence  of  a  former  owner,  that  the 
grantee  under  the  indenture  owned 
the  premises  conveyed  by  it ;  it  trov 
held  ihht  this  wasKufficieut  to  rpnder 
the  indenture  admissible  in  evidence, 
without  proof  of  possession  under  it. 
And  that  the  indenture,  if  admissi- 
ble, proved  the  seisin  of  the  grantor, 
at  the  time  of  its  date.  Xyon  v. 
Mde,  89 

2.  Although  the  assignee  of  a  lease, 
only,  cannot  recover  for  injuries  to 
the  reversion,  yet  where  such  as- 
signee is  also  the  owner  of  tlie  re- 
version, he  may  recover  for  such  in- 
juries.    Thoeker  v.  jBinNferwn,       271 

See  GuABDiAW  avd  Wabx>. 
Pbbbumptiov. 

Van  &BH88BLABB  LbABBB. 


LEGISLATURE. 
See  C0V8TITUTT011AL  Law,  9. 

SUPBBINTBirDBHT  OP  TBB   POOB,  8, 
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LIEN. 

When  a  lien  is  once  extinguished  at 
law,  it  cannot  be  re^i^ed  again. 
HiUy.FixUy,  200 

Sh  Mortgaqb,  2. 
subbooatb,  1,  8,  4. 


LOST  NOTE. 
Sh  Eyidbkcs,  18. 

M 

MALICIOUS  PROSECUTION. 

1.  Where  a  party,  knowing  that  a  cer- 
tain act  does  not  constitute  a  crime, 
procures  another  to  be  indicted  for  a 
crime;  or  where  he  supposes  and 
believes  Uiat  such  act,  if  done  by 
another,  would  constitute  a  crime, 
and  falsely  and  maliciously  accuses 
such  oUier  of  the  commission  of  the 
act,  and  procures  him  to  be  indicted ; 
an  action  for  malicious  prosecution 
lies.    DtfMfitf  ▼.  Ryan,  146 

2.  Thus,  an  action  will  lie  for  the 
malicious  prosecution  of  the  plain- 
tiff by  the  defendant  in  causing  the 
former  to  be  indicted  and  tried  for 
the  crime  of  forgery,  alleged  in  the 
indictment  to  consist  in  the  erasure, 
from  the  back  of  a  money  bond 
which  the  defendant  was  under  obli- 
gation to  pay,  of  an  indorsement  of 
a  payment  thereon.  ib 

8.  A  charge  that  such  an  action  can- 
not be  maintained  by  the  plaintiff, 
nnless  the  Jury  are  satisfied,  from 
the  evidence,  that  the  accusation 
made  by  the  defendant,  on  which 
the  indictment  was  found,  was  known 
by  him  to  be  false  and  unfounded ; 
but  that  if  he  made  the  complaint, 
knowing  it  to  be  false  and  unfounded, 
and  by  that  means  procured  the 
plaintiff  to  be  indicted  and  brought 
to  trial,  the  action  will  lie,  even 
though  the  charge  made  did  not 
constitute  the  crime  alleged,  or  any 
crime— 18  not  erroneous.  ib 

4.  The  act  charged,  if  true,  would  not 
constitute  a  forgery  of  the  bond, 
because  the  indorsement  is  no  part 


of  the  bond,  but  only  evidence  of 
a  payment  thereon.  ih 

6.  It  is  impossible  for  a  party  to  make 
for  himself  probable  cause,  out  of 
his  own  falsehood.  Fer  John- 
son, J.  ib 


MANDAMUS. 
8u  Nbw  Tobk,  (City  of,)  4,  6. 

MARRIED  WOMEN. 

1.  The  obligation  of  a  married  woman, 
except  in  the  cases  where  her  sepa- 
rate property  is  involved,  is  void., 
RoHMe  V.  De  Witt,  63 

2.  A  married  woman  is  not  liable  upon 
a  promissory  note  signed  by  her  as 
surety  for  another,  or  upon  one  given 
in  ranewal  thereof;  although  she 
has  a  separate  estate;  where  there 
is  nothing  to  show  a  charge,  or  an 
intent  to  charge  such  estate,  or  that 
her  estate  was  benefited,  and  no 
evidence  (except  by  implication)  to 
show  that  the  note  was  given  upon 
the  credit  of  such  estate.  ib 

8.  The  act  of  April  11,  1849,  (Law, 
eh,  876,  ^8,)  which  provides  that 
any  married  woman  may  convey 
real  estate  "in  the  same  manner, 
and  with*  the  like  effect,  as  if  she 
were  unmarried,"  rei>eals,  as  to  mar- 
ried women  and  their  separate  es- 
tates, the  provisions  of  the  Revised 
Statutes  requiring  a  private  examina- 
tion apart  from  their  husbands 
upon  their  acknowledgment  of  the 
execution  of  conveyances.  Biehard- 
toHY.Fulver,  67 

4.  A  married  woman,  therefore,  hav- 
ing a  power  of  appointment  over 
lands  of  which  the  legal  title  is 
vested  in  a  trustee,  may  execute  an 
instrument  desiring  the  trustee  to 
execute  a  conveyance  of  the  prem- 
ises to  her,  in  pursuance  of  a  power 
contained  in  the  trust  deed;  and 
may  legally  acknowledge  the  execu- 
tion of  such  instrument  in  the  usual 
fonn,  without  any  private  examina- 
tion, ib 

5.  The  validity  of  the  execution  of 
such  a  request  to  the  trustee  is  to 
be  tested  by  the  form  of  acknowl- 
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edgment  at  that  time  requisite,  for 
married  women.  H 

6.  The  cUim  that  the  acknowMsmeDt 
of  such  an  instmroent  should  be 
in  accordance  with  the  Rerised  Stau 
utes  is,  at  most,  based  upon  an  in- 
choate rigiit,  and  the  repealing  staU 
ute  is  yalid  as  against  iL  H 


MORTOAGB. 

1.  On  the  18th  day  of  January,  1848, 
G.  P.,  being  the  owner  in  fee  of 
certain  lauds,  let  his  son,  M.  B.  P., 
into  the  possesnion  thereof.  On  the 
same  day,  M.  B.  P.  forged  a  deed 
of  said  lajMls,  purporting  to  convey 
tlie  title  from  G.  P.  to  him,  and  re- 
corded such  deed  in  the  clerk's 
office.  May  27, 1860.  On  the  1st  of 
October,  1850,  he  executed  a  mort- 
gage of  said  lands  to  the  loan  com- 
missioners, for  $1000,  money  then 
loaned  to  him  by  them ;  which  mort- 
gage was  in  the  usual  form,  and 
contained  a  covenant  of  seisin  and 
warranty.  Such  mortgage  was,  at 
the  time  it  was  oKecnted,  duly  en- 
tered upon  tlie  books  of  the  loan 
commissioners,  kept  and  provided 
for  Uiat  purpose,  as  required  by  law. 
On  the  28d  of  January,  1860,  a  deed 
of  said  lands,  bearlDg  date  April  1, 
1858,  was  recorded  in  Uie  county 
clerk's  office,  which  deed  purported 
to  be  executed  by  M.  B.  P.  and 
wife  to  0.  P.  On  the  16ih  of  Decem- 
ber, 1869,  0.  P.  conveyed  said  lands 
to  M.  B.  P.  by  warranty  deed,  which 
was  duly  recorded  January  14, 1860. 
And  on  the  81st  day  of  January, 
1867,  M.  B.  P.  sold  and  conveyed 
the  land,  by  warranty  deed  of  that 
date,  to  the  plaintiff,  who  paid  ftiU 
value  therefor,  without  actual  no- 
tice of  the  loan  office  mortgage. 
A  statute  foreclosure  of  said  mort- 
gage being  commenced,  on  the  28th 
of  October,  1868,  this  action  was 
brought  to  restrain  such  foreclosure, 
and  to  have  the  mortgage  decreed 
void  as  against  the  plafaiCiiC  Mtid, 
1.  That  the  mortgage  th  question 
was  an  instrument  within  the  record- 
ing acu.  2.  That  although  the 
mortgagor,  at  the  date  of  the  mort- 
gage, had  no  title  to  the  premises, 
yet  he  having,  while  in  possession 
of  them,  and  while  his  covenant  of 
warranty  was  in  full  force,  become 
vested  with  the  tiUe  in  fee,  such 


tiUe  enured  to  the  bene6t  of  the 
mortgagees ;  and  the  mortSHgor,  aitd 
those  claiming  title  from  him  siilise- 
qaent  to  the  mortgase,  were  estctp- 
ped  by  such  covenant  of  warranty. 
8.  That  as  between  the  m«Mtgniior 
and  the  mortgagees,  the  intereiii  of 
the  latter,  in  the  lands,  became,  uiK>n 
the  mortgagor's  subsequently  ac- 
quiring title,  as  perfect  as  if  the 
mortgage  had  been  executed  by 
M.  B.  P.  after  the  date  of  his  title. 
And  that  the  mortgagees  did  not 
lose  such  interest  by  the  morttfasor*8 
conveyance  to  the  plaintiff.  4.  Tltat 
the  recortiing  acts  were  bXso  con- 
trolling in  favor  of  the  defendants, 
the  mortgagees.    Teft  v.  MumoHj  81 

2.  On  the  7th  of  August,  1855,  certain 
premises  owned  by  fl.  became  sub- 
ject to  the  lieu  of  a  judgment  on 
that  day  docketed  against  him.  Ou 
the  24ih  of  August,  1855,  H.  exe- 
cuted to  M.  a  mortgage  on  the  same 
premises,  for  f5809,  which  was  re- 
corded on  the  27th  of  the  same 
month.  On  the  22d  of  November, 
1856,  the  premises  were  sold,  u|K>n 
an  execution  issued  on  said  judjz- 
ment,  and  bid  off  by  Q.  On  the  4ih 
of  May,  1858,  a  deed  of  the  prem- 
ises was  executed  by  the  sheriff  u> 
£.  G.,  the  assignee  of  the  certificate 
of  sale.  E.  G.,  on  Uie  1st  of  June 
1859,  conveyed  the  premise^i  to  M., 
the  mortgagee,  who  still  remsiued 
the  owner  of  the  mortgage,  never 
having  taken  any  steps  to  efft*ct  a 
redemptiou  of  the  premises  from 
the  sale  under  the  prior  judgmeuL 
On  the  20th  of  May,  I860,  M.  deede<i 
the  premisM  to  L.  H.  The  mort^ 
gage  was  subsequeutly  place<l  iu 
tiie  hands  of  A.,  who  re-transferred 
it  to  M.,  and  M.  transferred  it  to  tlie 
plaintiff.  In  proceedings  by  the 
creditors  of  H.,  against  him  and  L.  U., 
it  was  decreed  that  L.  H.  held  ihe 
title  in  trust  for  H.,  and  in  fiaud 
of  creditors ;  and  both  were  ordeiied 
to  convey  to  a  receiver.  In  an  u%> 
tion  to  foreclose  the  mortgage,  the 
defendant  P.  claimed  through  a  pur- 
chase from  the  receiver,  and  hUnni 
upon  that  title,  claiming  thai  the 
mortgage  was  merged,  and  tlie  lien 
thereof  extinguished,  by  the  sale 
under  the  prior  judgment,  and  by 
the  conveyliuioe  of  the  preuiiae^  Ui 
*  M.,  the  mortgagee.  Jidd,  1.  That 
the  effect  of  the  judgment,  and  liie 
fiulnre  to  redeem,  by  the  judgment 
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debtor  or  the  sabsequent  incnm- 
brancer,  was  to  ti-aiisfer  the  title  to 
tlie  purcbafler,  aud  to  exliiiguish  all 
lieDa  inferior  to  the  judgnieDt. 
2.  That  the  purchase  of  the  premises 
by  M.,  the  niort^gee,  could  not  have 
the  effect  lo  revive  his  mortgage  as 
a  lien.  8.  That  upon  this  view  of 
the  case,  the  doctrine  of  merger  had 
DO  just  application;  for  when  M. 
purchased  the  mortgaged  premiites, 
bis  equitable  estate  was  gone. 
4.  But  that,  conceding  that  when 
M.,  the  mortgagee,  took  a  convey- 
ance to  himself  of  the  fee  or  equity 
of  redemption,  his  mortgage  lien 
was  in  full,  force  and  effect,  unim- 
paired by  the  sale  under  the  judg- 
ment,  the  same  was  extinguished  by 
beinff  sunk  in  the  legal  estate;  and 
could  not  be  upheld  by  the  court, 
as  a  Hen.  5.  That  the  title  acquired 
by  thq  defendant  under  the  deed 
from  the  receiver,  was  freed  from 
the  lien  of  the  mortgage.  MiU  v. 
Pm%,  200 


NATURAL  GAS  COMPANIES. 
See  CoNBTiTiTTiONAL  Law,  7  to  12. 


NEGLIGENCE. 

See  Carribrs,  1, 11. 
Damaobs,  4,  5,  6,  9.  . 
expkbsb  companikb,  1.  • 


NEW  TRIAL. 

See  Appeal. 
Verdict,  2. 


NEW  YORK,  (CITY  OP.) 

1.  The  act  of  1872  (eh.  375,  ^  2)  re- 
quires the  comptroller  of  toe  city 
of  New  York,  "  Lo  allow  and  psy  the 
bills  of  the  several  proprietors  of 
the  newMpnpers  in  said  city  and 
county  for  all  city  and  county  ad- 
vertising actually  done  prior  to  Janu- 
ary 1,  1872  "  HM  that  it  was  not 
the  effect  4if  this  provision  to  legalize 
all  previously  illegal  'demands,  ai\4 
to  require  ihe  payment  of  the  bills 
of   mere  volunteers,  the  same   as 


those  of  persons  publishing  under 
legal  authority;  and  tliere  was 
nothing  in  the  act  demanding  such 
an  interpretation.  The  Fecple  ex  rel. 
Fomeroy  v.  Oreen^  890 

2.  That  the  object  of  the  statute,  so  far 
as  the  newspapera  were  concerned, 
evidently  was  to  provide  an  appro- 
priate procedure,  with  an  adequate 
fund,  for  the  speedy  liquidatitm  aud 
payment  of  all  strictly  legal  obliga- 
tions, and  also  of  all  just  and  honest 
claims  of  an  equitable,  if  not  of  a 
technical  legal  character.  ib 

8.  That  there  was  the  fullest  intention 
of  providing  for  publishers  who  had 
acted  under  legal  authority;  or  at 
least  in  good  faith  under  color  of 
such  authority,  but  none  of  present- 
ing any  pan  of  the  public  funds  to 
those  who  had  acted  in  violation  of 
law,  and  without  a  shadow  of  au- 
thority, ib 

4.  3eU,  aleOf  that  as  to  claims  for  ser- 
vices done  apparently  without  any 
contract  express  or  implied,  and 
without  any  legal  authority,  or  even 
official  request,  the  allowance  of  such 
claims  would  he  pure  gratuity,  and 
tlie  court  would  not,  by  mandmnue — 
a  writ  which  only  issues  in  cases  of 
uuquestiunable  legal  right— direct 
the  board  of  apportionment  and 
audit  even  to  consider  them.  ib 

6.  But  that  where  services  were  per- 
formed under  color  of  legal  author- 
ity, and  were  beneficial  to  the  city, 
and  necessary,  they  came  within 
the  provisions  of  the  act  of  1872; 
aud  that  a  mandamus  would  be 
issued,  directing  such  board  to  audit 
and  allow  the  bills  for  such  services. 

ib 

6.  The  plaintiff,  at  the  charter  election 
in  December,  1869,  was  elected  to 
the  office  of  justice  of  the  district 
court  in  the  city  of  New  York,  for 
a  tenn  to  commence  on  the  1st  day 
of  January,  1870 ;  and  on  that  day 
he  entered  -upon  the  duties  of  the 
office.  At  that  time,  the  salary  of 
a  police  justice,  as  fixed  by  a  reso- 
lution of  the  common  council, 
adopted  December  81,  1869,  under 
the  supposed  authority  of  law,  and 
as  paid,  was  |10,000  per  annum; 
and  this  was  the  specified  salary 
paid  to  a  police  justice  when,  in 
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April,  1870,  an  act  was  passed  hj 
the  legislature,  providing  as  follows : 
**  The  mayor  and  comptroller  are 
hereby  authorized  to  fix  the  sala- 
ries of  the  civil  justices  of  the  dty 
of  New  York,  or  any  or  either  of 
them,  as  they  may  deem  the  legal 
business  of  the  renpective  districts 
to  justify,  mi  €xeeedmg  the  sstery  now 
ptnd  to  the  police  juttteee  of  aaid  eUy,^* 
On  the  2l8t  of  October,  1870,  the 
mayor  and  comptroller,  in  pursu- 
ance of  the  authority  given  by  this 
act  fixed  the  salary  of  the  plaintiff, 
as  such  civil  justice,  at  $10,000. 
Heid  that  whether  the  ordinance  of 
December  81,  1869,  by  which  the 
salary  of  each  of  the  police  justices 
was  fixed  at  |10,000,  was  legal  and 
valid,  or  not,  it  having  been  adopted 
under  the  supposed  authority  of  law, 
and  110,000  being  the  sum  paid  to 
police  justices  at  the  time  of  the 
passage  of  the  act  of  April,  1870,  and 
the  mayor  and  comptroller  not  hav- 
ing exceeded  that  limit  by  their 
action  in  fixing  the  salary  of  the 
plaintiff,  on  the  21st  of  October, 
1870,  their  officiid  act  was  valid, 
and  in  accordance  with  law.  Qmmn 
T.  The  Mm^  ^.  of  New  York,      695 

7.  Held,  aleo,  that  it  was  plain  that 
the  legislature,  by  the  act  of  April, 
1870,  meant  to  grant  to  the  mayor 
and  comptroller  a  discretion  to  fix 
the  salaries  of  the  civil  justices  at 
any  amount  not  exceeding  the  sum 
then  paid  as  salary  to  a  police  justice; 
and  that  it  was  therefore  vain  to 
assert  that  the  salaries  of  the  police 
justices  had  been  unlawfully  fixed  at 
110,000  per  annum ;  that  not  being 
the  question,  but  rather,  what  were 
the  sums  then  paid,  as  such  salaries. 

ib 

8.  iretf,/iir<A«r,  that  the  city  was  liable 
for  the  plaintiff's  salary,  at  the  rate 
of  110,000  per  year,  though  the 
board  of  apportionment  had  failed 
to  provide  for  its  payment,  and  the 
city  corporation  set  up  as  a  defence 
that  there  was  no  money  in  the 
treaRury  appmpriated  or  applicable 
to  the  payment  of  such  salary.    i& 

9.  The  act  of  the  board  of  apportion- 
ment, in  setting  apart  or  appropri- 
ating a  certain  sum  for  the  payment 
of  the  salaries  of  the  district  court 
justices,  for  a  particular  year,  which 
sum  thus  appropriated  is  less  than 


the  aggregate  amomit  of  such  sala- 
ries as  lawfully  fixed,  is  not  a 
"  regulation  '*  of  such  salaries,  so  as 
to  dhange  the  amounts  of  the  sala- 
ries as  ^ready  fixed.  ih 

10.  Before  the  board  of  apportionment 
can  change  the  amount  of  a  specific 
salary  they  must  act  directly  on  the 
question  of  the  amount  of  the  salary, 
and  explicitly  make  the  change,    ih 

11.  The  change  or  regulation  of  the 
salary  to  a  different  sum  will  not  be 
inferred  from  the  indirect  action  of 
the  board  in  setting  apart  an  ag- 
gregate amount  to  meet  the  payment 
of  t&e  same  and  similar  salaries,    ib 

12.  The  district  court  justices  of  the 
city  of  New  York  are  not  attached 
to  any  of  the  "  departments"  of  the 
city ;  nor  is  the  salary  due  to  one  of 
them,  already  fixed  by  competent 
authority  according  to  law,  before 
the  passage  of  the  act  of  1872, 
{Lrnoe  of  1872,  eh,  9,)  a  liability 
incurred  by  him.  In  other  words, 
the  salary  of  a  district  court  jus- 
tice, lawfully  fixed  prior  to  1872, 
which  may  ftJl  due  during  that  year, 
is  not  a  liability  memred  by  that  offi- 
cer, against  the  prohibition  of  the 
law  of  1872.  t» 

See  ASSBBBMBVTB  FOK  STBKXTa,  &C. 


NUISANCE. 

1.  The  plaintiffk  wore  incorporated  fai 
1868,  by  a  perpetual  charter  allow- 
ing them  to  erect  a  toll-bridge  across 
the  Chenango  river,  for  the  accom- 
modation of  the  public ;  and  it  was 
declared  to  be  unlawful  for  any  per- 
son to  erect  a  bridge,  or  establish  a 
ferry,  within  two  miles  of  the  plain- 
tifis'  bridge.  Under  this  charter,  the 
plaintifis  erected  their  bridge,  and 
had  ever  since  maintained  ik  By 
an  act  of  the  legislature,  passed  in 
1865,  the  Binghamton  Bridge  Com- 
pany was  incorporated,  for  the  pur- 
pose of  constructing  a  tolUbridge 
across  the  same  river,  within  two 
milet  of  the  plaintiJV  bridge,  and  a 
bridge  was  built  by  them,  about  80 
rods  above  the  plaintiff'  bridge, 
under  the  direction  of  L.,  (the  de- 
fendants' testator,^  as  contractor, 
'  who  was  a  stockholder  of  the  Bing- 
hamton Bridge  Company,  and  owned 
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the  land  at  one  end  of  said  bridge, 
ll  was  completed  prior  to  Augusit  6, 
1866,  and  was  opeued  as  a  loll- 
bridgA,  and  used  as  such  until  it 
was  carried  away.  L.  repaired  the 
bridge,  prior  to  its  destruction,  under 
contracts  with  the  company,  of 
which  he  was  a  director  at  the  time 
of  his  death,  in  1868.  On  the  17th 
of  March,  1866,  the  Binghamion 
bridge  was  swept  away  by  a  freshet, 
and  was  carried  against  the  pUiiutifis' 
bridge  and  destroyed  it  In  an  action 
brought  by  the  plain tii&  against  the 
B.  Biidge  Company,  to  restrain  the 
building  of  the  bridge,  and  for  dam- 
ageM,  the  Supreme  Court  of  the 
United  States  decided  that  such 
bridge  was  both  contrary  to  law,  and 
an  infringement  of  the  platutitfi)'  legal 
rights.  Held,  1.  That  the  bridge  was 
a  private  nuisance.  2.  That  the  de- 
fendants, as  personal  repi-eseniatives 
of  L.,  who  had  erected  and  continued 
such  nuisance,  were  liable  to  the 
plaintiffs  for  the  damages  caused  by 
tlie  Binghamion  bridge;  including 
the  diversion  of  tolls,  and  the  value 
of  the  bridge  destroyed.  Chtnango 
Bridge  Company  v.  X^m,  111 

1.  The  liability  for  a  nuisance  is  not 
restricted  to  persons  who  occasion 
the  whole  of  it;  but  those  who  are 
guilty  of  doing  but  a  part  are  liable, 
ahio,  if  they  do  it  with  like  intent,  ib 

8.  Thus,  where  the  nuisance  is  not  the 
structure,  but  the  illegal  tue  of  it, 
the  liability  attaches  not  only  to 
those  who  are  engaged  in  the  u»e, 
but  also  to  those  who  erected  tlie 
structure  with  tlie  knowledge,  or 
the  intent,  that  it  bhould  be  put  to 
the  illegal  use.  And  the  liability 
of  the  builder  is  precisely  the  same 
as  if  he  had  been  the  employer,  in- 
stead of  the  employee.  ib 

4.  It  is  the  general  rule  that  the  creator 
ot  a  nuisance  is  liable  for  its  contin- 
uance. To  this  rulfe  there  is  an  ex- 
ception, where  he  is  not  in  po»ses- 
siuu  of  (he  premises,  which  are  occu- 
pied by  other  persons  claiming  them 
as  tlieir  own,  and  not  holding  as  his 
tenants.  ib 

6.  To  maintain  an  action  to  abate  a 
nuisance,  since  the  remedy  is  by 
action  and  not  by  writ,  the  plaintiff 
must  allege  that  he  was  the  owner 
of  the  freehold  affected  by  the  nui- 


sance, at  the  time  when  the  several 
acts  complained  of  were  committed ; 
and  the  action  must  be  against  the 
owners  in  fee,  in  cases  where  it  is 
brought  to  abate  the  nuisance.  Hutek- 
m$  V.  Smith,  261 

6.  Since  the  Code,  a  party  injured  by 
a  nuisance  created  or  continued  by 
another,  has  a  right  to  come  into  a 
court  of  equity  and  ask  for  relief  by 
a  perpetual  ii^unction  restraining  the 
defendants  from  so  using  their  prop- 
erty as  to  annoy  him  and  prevent  the 
enjoyment  of  his  premises,  and  for 
damages,  as  incidental  to  such  equi- 
table relief.  ib 

7.  Where  defendants  have  a  right  to 
have  the  issues  in  the  action  tried  by 
a  jury,  if  they  choose  to  have  the 
same  settled  under  the  rule,  but  in- 
stead of  this,  the  issues  are  brought 
to  a  hearing  before  the  court,  with- 
out objection,  the  defendants  will 
be  held  to  have  waived  a  trial  by 
juiy  ;  and  the  findings  of  the  court 
are  to  stand  in  the  place  of  a  verdict 
of  a  jury.  ib 

8.  And  if,  in  an  action  for  a  nuisance,  the 
court  reaches  Che  conclusion  that  the 
plaintiff's  rights  liave  been  invaded 
by  the  acts  of  the  defendants,  so 
that  they  have  been  guilty  of  main- 
taining a  nuisance,  the  plaintiff*  will 
be  entitled  to  "judgment  for  dam- 
ages, or  for  removal  of  the  nuisance, 
or  both."  ib 

9.  Where,  by  the  erection  and  use  of 
lime  kilns  by  the  defendants,  upon 
their  own  preiuisea,  in  close  prox- 
imity to  the  residence  of  the  plain- 
tiff, the  plaintiff's  premises  were,  by 
reason  of  the  smoke,  gas  and  dust 
issuing  from  the  kilns,  rendered 
unlit  for  a  comfortable  habitation, 
and  the  smoke  and  gas,  when  in- 
haled by  persons  of  sensitive  lungs, 
were  alike  unpleasant  and  uncom- 
fortable, as  well  as,  to  some  extent, 
detrimental  to  health ;  it  was  held 
that  the  plaintiff  was  entitled  to  en- 
joy his  premises  free  from  the  pres- 
ence of  the  smoke,  gas  and  dust  pro- 
ceeding from  the  kilns ;  and  that  the 
defendants  had  no  right  thus  to 
pollute  the  air  and  disturb  the  com- 
fortable occupation  and  ei^oyment 
of  his  premises  by  the  plaintiff;  and 
that  tljeir  doing  so,  amounted  to  a 
nuisance.  ib 


704  INDEX. 

10.  SM,  fltM,  thftt  the  pUiDtiff  was 
«otiticd  to  a  perpetual  iiijuuctioo  to 
raatimiD  tbe  ooDUuiianoe  of  the  nai- 
•anoe  caused  by  operating  tbe  lime 
kilns,  to  bis  aiiooyaooe  or  injury ; 
and  10  damages  for  past  ii^ories.  A 
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OFFICERS. 

1.  Tbe  rale  Justifying  an  officer  in  the 
selaure  of  property  under  executions 
good  on  tbeir  Ikce,  but  really  Toid  as 
to  tbe  party,  for  want  of  Jurisdiction, 
is  intended  to  be  a  rule  of  protec- 
UoQ,  merely.    JSn#  t.  P«rry,  40 

2.  Although  the  officer  may  defend  vox- 
der  such  process,  he  cnnnot  build 
up  a  title  u|K>u  it,  so  as  to  maintain 
actions  against  third  pemons.         4b 


OVERSEER  OF  BIGHWAYS. 
See  HiOHWATS. 


PARKS* 
8ee  AssBMMBiiTB  POR  Strbbts,  dto. 


PAYMENT. 
See  pRasuMPTiov. 

PEOPLE, 
See  Costs,  8. 


PLEADING. 
See  AirswRR. 

COMFLAIVT. 

OonnTsB  Ci*Ani. 
JusTioBS'  Courts. 


PRACTICE. 
See  Appbal. 

DlSOOBTXHUAHOa. 


PRESUMPTION. 


1.  In  the  case  of  an  obligation  which 
can  be  ezttngiiisbed  by  au  act  mi 
paie — such  as  payment— 4here  is  an 
absolute  presumption  of  payment, 
after  the  lapM  of  twenty  yean. 
It  is  a  presumption  of  law,  and  can 
be  rebutted  only  by  some  positiTe 
act  of  uuequiTood  recognition,  like 
part  payment,  or  a  written  admission, 
or  at  least  a  dear  and  well  identified 
▼erbal  promise  or  admission,  inteUi> 
genUy  made,  within  the  period  of 
twenty  years.    2|fa»  ▼.  Adde,        89 

2.  There  is  also  another  presump- 
tion—«  presumption  of  &ct,  or  more 
profwrly,  in  the  nature  of  eridence-^ 
which  can  be  drawn  by  a  Jury  from 
the  circumstances  of  the  case,  m  lem 
tMam  twemtf  peare.  th 

8.  But  when  the  obligation  can  be  ex- 
tinguished only  by  deed,  the  rule  is 
difierenL  In  that  case,  there  is  no 
presumption  of  law  at  aU;  but 
there  is  the  same  presumption,  in 
the  nature  of  evidence,  as  in  the 
other  cases.  A 

4.  It  is  a  presumption  to  be  drawn 
from  all  the  circumstances  of  the 
case ;  but  mere  length  of  time,  by 
itself,  will  never  raise  it.  That  one 
circumstance,  of  itself,  is  insufficient ; 
but  it  is  a  circumstance  from  which, 
in  connection  with  other  drcum- 
stances,  the  satisfaction  of  the  obli- 
gation may  be  found  by  a  Jury,  or 
decreed  by  a  court  of  chanoeiy.     ift 

6.  At  law,  if  there  has  not  been  a  v«r- 
dict,  the  issues  are  sent  back,  to  be 
tried  before  a  Jury.  In  chancery, 
the  presumption  is  drawn  by  the 
court,  from  all  the  circumstances  of 
the  case,  as  it  would  be  by  a  Jury ; 
and  not  as  a  presumption  of  law.  il 

6.  When  the  relation  of  landlord  and 
tenant  has  once  been  established, 
under  a  sealed  lease,  the  mere  dr- 
cumstanoe  that  the  landlord  has  not 
demanded  4he  rent,  cannot  Justify 
the  presumption  that  he  has  extin- 
guished the  right  to  it  by  a  convey- 
ance.  a 

7.  Courts  can  draw  no  condusion  of 
Ima  from  the  lapse  of  time  during 
which  rent  haa  remained  unpaid; 
but  any  presumption  which  tliey 
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may  raise  must  be  drawn  fh>m  all 
the  facts  and  circumstances  of  the 
case  as  evidence,  in  the  same  man- 
ner in  which  a  jury  woald  draw  in- 
ferences of  fact.  ib 

8.  It  was  claimed  by  the  plaintiff  that 
any  presumption  of  a  release  was 
rebutted  by  proof  to  the  contrary ; 
while  the  defendant  insisted  that  the 
presumption  did  not  in  the  least 
depend  upon  the  truth  of  the  mat- 
ter. Seld  that  the  conrt  would  nei- 
ther throw  the  fact  that  no  release 
had  been  given,  ont  of  the  account, 
nor  allow  it  to  be  conclusive,  in  re- 
butting the  presumption.  That  that 
fact  might  well  be  important  in 
discovering  the  releasor's  intention ; 
and  that  the  court  ought  to  require 
a  greater  lapse  of  time,  and  more 
unequivocal  acts,  to  establiab  the 
presumption,  than  if  it  were  in  doubt 
as  to  whether  a  release  had  been 
given  in  fact.  ib 

9.  Heldf  tUtOf  that  if  the  Case  were  ex- 
amined upon  the  theory  of  a  pre- 
sumption of  fact,  even  with  the 
proof  that  no  rent  had  been  claimed, 
but  with  proof  to  a  degree  of  cer- 
tainty, that  no  release  had  ever  been 
given,  there  was  sufficient  in  the 
case  to  warrant  a  finding  of  the  ref- 
eree against  the  presumption  of  a 
release,  and  to  Justify  the  court  in 
holding  that  no  such  presumption 
arose  ftom  twenty-five  years'  lapse 
of  time.  And  that  the  case  was 
easily  distinguishable  from  the  cases 
where  a  presumption  has  been  held 
to  arise  from  the  peculiar  and  spe- 
cial circumstances  upon  which  the 
presumption  might  be  sustained,  ib 

10.  In  an  actioD  to  recover  rent  re- 
served in  an  indenture  of  lease  exe- 
cuted in  1794  to  Abner  Bull,  it  ap- 
peared that  in  1817,  and  previously, 
the  premises  owned  by  the  defend- 
ant were  part  of  a  &rm  known  in 
the  neighborhood  as  the  "Abner 
Bull  farm,"  and  were  so  called  by  a 
witness  who,  in  1817,  conveyed  to 
the  defendant's  grantor.  Held  that 
this  was  a  sufficient  identification 
of  the  premises;  that  the  Abner 
Bull  who  owned  the  farm  at  so 
early  a  day,  and  so  near  the  date  of 
the  grant,  would  be  presmned  to  be 
the  grantee  in  the  indenture ;  and 
in  the  absence  of  proof  that  he 
owned  two  farms,  that  the  one  oUIed 

Vol.  T.XTTl.  -45 


by  his  name  would  be  presumed  to 
be  the  same  one  conveyed  to  him 
by  the  indenture.  ib 

See  AOBBBMKMT,   1. 

BovniNO  Towss,  6. 
EvinBHCE,  1. 
Rbfbrbb,  1. 
Rb5T,  2,  4. 
Pbomisbort  Notbs,  1. 
Yak  Bbnsbblabb  Lbasbi. 


PRIVATE  PROPERTY. 

See  CovsTiTUTioNAt  Law. 

PROMISSORY   NOTES. 

1.  By  a  well  established  rule  of  law, 
the  giving  of  a  promissory  note  is 
prima  facie  evidence  that,  at  the  date 
of  it,  there  was  a  settlement  of  all 
demands  between  the  parties,  and 
that  the  note  remained  as  the  only 
claim  existing  between  the  parties 
to  it;  or.  at  all  events,  fh>m  the 
maker  to  the  payee.  DuUher  v. 
ForUr^  16 

2.  X  bona  JUU  holder  of  commercial 
paper  to  which,  as  between  maker 
and  payee,  there  is  a  good  defence, 
is  entitled  to  be  protected  only  to 
the  extent  of  the  value  which  he 
has  paid.  Mullib,  P.  J.,  dissented. 
ITw/v.  Wagntr,  215 

8.  If  the  holder  of  such  paper  has 
paid  but  a  part  of  the  eonsideration 
or  value  of  the  property,  he  is  only 
entitled  to  be  considered  as  a  btma 
Jid/e  purchaser  j»ro  itmto,  ih 

4.  There  is  no  reason  for  any  distinc- 
tion between  the  case  of  a  pur- 
chaser for  money,  and  one  where  the 
note  is  exchanged  for  property.     %b 

6.  In  an  action  upon  a  promissory 
note,  brought  by  an  indorsee, 
against  the  maker,  the  defendant 
set  up  as  a  defense,  that  the  note 
wa&  obtained  from  him,  by  the 
payee,  by  means  of  false  and  fraud- 
ulent representations  made  on  the 
sale  of  a  patent  right;  and  gave 
evidence  showing  the  fraud.  The 
plaintiff  claimed  to  be  a  btma  JUU 
holder  of  the  note,  for  value,  and 
introduced  evidence  tending  to  es- 
tablish that  fack  It  appearing,  by 
the   plaintiff's   evidencd/  that   the 
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contidenUiob  he  gave  for  this  and 
another  note,  purchased  by  him  of 
the  payee  at  the  same  Uoae,  was  a 
spao  of  horses,  the  defendant  offered 
to  show  **  Uiat  the  property  tradeii 
for  the  notes  was  no^  at  the  time  of  ' 
the  trade,  worth  more  than  half  as 
much  as  the  amount  of  the  notes."  < 
This  evidence  was  rejected  as  in-  • 
admissible,  and  the  plaintiff"  ob-  ' 
tained  a  Terdict  BM  that  the  er-  i 
idenoe  offered  was  improperly  re-  I 
jected,  and  that  a  new  tiial  was  pro-  i 
perly  granted  by  the  special  term,  | 
upon  that  growid.  ib  ! 

6.  SMj  diM,  that  the  evidence  was  ad- 
missible, upon  the  ground  that 
where  the  question  is  as  to  whether 
the  plaiutifl"  is  a  holder  in  good 
fbXihf  all  the  circumstances  of  the 
transfer,  and  the  relations  and  deal- 
ings between  the  parties,  are  admis- 
sible in  evidence.  That  the  fact 
that  the  plain ti AT  gave,  in  horses, 
but  fifty  cents  on  the  dollar  for  the 
note  of  a  perfectly  responsible  par- 
ty, and  within  four  days  after  the 
ilote  was  given,  was  a  circumstance 
clearly  admissible  to  be  proved,  on 
the  question  of  good  faith.  ib 

• 

7.  Sdd,  fm-iker,  that  the  evidence 
was  not  inadmissible  because  not 
pleaded ;  the  fact  that  the  note  was 
obtained  by  fhmd  having  been 
proved  without  objection,  and  t\ie 
evidence  rejected  being  upon  the 
issue  presented  by  the  plaintiiT  in 
reply  to  the  defense  of  fraud,  and 
coming  in  by  way  of  rejoinder  to 
the  plaintiff's  reply.  ib 

8.  A  note,  valid  in  the  hands  of  the 
holder,  is  property,  which  may  be 
sold  at  any  price.    Earg^r  v.  WH- 

237 


valuable  consideralioD  and  witboot 
notice,  though  at  a  discount  greater 
than  the  lawful  interest,  the  fauter 
may  maintain  an  action  thereon  as  a 
honaJUs  holder.  ib 

11.  The  bama  Jid$  holder  of  a  note 
which  has  been  obtained  from  the 
maker  by  fraud,  haa  no  equity,  as 
against  such  maker,  to  be  protected 
beyond  the  amount  of  the  advances 
he  has  made,  upon  the  fiuth  of  the 
note.    Mdlliji,  P.  J.,  dissented,     i^ 


9.  The  price  paid,  on  the  purchase 
of  a  promissory  note,  may  go  to  the 
Jury  on  the  question  of  good  fiuih ; 
but  it  cannot,  as  a  matter  of  law,  be 
held  to  impeach  the  title  of  the 
holder  who  is  otherwise  a  purchaser 
in  good  faith,  for  value,  and  without 
notice.  ib 

10.  Where  the  maker  has  intentionally 
issued  a  promissory  note  and  put 
it  in  circulation  as  a  valid  note, 
although  induced  to  do  so  by  the 
fraud  of  the  payee,  and  the  same  is 
purchaaed  by  a  third  peraon  for  a 


S€§  AoRBmaaT,  1.     * 
Majuubd  Wombm. 


PUBUC  OFFICERS. 
See  Bovnuo  Towvs,  6. 


PUBLIC  USE. 

See  Constitutional  Law,  8,  9,  10, 

11, 12. 


B 


RAILROAD  COlfPAKISS. 

1.  Where,  in  a  proceeding  under  the 
general  railroad  act  of  1860,  as 
amended  by  the  act  of  1870.  {Lmee 
of  1870.  eh.  660,  (  1,)  on  the  petition 
of  a  land  owner  for  the  appouitment 
of  commissioners  to  change  the  loca- 
tion of  the  route  of  a  railroad  as 
surveyed  by  the  company,  it  appears 
by  the  testimony  before  the  conimia- 
sioners  that  the  petitioner  has  fidled 
to  comply  with  the  directions  of  the 
statute,  by  giving  notice  of  the  ap- 
plication for  the  appointment  of 
commissioners,  to  an  individual 
whose  land,  if  the  line  of  the  rail- 
way be  changed,  as  proposed  by  the 
petitioner,  will  be  crossed  and 
affected  thereby,  such  proceeding  is 
wholly  void,  and  will  be  reverMd, 
on  appeal  from  the  decision  of  the 
commissioners.  Matter  of  Neeiett  ▼. 
Ute  WaBhU  VaUe^  S.  M.  Cb.  77 

2.  Where,  according  to  the  smallest 
estimate  of  the  width  required  for 
the  railroad,  on  the  proposed  route, 
it  will  take  a  portion  of  the  land  of 
an  individual,  and  according  to  the 
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largest  estimate,  it  will  take  his 
dwelling-house;  and,  in  any  event, 
within  six  feel  of  his  dwelling,  there 
will  be  a  railroad,  over  which  he 
must  pass  to  get  to  the  highway ;  it 
cannot  be  said  that  such  owner  is  not 
"affected  by  the  proposed  altera- 
tion," merely  because  the  center  line 
of  tiie  proposed  railroad  does  not 
cross  his  land.  ib 

8.  Such  an  owner  comes  within  the 
purview,  spirit,  letter  and  intent  of 
the  statute  which  requires  notice  to 
be  given  the  owners  and  occupants 
of  lands  to  be  affected  by  a  pro- 
posed alteration  of  the  route  of  a 
railroad.  ib 

4.  The  statute,  in  directing  notice  to 
be  given  to  the  owners  or  occupants 
of  land  to  be  affected  by  any  one 
proposed  change,  clearly  contem- 
plates but  one  commission  for  that 
change,  or  proposed  change  j  and, 
therefore,  the  greater  necessity  that 
its  strict  terms  shall  be  complied 
with,  so  far  as  to  allow  all  the  per- 
sons to  be  affected  by  that  line  an 
equal  opportunity  to  defend  and  pro- 
tect their  interests.  Fer  P.  Pot- 
TIB,  J.  ib 

See  Damaobb,  4,  6. 

StATI7T£8,  4,  5. 


RAILROADS. 

P.  was  the  owner  of  a  railroad,  four  or 
five  miles  in  length,  leading  f^om 
and  appurtenant  to,  an  iron  ore  bed 
owned  by  him,  which  road  con- 
nected with  the  Harlem  railroad  at 
B.,  where  it  terminated.  The  re- 
spondents constructed  a  railroad 
extending  from  Poughkeepsie  to  B. 
At  a  point  about  two  and  a  half 
miles  from  B.  they  intersected  or 
struck  the  road  of  P.,  and  from 
thence  to  B.  had  located  upon,  and 
proposed  to  take  P.'s  road-bed,  em- 
bankment, excavations,  rails  and 
ties,  leaving  him  no  outlet  from  his 
ore  bed,  except  by  constructing  a 
new  road  in  place  of  the  portion 
proposed  to  ho  taken.  The  com- 
missioners of  appraisal  appointed  in 
proceedings  by  the  respondents,  un- 
der the  statute,  to  acquire  the  title 
to  the  land  of  P.  proposed  to  be 
taken,  in  their  allowance  of  damages, 
named   but   two  ^items,    viz.,    the  | 


value  of  the  land  taken  by  the  re- 
spondents, in  its  present  cond^jtion, 
including  grading  done  thereon,  and 
the  value  of  the  iron  and  ties'  con- 
stituting the  track  as  at  present  laid 
down;  excluding  damages  arising 
from  depreciation  in  value  of  that 
part  of  P.'s  railroad  not  token; 
also  damages  to  arine  from  any 
depreciation  in  value  of  the-ora  bed 
by  cutting  off  existing  accommoda- 
tions for  transporting  ore ;  and  dam- 
ages arising  from  delay  while  the 
respondents  were  using  his  road,  and 
during  the  time  required  by  P.  to 
construct  another  road,  d&c.  Heldf 
on  appeal  from  such  appraisal, 
1.  That  confining  the  damages  to 
the*  actual  value  of  the  land  taken, 
and  to  the  actual  value  of  the  ties 
and  track  as  at  present  laid  down, 
was  not  that  just  compensation  in- 
tended by  the  constitution  and  the 
statute  for  the  injury  that  the  taJc- 
ing  of  the  property,  for  the  purpose 
intended,  would  cause  the  land 
owner,  and  for  all  the  ii^nries  he 
would  suffer.  2.  That  if  P.'s  ore 
bed,  and  the  remaining  section  of 
•  his  railroad,  were  depreciated  in 
value  by  such  taking,  then  he 
should  have  been  allowed  damages 
for  such  depreciation.  Matter  of  the 
FougKkeepeie  and  Baetem  BaUrcad 
Company^  161 

See  BoMnivo  Towns. 


RBF£R££. 

1.  Although  a  referee  does  not  find  a 
particular  fact,  in  terms,  yet  if  such 
a  finding  is  deemed  necessary  to 
support  and  uphold  the  judgment, 
the  court  will  presume  that  the 
referee  did  find  such  to  be  the  fact, 
if  the  evidence  in  the  case  woiUd 
authorize  or  justify  such  finding. 
Weeteott  v.  Far^,  849 

2.  Where,  although  there  was  evidence 
of  an  accord  and  satisfaction,  on 
the  trial  before  a  referee,  yet  the 
referee  refused  to  find  the  fact,  be- 
cause the  defence  was  not  set  up  in 
the  answer;  Beld  that  it  was  the 
duty  of  the  referee  to  decide  the 
case  according  to  the  evidence; 
and  that  the  pleadings  must  be 
deemed' to  have  been  amended  so 
as  to  inplude  that  evidence.    Srett 
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T.  FirH  Umwnaiiii  Soeitty  of  Brook- 
Vp,  610 

RELEASE. 

8h  PRMUMntov,  8,  9. 

RENT. 

1,  Where  premises  were  conveyed  to 
the  defendant  by  C,  uUffeet  to  ih* 
rmtt  thm  due,  and  to  become  due,  to 
Stephen  Van  JRenseetaer  and  hie  heire 
and  aeeigne;  Held  that  by  receiving 
his  title  subject  to  these  rento,  the 
defendant  was  e6topi)ed  from  deny- 
ing that  they  were  then  subsisting 
liens  upon  the  premises,  and  that 
the  covenants  to  pay  them  were  then 
in  force.    Lycn  v.  Adde^  89 

2.  Bat  that  if  that  were  not  so,  there 
was  at  least  an  explicit  admission,  in 
writing,  by  C,  his  grantor,  of  the 
subsiHience  of  the  covenant;  and 
that,  by  all  the  authorities,  was 
sufficient  to  rebut  the  presumption 
of  extinguishment ;  even  as  against 
a  presumption  of  law.  ib 

8.  The  defendant,  by  the  deed  from 
0.,  acquired  only  an  estate  m  re- 
maindet'f  subject  to  a  life  estate  in 
M. ;  and  that  life  estate  was  con- 
veyed to  him,  in  1860.  by  a  deed, 
etUffeei  to  the  eame  eondUione.  Hfid 
that  by  the  ordinary  rule,  the  pay- 
ment of  the  rents  would  be  charged 
upon  the  tenant  for  life,  and  there- 
fore the  defendant  did  not  become 
obligated  to  pay  them,  until  he  re- 
ceived his  deed  (torn  M.  in  1860.    ib 

4.  Held,  aieo,  that  the  lapse  of  time 
from  which  a  presumption  of  pay- 
ment could  be  drawn  must  date 
either  from  C.'s  deed,  which  was  less 
than  twenty  years;  or  ft-oni  M.'s 
deed,  which  was  but  twelve  years. 
And  that  neither  was  sufficient,  with- 
out other  special  circumstances.     A 

See  Lbasb. 

Prbbumptiox. 

VaV  RBNSBBLABm  LbA8B8« 

REVISED  STATUTES. 


Where  a  statute  has  been  incorporated 
in  the  text  of  the  Revised  Statutes 
without  legislative  authority,  a  sub. 


sequent  statute,  purporting  to  amend 
it,  is  effectual  for  that  purpose, 
though  it  refer  to  the  former  act 
only  by  its  unauthorized  numbering 
as  a  section  of  the  Revised  Statutes. 
The  People  ex  rel,  Futman  v.  CVwto,  866 


8 

SALE. 
See  Sebripf. 

SHERIFF. 

1.  After  a  stock  of  goods,  In  a  store, 
beloneing  to  F.  &  T.  had  been 
levied  upon  by  the  sheriif  by  virtue 
ot  an  attachment  at  the  suit  of  P. 
&L  Co.,  an  agreement  was  made  by 
F.  dt  T.  for  the  sale  of  the  goods 
to  the  plaintiff.  An  inventory  was 
made,  and  thus  the  goods  were 
designated;  the  price  was  Agreed 
upon,  a  (lart  of  it  (laid,  and  notes 
given  for  the  balance,  after  deductr 
ing  the  amount  of  the  debt  due  in 
the  attachment  suit  of  P.  &  Co.,  of 
which  debt  the  plaintiff  assumed 
the  payment;  and  a  bill  of  sale 
of  the  goods  was  made  by  F.  &  T. 
to  the  plaintiff,  and  receipted ;  and 
all  that  it  was  in  the  power  of  Uie 
vendors  to  do  was  done,  to  make 
a  delivery  of  the  goods.  Heid  that, 
assuming  that  the  transaction  was 
not  fmndulent,  it  embraced  all  the 
elements  requisite  to  make  an  effbct- 
nal  sale  of  the  goods  to  the  plain- 
tiff.   Klmekr.KeOp,  622 

2.  ffeldt  aim,  that  the  sheriff  was  not 
authorized  to  seize  or  hold  the  goods 
under  attachments  issued  against 
the  property  of  F.  ^  T.  after  such 
sale  to  the  plaintiff  was  made ;  for 
the  reason  that  the  goods  were  no 
longer  the  property  of  F.  6l  T.,  but 
of  the  plaintiff.  ib 

8.  And  the  plaintiff  having  offbred,  be- 
fore commencing  this  action  against 
the  sheriff,  to  pay  him  the  amount 

'  for  which  he  held  the  goods  at  the 
time  of  the  sale  thereof  to  the  plain- 
tiff, if  he  would  restore  the  goods, 
which  the  sheriff  revised  to  do, 
claiming  the  right  to  hold  them  un- 
der the  subsequent  attachments; 
MM  that  after  such  reftisal,  a  formal 
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tender  woidd  have  been  useless,  and 
was  therefore  unnecessary.  ib 

4.  sad,  further,  that  the  plaintiff's 
right  to  the  possession  uf  the  goodit, 
upon  payment  of  the  amount  of  the 
first  attachment,  and  costs,  was 
olear.  That  the*  offer  to  pay,  under 
the  circumstances,  was  equivalent 
to  actual  payment;  and  the  refusal 
of  the  sheriff  to  restore  the  goods 
on  receiving  the  offer  of  payment, 
was  an  act  of  conversion,  on  bis 
part.  ib 


SPECIFIC  PERFORMANCE. 

8m  Aorbemrnt,  8. 


STATE  COURTS. 
Se$  JuBiBoionov. 


STATUTES. 

1.  A  leading  and  controlling  rule  in 
the  construction  of  statutes  is  to 
interpret  them  according  to  the  true 
meaning  and  intent.  To  ascertain 
this  intent,  it  is  the  duty  of  the  court 
to  find  by  established  rules  what 
was  the  fair,  natural  and  probable 
intent  of  the  legislature.  Ths  JPeo- 
pUf,  SehoonmakeTt  44 

2.  For  this  purpose,  the  language  em- 
ployed in  the  act  is  first  to  be  re- 
sorted to.  If  the  words  employed 
are  free  from  ambiguity  and  doubt, 
and  express  plainly  and  distinctly 
the  intent,  according  to  the  most 
natural  import  of  the  language, 
there  is  no  occasion  to  look  else- 
where. •       ib 

3.  But  when  the  meaning  of  words  is 
doubtful,  and  where  it  is  seen  that 
the  same  words  have  different  mean- 
ings, when  employed  under  different 
circumstances,  or  to  effect  different 
objects,  resoit  may  be  had  to  ex- 
trinK^c circumstances;  and  the  courts 
may  seek  for  that  intent  in  eveiy 
legitimate  way.  ib 

4.  A  statute  authorized  commissioners, 
who  were  to  be  appointed  for  that 
pui*pose,  to  subscribe,  in  the  corpor- 
ate name  of  a  town,  to  the  capital 
stock  of  a  railroad  company,  and  to 


issue  bonds  in  the  name  of  the  town, 
therefor;  Provided,  liowever,  that 
"no  subscriptions  to  stock  »(ha1I 
be  made,  or  bonds  issued,  until  the 
consent  in  writing,  specifying  the 
amount  of  such  subscription  and 
bonds  to  be  issued,  be  first  obtained, 
of  a  majority  of  the  tax-payera 
*  *  appearing  on  the  last  as^esK- 
ment  roll  of  «uch  village  or  town, 
representing  a  mHJority  of  the  taxa- 
ble property  of  the  residc^uts  of 
said  town,"  &;c.  Held  that  it  was 
not  the  intent  and  meaning  of  the 
legislature,  nor  the  spirit  of  Uie  act, 
that  a  canal  corporation  owning 
property  within  the  town,  and  pay- 
ing taxes  thereon^  but  whose  princi- 
pal ofllce  and  place  of  business  was 
elsewhere,  should  be  included  in  the 
language  of  the  statute—^"  the  reai- 
dents  of  said  town."  ib 

6.  Seldt  aUo,  that  this  construction, 
flowing  from  the  language  of  the 
statute,  was  confiimed  by  looking  at 
the  extrinsic  circumstances  existing 
at  the  time  of,  and  prior  to,  its  enact- 
ment,  viz.,  the  holding  of  a  meeting 
by  the  resident  tax-payers  of  the 
town,  and  the  passing  of  a  resolu- 
tion to  apply  to  the  legislature  for 
such  a  change  of  the  law  contained 
in  a  previous  act,  as  would  exclude 
this  and  other  corporations  from 
voting,  or  giving  or  refusing  their 
consent  to  the  issuing  of  such  bonds; 
followed  by  the  action  of  the  legis- 
lature, in  passing  the  act  in  ques- 
tion, f^ 

6.  Retrospective  statutes  are  not  for- 
bidden by  the '  constitution,  in  cases 
in  which  they  do  not   impair  the 

-  obligation  of  contracts,  or  partake 
of  the  character  of  «r  pott  faeio 
laws;  and  such  statutes  may  be 
made,  by  express  language,  to  have 
that  effect.  Tet,  unless  they  are  so 
expressed,  by  necessary  implication, 
they  will  be  interpreted  otherwise, 
and  so  that  they  shall  not  operate 
to  change  the  existing  state  of  things, 
or  the  common  law.  The  People  *ex 
rel.  Pitte  v.  The  Board  of  Superviaore 
of  XrUter  County,  88 

• 

7.  The  only  exception  to  this  rule  is, 
that  the  doctrine  does  not  apply  to 
remedial  statutes;  which  may  be 
of  a  retrospective  nature,  provided 
they  do  pot  impair  contracts  or 
disturb  absolute  vmted  rights,  and 
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ODly  fio  to  couflrm  rights  already 
existing,  and  are  in  furiherance  of 
the  remedy,  and  add  to  the  meanaof 
enforcing  existing  obligations.        ib 

8.  Even  remedial  statutes  are  not  ex- 
cepted from  the  general  rale,  except 
in  those  cases  where  no  other  cou- 
struction  can  be  given  without  leav- 
ing the  enactment  ef  no  effect ;  or 
where  such  a  retrospective  construc- 
tion is  a  necessary  implication  from 
the  language  employed.  ib 

9.  By  an  act  of  the  legislature  passed 
in  April,  1871,  (Imm  of  1871,  (  6, 
£A.,  696)  the  board  of  supervisors  of 
any  county  in  the  state,  (except  New 
YoiiL  and  Kings,)  were  authorized 
by  a  two^ihirds  vote,  to  legalize  the 
iiregular  acts  of  any  town  officer, 
performed  in  good  faith,  and  within 
the  scope  of  his  authority ;  provided 
such  legalisation  should  be  recom- 
mended by  the  county  court  of  such 
county,  and  to  correct  any  manifest 
clerical  or  other  error  in  any  assess- 
ments or  returns  made  by  any  town 
officer  to  such  board  of  suiiervisprs, 
dtc.  In  this  case,  the  county  judge 
of  Ulster  county,  assuming  to  act 
under  this  statute,  reconunended  that 
the  taxes  which  had  been  assessed 
against  the  relator  for  the  years  1866, 
1867  and  1868,  be  refunded  to  her, 
and  made  an  order  to  that  effect. 
The  board  of  supervisors  refused 
to  refund  or  allow  such  taxes.  Held 
that  the  statute  in  que»ttion  was  to 
be  held  as  protpecUee  only ;  and  did 
Dot  have  a  ratro-active  effect,  so  as 
to  include  taxes  assessed  prior  to  its 
passage,  Order  granting  peremptory 
mandamus  revetiiedi  ib 

10.  Chapter  80  of  the  laws  of  1858  was' 
operative  as  an  amendment  of  chap- 
ter 862   of  the  lawn  of  1829.     Th$ 
Feopl4  ex  rel,  lUrman  v.  CkUef        856 

See  BoRDiNO  Towns. 
Inchoate  Rioats. 
Marbibd  Women. 
Rbvibbd  Statutes. 


STREETS. 

See  A88B8BMB2IT8  FOR  STREETS* 

SUBSCRIBING  WITNESS. 

See  Attesting  Wttnbbb. 
Evidence. 


SUPERINTENDENT  OF  THE  POOR. 

1.  A  supervisor  of  a  town  is  irieligible 
to  the  office  of  Kuperintendent  of  ihe 
poor.  The  People  ex  rel.  Furman  v, 
Clute,  856 

2.  Where  a  city  charter  declares  <he 
supervisors  of  the  wards  of  the  city 
shall  be  "  subject  to  all  the  provis- 
ions of  law  now  applicable  to  ihase 
officers  re8|)ectively,  in  the  several 
towns  of  the  State,"  the  supervisors 
of  such  wards  are  ineligible  to  the 
office  of  su|)erintendeut  of  the  (loor. 

ib 

8.  The  legislature  has  power  to  pi«- 
scribe  qualifications  for  the  office  of 
superintendent  of  the  poor.  ib 


SUPERIOR  EQUITY. 

EL  contracted,  in  writing,  to  sell  a  lot 
of  land  to  F.  The  latter  being  un- 
able to  pay  for  it,  applied  to  tl^  de- 
fendant to  advance  the  purchase 
money  and  take  a  deed  of  the  land 
from  K. ;  and  give  F.  a  contract  for 
a  deed  to  be  executed  on  payment 
of  the  purchase  money  advanced, 
with  interest.  The  defendant  ad- 
vanced 1600,  and  took  a  deed  of  the 
land.  On  the  2d  of  March,  1857,  he 
gave  a  contract  to  F.,  agreeing  to 
convey  the  land  to  him  on  payment 
of  $600  and  interest.  F.  was  in  pos- 
session of  the  land.  On  the  12th 
of  March,  1857,  F.  applying  to  the 
defendant  for  further  advances,  it 
was  agreed  between  them  that  the 
defendant  should  retain  the  title  of 
the  land  until  he  should  be  paid  such 
other  sums  as  he  might  let  F.  have, 
or  become  holden  for.  Such  further 
advances  were  made,  by  the  defend- 
ant, March  1st,  1859.  On  the  21st 
of  April,  1859,  F.  sold  and  assigned 
the  contract  of  March  2,  1857,  to 
the  plaintiff,  a  part  of  the  consider- 
ation being  the  amount  due  upon 
certain  notes  of  F.  on  which  the 
plaintiff  was  indorser,  and  of  which 
be  assumed  the  payment.  The  plain- 
tiff went  into  possession  of  the 
premises,  and  continued  therein, 
making  payments,  from  time  to  time, 
of  interest  accruing  upon  the  con- 
tract. There  was  no  evidence  that 
the  plaintiff  purchased  the  contract 
with  any  fraudulent  design ;  and  he 
had  no  notice  of  any  lien  of  the  de- 
fendant, beyond  the  purchase  money. 
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'Meld,  1.  That  the  plaintiff  was  a  bona 
JUU  purchaMr;  and  that  )ii»  agree- 
ment to  a88uiue  the  payment  ut  the 
notes  of  F.  wa^  parting  with  value, 
80  aA  to  make  Inm  a  bonajlde  holder 
for  value  paid.  2.  Thai  the  defend- 
ant had  a  better  ri»ht  to  retain  the 
title  of  the  premises  until  his  ad- 
TanceM,  made  in  pursuance  of  the 
agreement  of  March  12,  1857,  were 
paid,  than  the  plaintiff  to  a  deed  of 
the  premises  on  paying  the  unpaid 
purchaste  money,  only.  8.  That  the 
defendant's  equity  was  superior  to 
that  of  the  plaintiff,  because  it  was 
the  oldest  in  time,  and  was  so  far 
superior  as  to  override  the  lights 
and  equities  of  the  plaintiff  as  a  bona 
Jldi  purchaser  for  value.  4.  That  tlie 
priuciple  laid  down  m  Huih  v.  La- 
throp,  (22  N,  Y.  685,)  was  decisive  of 
this  case.  5.  Thiit  there  was  no  «f- 
toppel  in  the  case,  as  against  the  de- 
fendant.   BMetet  V.  KwibaU.  120 


SUPERVISOR. 
See  BuPEBiaTjBKDsifT  of  thb  Poob. 


SUPREME  COURT. 

1.  Where  two  of  the  justices  assigned 
to  the  general  term  of  ttie  Supreme 
Court  in  the  first  department  are, 
by  reason  of  interest,  incapable  of 
silting,  on  an  appeal,  the  general 
term  may  be  held  by  one  of  the 
justices  of  the  first  department,  as- 
signed to  hold  general  terms,  and 
two  Justices  from  another  depart-, 
meut.  Matter  of  the  Broddway  Wi- 
demng,  572 

2.  The  appeal,  in  such  a  case,  need 
not  be  sent  to  another  department, 
under  section  10  of  chapter  408  of 
the  Laws  of  1870.  ib 


SURROGATE. 

1.  Under  the  provision  of  the  Revised 
Statutes  directing  that  where  the 
real  estate  of  a  deceased  person 
shall  have  been  sold  by  order  of  a 
surrogate,  the  moneys  arising  from 
the  sale  shall  be  brought  into  the 
office  of  the  surrogate,  for  the  pur- 
pose of  distribution,  and  shall  be  by 
him  retained  for  that  purpose ;  and 
requiring  the  surrogate,  in  the  first  | 


place,  to  pay,  out  of  such  moneys, 
the  charges  and  expenses  of  the  sale, 
there  can  be  no  Utn  upon  such  mon- 
eys, even  for  the  fees  and  disburse- 
ments upon  the  application  for  the 
sale.     Matter  of  Lainbereon,  297 

2.  The  entira  fund  must  be  brought 
intact  into  the  office  of  the  surrogate, 
and  the  attorney  cnn  then  apply  to 
that  officer,  whose  duty  it  will  be, 
before  making  the  general  di»tribu- 
tion,  to  award  and  pay  him  a  rea.son- 
able  fee  for  his  services  in  the  mat- 
ter of  the  sale,  together  with  his 
necessaiy  outlay  thereon.  ib 

8.  For  services  rendered  to  the  ad- 
ministratrix, apart  from  the  matter 
of  the  sale  of  the  real  estate,  there 
is  not  only  no  Ijen,  but  no  right  to 
priority  of  payment.  Such  prionty 
is  confined  to  the  "  charges  and  ex- 
penses of  the  sale."  ib 

4.  And  apart  from  the  statute,  in  any 
case  where  moneys  are  realized  or 
received  under  the  orders  of  a  court, 
competent  to  deal  equitably  with  the 
fund,  there  can  be  no  lien  upon  the 
same  for  any  services  rendered ;  but 
such  services  must  be  paid  for,  if 
it  be  sought  to  charge  the  fund,  by 
the  order  of  the  court  where  the 
matter  is  pending.  ib 


TAXES. 
See  BosDZVO  Towvs. 

TAX-PAYERS. 

See  Action. 

BONDIMO  TOWNl. 

TOWN  ELECTIONS. 
See  EuBCTioN  and  Elbotoki. 

TOWNS. 
See  Bonding  Townb. 


TRIAL. 
See  Apfbaio  1,  6,  6t 
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TRUSTS  AND  TRUSTEES. 

1.  No  Talid  trust  cui  be  founded  upon 
an  interest  derived  from  an  illefiral 
contract,  or  established  in  contra-* 
▼ention  of  the  general  policy  of  the 
law.     BtUm§0r  ▼.  Bridinbtektr,    895 

2.  Although  the  wishes  of  a  cmkti  qu* 
tntd  should  not,  in  all  cases,  control 
the  removal  or  the  appointment  of 
a  trustee,  yet  where  the  etthU  ^tie 
trmt  is  of  full  age,  in  every  way  com- 
petent  to  judge  for  himself,  and  to 
form  an  opinion  as  to  what  person 
would  be  agreeable  to  him  as  a 
trustee,  his  wishes  should  have  great 
weight  with  the  court.  MatUt  of  ths 
jHHtim  of  Mvrgtm,  621 

8.  Where  two  of  the  trustees  and  the 
Mf^Mt  q^  irutt  Joined  in  a  petition 
praying  for  the  removal  of  the  third 
tnwtee,  and  a  referee  made  a  report 
recommending  the  removal,  tlie 
court,  considering  the  intimate  and 
confldeniial  relations  and  transac- 
tions existing  between  trustees  and 
the  emtui  qus  trutt ;  that  the  person 
really  in  interest  was  the  euiui  fiu 
WuH  ;  that  she  was  of  mature  age ; 
and  thatdifflculUes  liad  arisen  among 
the  three  trustees,  and  the  e$$tui  que 
inui  sympathised  with  the  two  who 
Joined  with  her  in  the  petition,  re- 
moved the  third  trustee ;  although 
there  was  nothing  in  the  report 
affecting  his  moral  character,  and  it 
appeami  that  he  had  intended  to 
discharge  the  duties  of  his  office 
with  strict  fidelity.  ib 

8m  Acwibiuvt,  10. 

cobfobatiohs,  7,  8,  9. 


u 

UNITED  STATES. 
8m  Dbtisb. 


USAGE. 
8m  Custom. 


USURY. 

1.  Where  the  defence  of  usury  is  un- 
available to  a  corporation,  it  is  also 


unavailable  to  one  who  has  gnaraO' 
tied  the  payment  of  its  bonds. 
MoLLiH,  J.,  dissented.  SmUk  v. 
AbKfrd,  416 

2.  Corporations  being  prohibited,  by 
statute,  from  interposing  the  defence 
of  usury,  in  any  action,  one  who  has 
guarantied  the  payment  of  bonds 
issued,  in  this  State,  by  a  foreign 
corporation,  for  the  payment  of 
Kians,  in  pursuance  of  a  resolution 
of  tlie  directors,  at  a  meeting  held  in 
this  State,  which  bonds  bear  an  in- 
terest of  ten  per  cent,  and  are  ralid 
by  the  laws  of  the  State  where  the 
coiporation  is  located,  cannot  set 
up  the  defence  of  usury,  when  sued 
upon  a  bond,  as  guarantor.  H 


VAN  RENSSELAER  LEASES. 

1.  As  to  the  nature  of  the  relations 
created  by  indentures  of  lease  of 
lands,  in  fee,  in  the  manor  of  Rens- 
selaerwyck,  that  «aunot  be  deemed 
an  open  question,  in  this  State.  It 
has  been  settled,  by  numerons  adju- 
dications upon  the  Van  Rensselaer 
leases,  in  the  Court  of  Appeals; 
where  it  has  been  held  that  such  in- 
struments are  deeds  of  assignment, 
leaving  no  estate,  reversion  or  pos- 
sibility of  reverter  in  the  grantor; 
and  not  creating  a  rmt  rnnke.  But 
they  do  create  a  rent  ekarfe,  which 
is  properly  styled  rent.  Fer  P.  Pot- 
TBR,  J.     XyoM  V.  Adde^  89 

2.  They  create  the  relation  of  landlord 
and  tenant;  and  the  grantor's  in- 
terest is  an  hereditament,  desoend- 
ible  and  hereditable.  t^ 

8.  It  foUovrs,  that  any  release  of  the 
rent  must  be  by  deed;  and  that 
there  can  be  no  presumption  of  pay- 
ment, arising  from  lapse  of  time,  'ib 


VENDOR  AND  PURCHASER. 

1.  A  vendor  of  chattels,  upon  tlie  re- 
fusal of  tlie  purchAser  to  complete 
the  contract,  on  his  part,  by  paying 
over  the  purchase  money,  has  an 
election,  and  may  resort  to  one  of 
three  remedies :  1st.  Upon  tendering 
the  property,  and  alter  giving  tba 
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bii3P»r  a  rptsotiable  Vme  to  accept 
and  pay  for  the  propertv,  the  seller 
may  refifard  the  cod  tract  as  aban- 
doned by  the  purchaser,  he  being 
pat  in  default  by  his  refusal  to  pay. 
Then  the  vendor  may  sell  the  prop- 
erty as  his  own,  and  apply  the  pro- 
cemls  to  his  own  use.  And  it  is 
wholly  immaterial,  to  the  buyer, 
whether,  on  such  sale,  the  property 
brings  more  or  leas  than  the  con- 
tract price,  or  is  sold  above  or  below 
its  value.  2d.  The  seller  may  retain 
the  possession  of  the  property,  as  his 
security,  and  sue  the  purchaser  for 
the  contract  price.  When  such  'pay- 
ment is  enforced  and  complete,  the 
vendee  is  entitled  to  the  possession 
of  the  property.  Or,  8d.  The  ven- 
dor may  resell  the  property,  upon 
giving  notice  to  the  vendee,  of  his 
intention  to  do  so,  and  after  apply- 
ing the  net  proceeds  towards  pay- 
ment of  the  contract  price,  may  sue 
the  purchaser  for  any  balance  that 
then  remains  unpaid.  If  more  is 
Idealized  than  is  due  the  vendor,  he 
must  account  Xo  the  purchaser  for 
the  surplus.  Wett/aU  v.  Fwcoek,  209 
• 
2.  When  a  vendor  pursues  the  vendee, 
by  action,  to  recover  the  whole  or  a 
Inilanoe  of  the  purchase  money,  he 
is  acting  in  affirmance  of  the  con- 
tract, and  counts  upon  it.  ib 

8.  And  having  made  his  election  of 
remedies,  by  bringing  such  an  action, 
he  has  no  right,  thereafter,  to  resell 
the  property,  or  to  disaffirm  the 
contract  and  reclaim  the  property,  ib 

4.  The  remedies  given  to  k  vendor, 
upon  the  refusal  of  the  purchaser 
to  take  and  pay  for  the  property,  are 
not  concurrent.  The  choice  between 
them  having  been  made,  the  others 
are  gone  forever.  ib 

6.  It  was  not  the  intention  of  the  legis- 
latui-e,  by  the  sections  of  the  Revised 
Statutes  relative  to  Daudulent  sales 
of  goods  and  chattels,  (8  R,  8,  222, 
%%  6, 6,  hth  ed.,)  to  provide  that  after 
a  sale  of  personal  property,  it  might 
not  at  any  time  pass  into  the  pos- 
session of  the  vendor,  without  rais- 
ing the  presumption  that  the  sale 
was  made  with  intent  to  defhiud 
creditors.    JCniffht  v.  Forward,     811 

6.  When  it  api^rs  that  property  has 
passed  into  the  hands  of  the  ven- 


dor for  a  mere  temporary  purpose, 
and  under  circumstances  which 
show  that  tlie  return  of  the  posses- 
sion was  not  with  a  view  of  enabling 
the  vendor  tu  use  it  as  his  own  while 
the  legal  title  was  in  another,  the 
creditors  of  the  vendor  are  not  au- 
thorized to  attack  the  sale  as  fraud- 
olant  and  void.  ib 

7.  Where,  upon  the  sale  of  a  cutter  by 
a  son,  to  bis  father,  there  was  an  im- 
mediate chango  of  possession,  but 
the  father  occasionally  allowed  his 
son,  the  vendor,  to  use  the  pro|)erty, 
and  after  use,  it  was  again  re* 
turned  to  his  possesion;  Meld  tliat 
the  change  of  possession  was  contin- 
ued, within  the  meaning  of  tlie 
statute ;  and  that  there  was  no  pre^ 
sumption  of  fraud,  against  the  sale. 

-I* 

S.  Where  a  fraudulent  intent  cannot, 
under  the  circumstances,  be  pre- 
sumed, against  a  purchaser,  it  is  not 
uecessaiy  for  him  to  disprove  such 
intenL  If  the  facts  proved  are  such 
as  to  carry  the  question  ot  fraud,  in 
a  sale,  u>  the  jury,  and  they  have 
found  against  it,  their  finding  is  oon- 
dusive.  ib 

9.  A  purchaser  of  personal  property  to 
be  delivered  at  a  future  day  may, 
by  tapreu  emiraet^  relieve  himself 
from  the  obligation  to  rat  urn  the 
property  on  discovering  its  inferior- 
ity, and  still  hold  the  vendor  re- 
sponsible for  the  deficiency  in  qual- 
ity.   Day  V.  Fool,  60(J 

10.  He  may  do  this  by  taking  an  ca> 
prttB  warranty,  at  the  time  of  the 

Eurchase,  that  the  goods,  when  de- 
vered,  shall  possess  the  particular 
qualities  which  it  is  important  for 
him  to  secure.  ib 

11.  The  cases  of  Hargoua  v.  SUme,  (5 
N,  Y,  78,)  and  Reed  v.  RtmdaU,  (29 
id,  868,)  expressly  recognize  the 
right  of  a  vendee,  upon  an  execu- 
tory sale,  to  protect  himself  against 
the  contingency  of  being  obliged  to 
use,  at  his  own  risk  and  loss,  an  in- 
ferior article  or  to  be  deprived  of  it 
altogether,  when  to  attempt  to  mu|h 
ply  its  place  might  be  attended  with 
great  inconvenience  and  loss.  That 
the  mode  of  effecting  this  object  is 
by  exacting  an  express  wairanty. 
And  that  in  such  a  oasa,  the  doc* 
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trine  of  warranty  applies,  at  the 
option  of  the  vendee,  to  the  same 
extent  aa  if  it  were  an  executed 
sale ;  in  which  latter  case,  it  is  well 
settled  that  the  vendee  is  under  no 
oblifiration  to  return  the  property  on 
ascertaining  that  it  does  not  fulfill 
the  warranty,  but  may  keep'  it,  and 
rely  on  the  warranty  for  redress. 

12.  The  plaintiffs  on  purchasing  from 
the  defendants  80  barrels  of  rock 
candy  syrup,  to  be  used  by  them  in 
the  manufacture  of  wine,  observed 
to  the  defendants'  agent  that  in 
some  syrups  they  had  seen,  sugar 
would  fall  down,  and  some  would 
crystallise  to  candy ;  to  which  the 
agent  replied,  "  Our  syrup  will  not 
crystallise,  nor  sugar  fidl  down. 
I  warrant  our  syrup  all  right" 
Held  that  this  representation,  in 
connection  with  evidence  that  tiie 
purchase  was  of  rock  candy  syrup, 
that  it  was  so  billed  to  the  plaintiffs, 
and  that  rock  candy  syrup  will  not 
crystallise,  or  the  sugar  fall  down, 
tended  to  show  an  express  warranty 
that  the  syi-up  to  be  delivered  under 
the  contract  should  be  rock  candy 
syrnp,  or  at  least,  syrup  which  would 
not  crystallise,  or  deposit  the  sugar. 

ib 

18.  fftU,  aim,  that  the  interpretation 
of  this  conversation,  and  what  |>ar- 
ticular  warranty  was  intended,  was 
a  question  for  the  jury.  ib 

14.  The  plaintiffs  notified  the  defend- 
ants that  they  had  some  doubts 
whether  the  sugar  sent  them  was 
such  As  had  been  bargained  for,  and 
bad  some  suspicions  it  was  not,  but 
were  inclined  to  risk  using  it.  The 
defendants,  instead  of  cautioning  the 
plaintiffs  against  using  the  sugar  if  it 
was  not  of  the  quality  ordered,  or 
offbring  to  take  it  back,  replied  in 
a  way  calculated  to  induce  them  to 
go  on  and  use  the  syrup,  and  to  lead 
them  to  repose  upon  the  idea  that 
they,  tlie  defendants,  would  make 
the  matter  right.  Hdd  that  the  idea 
that  both  parties  supposed  they  were 
acting  under  an  express  warranty, 
was  strengthened  by  this  correspond- 
ence. «^ 

5.  Utid^  obe,  that  if  the  defendants,  on 
receiving  this  notification,  were  not 


absolutely  called  upon  to  caution 
the  plaintiffs  seainst  u^ine  the  syrup, 
if  they  intended  to  insist  tlist  by 
Uftins  it  the  plaintiffs  would  waive 
all  claim  against  them  for  any  d<»- 
flciency  of  qnslity,  certainly  fair 
dealing  would  not  |tprmit  them,  to 
lull  the  phiin tiffs  into  security,  by 
suggesting,  in  ever  so  vague  a 
manner,  that  the  defendants  would 
make  a  fair  deduction  if  the  quality 
of  the  syrup  was  not  up  lo  the  con- 
tract, ib 


See  EviDBKCB,  12. 

SHBRIFr. 
WlTNKBS,  4. 


VERDICT. 

1.  To  justify  an  appellate  tribunal  in 
setting  aside  a  verdict  on  the  ground 
that  it  is  against  the  weight  of  evi- 
dence, it  must  be  entirely  against 
the    weight  of  evidence.     Mont  v. 

Sherrill,  21 

• 

2.  A  new  trial  will  not  be  granted 
where  the  testimony  is  contradic- 
tory, and  the  chaituiter  and  credit 
of  the  witnesses  questioned,  on  the 
ground  that  the  verdict  is  against 
the  weight  of  evidence.  ib 

3.  The  verdict  of  a  jury,  in  cas<»s  of 
conflict  of  testimony,  can  ouly  be 
set  aside  when  the  ca.'te  itself  pres- 
ents the  evidence  that  the  jury 
must  have  been  inflnenoed  by  pas- 
sion, prejudice  or  mistake.  ib 

4.  Although  there  may  be  cases  in 
which  the  ends  of  justice  demand 
that  the  court  should  possess  the 
power  to  correct  abueet  committed 
by  a  panel  of  jurors,  that  power 
should  be  limited  by  reasonable 
rules.  It  must  be  an  abuse ;  it 
must  be  such  a  verdict  as  evinces 
that  it  was  the  resnit  of  passion, 
prejudice,  mistake  or  corruption  ; 
such  a  verdict  as  shocks  the  com> 
mon  judgment ;  or  such  as  is  with- 
out evidence  to  support  it,  or  is 
so  against  a  striking  pre|)onderRnce 
of  evidence  that  a  common  exer- 
cise of  judgment  demands  its  re- 
versal, ib 
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WAIVER. 

4fter  judgment,  a  party  will  be  pre- 
sumed to  have  waived  any  objec- 
tion that  he  might  have  taken,  on 
the  trial,  but  omitted  to  take.  Rtie 
V.  Feny,  40 

Sea  EviDBXOR,  11. 

Jdbticb  of  tbb  Peace. 

NiriBAMCBi  7. 


WARRANTY. 

1.  In  an  action  for  a  breach  of  war- 
ranty on  the  sale  of  a  pair  of 
horses,  the  warranty  was  shown  to 
have  been  a  qualified  and  condi- 
tional one,  involving  the  necessity  of 
the  plaintiff's,  following  the  condi- 
tion, viz.,  to  treat  the  defect  (a 
bunch  on  the  leg)  with  salt  and 
vinegar.  Hdd  that  the  plaintiff 
wan  bound  so  to  treat  it,  and  this 
was  a  good  excuse  for  revising  to 
try  another  treatment,  which  might 
hazard  the  effect  of  the  warranty. 
Sinilh  V.  Barsty  67 

2.  And  the    plaintiff  having    prored 
that  he  called  a  horse  farrier  to  ex- 
amine the  bunch,  who  gave  him  an 
opinion  as  to  how  he  should  treat  it, 
tlie  defendant,  to  show  that  the  fail- 
ure to  cure  the  bunch  was  owins  to 
the    negligence    of    the    plaintiff, 
proved  by  the  farrier,  on  cross-ex- 
amination, that  the  plaintiff  did  not 
pursue  his  advice,  and  for  that  rea- 
son no  cure  was  effecte<l.    Held  that, 
to  rebut  the  effect  of  this  evidence, 
it  was  not  erroneous  for  the  plain- 
tiff to  prove,  by  the  farrier,  that  after 
he  had  told  the  plaintiff  what  course 
he  should  pursue,  to  effect  a  cure, 
the  latter  said  he  had  no  right  to 
pursue  that  course ;   as  he  had  been- 
instructed,  by  the  man  of  whom  he 
bought  the  hoi-se,  to  use  salt  and 
vinegar,  to  cure  the  bunch.  ib 


3.  After  an  agreement  for  an  ex- 
chanse  of  horses  had  been  made 
between  (he  parties,  and  consum- 
mated by  a  deliver)',  the  plaintiff 
returned  the  horse  he  had  received, 
and,  after  rescinding  the  first  agree- 
ment, a  new  bargain  was  made,  by 


-  which  the  defendant  sold  his  horse 
to  the  plaintiff,  for  $100.  Held  tliat 
the  representations  and  wan-anties 
made  by  the  defendant  on  the  first 
bargain  did  not  enter  into  and  form 
a  part  of  the  second,  so  as  to  con- 
stitute a  defense  to  an  action  for 
fraud  or  breach  of  warranty.  Shull 
V.  (htrander,  130 

4.  The  general  rule  is,  that  the  repre- 
sentationn  or  afllrmatiotis  constitut- 
ing a  warranty,  or  the  representa- 
tions which  are  charged  to  be  fal:<e, 
must  be  made  during  the  negotia- 
tions for  the  sale.  ** 

6.  A  warranty  must  be  made  during 
the  treaty,  or  at  the  time  of  the 
sale;  or  at  least,  before  the  per- 
formance of  the  substantial  terms 
thereof.  ** 

Set  Grant. 

VbMdob  and    Pubchasbr,   10, 
12,  18,  14. 


WILL. 

A  will  contained  a  devise  of  the  resi- 
due of  the  testator's  estate,  real  and 
liersonal,  to  the  Government  of  the 
United  States,  at  Washington,  "for 
the  pnr|)Ose  of  assisting  to  discharge 
the  debt  contracted  by  the  war  for 
the  subjugation   of   tlie    rebellions 
Confederate  States."     Hdd,  1.  That 
under  this  will,  the   United   States 
Government  could  not  take  the  real 
estate  so  devised.    2.  That  if  the 
devise  was  to   be  considered  as  a 
trmt  in  the  United  States,  to  apply 
the  property  devised,  for  the  speci- 
fied purpose  of  assisting  to  pay  the 
debt  contracted  by  the  war,  such  a 
trust  was  not  only  invalid,  but  there 
was  no  competent  trustee  to  take. 
8.  That  the  land  being  in  this  State, 
the  validity  of  the  trust  was  to  be 
decided  according  to  the  laws  of  this 
State.    4.  That  the  doctrine  of  equit- 
able conversion   could    not  be  a|»- 
plied  to  the  case,  so  as  to  make  it 
the  duty  of  the  executora  to  sell  the 
real  estate  and  convert  it  into  per- 
sonalty, for  the  purpose  of  carry- 
ins  out  the  intent  of  the  testator. 
MatUr  of  the  probate  of  the  will  of 
Fox,  167 

See  DsviBfe. 
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WITNESS. 


1.  A  w!tneM  can  only  be  impeached 
as  to  material  evideuce.  Xniffht  v. 
Fcntmrdy  311 

2.  Evidence  which  goes  to  show  that 
a  witness  has  given  Tersions,  out  of 
court,  of  the  transaction  to  which 
he  is  •testifying,  essentially  different 
from,  or  wholly  inconsistent  with, 
the  truth  of  the  evidence  given  by 
him,  is  admissible  on  the  ground 
that  his  reputation  for  truth  and 
veracity  is  directly  assailed.  ib 

8.  It  is  competent  to  examine  a  wit* 
u  to  oontradictoiy  statements 


made  by  him,  and  to  contradict  him 
if  lie  denies  having  made  them.      ib 

A  vendor  of  property,  being  ex- 
amined as  a  witness  to  prove  the 
sale,  was  asked,  on  his  ci-0i«s-exanii- 
nation,  whether  he  had  not,  at  a 
time  subsequent  to  the  alleged  SHie, 
offered  to  sell  the  same  pro()eny, 
as  the  owner  thereof,  to  anoiher. 
This  question  was  objected  to,  mimI 
the  objection  sustaiiied.  HHd  that 
this  was  legitimate  cros^-examiiiK- 
tion,  and  tlie  party  was  entitled  to 
the  witness'  answer ;  and  tiiat  tlie 
couit  erred  in  *  rejecting  tlie  evi- 
dence, ib 

8m  Cbimimal  Law,  8  to  12. 

EVIDBNCB. 


END   OF   YOLITICB  fllXTY-THRKK. 
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